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Ami  decided  during  the  Session^  1820. 

1  Geo.  IV. 


ENGLAND. 


WRIT  OP  ERROR  FROM  THE  COURT  OF  KING*8  REMCH. 


BETWEEN 


Richard  Jkeeon,  Joseph  Hatsly,') 
William  Whitehouse»  Joseph  | 
Walton,    Edward    Danger-  ^Plaintiffs  m  Erroir. 
FIELD,  the  eldar,  and  Thomas  j 
Damgerfieldi  J 

and 

JoHM  Dob  on  the  several  Demises' 
of  EzEKiEL  Wright,  John 
Wrioht,  Thomas  Wright, 
Geo.  Wrioht,  Isaac  Wright, 
William  Wright,  the  younger, 
LucT  Wright,  Mart  W  right, 
Damiel  Wright,  Elizabeth 
Moiilbt,  and  Thomas  Stokes, 

▼OLu  II.  B 


^Defendants  in  Error, 
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18S0. 


JESSON  AND 
OTBERS  V, 
WRlCnTAND 
OTHSRS. 


Devise. — To  W.  (a  natural  son  of  the  testator's  sister)  for 
life,  and  after  his  decease  to  the  heirs  of  his  body  in  such 
shares  and  proportions  as  W.  by  deed,  &c.  shall  appoint; 
and  for  want  of  such  appointment  to  the  heirs  of  the 
body  of  W.  share  and  share  alike  as  tenants  in  common  ; 
and  if  but  one  child  the  whole  to  such  only  child,  and 
for  want  of  such  issue  to  the  heirs  of  devisor.  Held — that 
an  estate  tail  vested  in  William  by.  this  devise. 

The  rule  is,  that  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  inconsistent  words  it  is 
<?feBr  that  the  testator  meant  otherwise^  '  * .  • 

Semble^ — that  under  such  power  an  appointment  to  an  only 
child,  before  others  bom,  is  efFectnal. 

Whether  a  power,  under  which  all  children  have  an  in- 
terest, can  be  destroyed  by  forfeiture.     Quaere. 

Doe  V.  Goffy  1 1  East,  66Si  held  not  to  be  law. 


X  HIS  was  an  ejectment  brought  in  the  Court  of 
King's  Bench  against  the  Plaintiff  in  Error,  to 
rifeover  the  possession  of  tenements  in  the  county 
of  Stafford. 

This  cause  came  on  to  be  tried  at  the  assizes 
for  the  county  of  Stafford,  holden  at  Stafford,  on 
tlie.ieth  day  of  March,  1815,  before  the  Honour- 
rable  Mr.  Justice  Dallas,  when  the  jury,  by  the 
consent  of  the  parties,  found  a  special  verdict. 
The  special  verdict  states, 
Exekiei  Pewe-  That  onc  Ezekiel  Persehouse,  being  seized  in  fee 
S4thAprii,  *  of  the  premises  set  forth  in  the  declaration,  made 
and  published  his  last  will  in  writing,  on  the  24th 
of  April,  1773,  executed  and  attested  as  the  law 
requires,  for  passing  real  estates  by  devise,  and  diat 
thereby,  among  oti%r  things,  he  gave  and  devised 
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the  premises  in  the  declaration  mentioned,  mtJ^      laso. 

the  appurtenances,  in  the  words  following :  ' v^-^ 

*^  I  give  and  devise  unto  William,  one  of  theoTHEaso. 
"sons  of  my  sister  Ann  Wright,    before  ^slt*^^^^^^"  ^ 
**  riage,  all  that  messuage,  tenement,  or  dwelling*  Demw. 
^^  house,    malt-house,   stable,    buildings,   garden, 
^^  hereditaments,    and  premises,   with  their  and 
every  of  their  appurtenances,  situate  and  being 
in  the  parish  of  Tipton,  otherwise.  Tibbington^ 
and  county  of  Stafford,  now  in  my  own  posaes* 
sfon:  and  all  those  two  dwelling-houses,  barn, 
shops,   buildings,  gardens,  hereditaments,  and 
premises,  situate  in  the  said  parish  of  Tipton, 
otherwise  Tibbington,  now  in  the  occupation  of 
**  John  Law,  and  Timmins :  and  also  all 

"  those  seven  closes,  pieces  or  parcels  of  land,  or 
"  ground,  to  the  said  two  dwelling-houses  and 
"  buildings  adjoining,  or  nearly  adjoining,  and 
belonging,  with  their  and  every  of  their  appur- 
tenances, now  in  my  own  possession :  to  hold 
the  same  premises  unto  the  said  William,  son  of 
my  said  sister  Ann  Wright,  for  and  during  the 
term  of  his  natural  life,  he  keeping  all  the  said 
dwelling-houses  and  buildings  in  tenantable  re- 
pair :  and  from  and  after  his  decease,  I  give  and 
"  devise  all  the  said  dwelling-houses  or  tenements, 
**  buildings,  garden,  lands,  hereditaments,  and 
premises,  with  their  and  every  of  their  appurte- 
nances, unto  the  heirs  of  the  body  of  the  said 
**  William,  son  of  my  said  sister  Ann  Wright, 
**  lawfully  issuing,  in  such  shares  and  proportions 
*^  as  he  the  said  William,  in  and  by  any  deed  or 
•*  writing,  deeds  or  writings,  or  in  and  by  his  last 
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i8«o.      "  will  and  testament,  in  writing,  to  be  by  him 
^"■'^''"^^  "  duly  executed,  in  the  presence  of  three  or  more 

JESSOV  AND 

OTHERS  V.       "  credible  witnesses,  shall  give,  direct,  limit,  or 
ouiMtl^^^  "appoint  the  same;  and  for  want  of  such  gift, 
'^  direction,  limitation,  or  appointment,  then   to 
the  heirs  of  the  body  of  the  said  William,  son  of 
my  said  sister  Ann  Wright,  lawfully   issuing, 
^^  share  and  share  alikcy  as  tenants  in  common^  and 
"  if  but  one  childy  the  whole  to  such  only  child. 
"  And  for  want  of  such  issue,  I  give  and  devise 
^*  all  the   said  dwelling-houses,  buildings,  lands, 
*^  hereditaments,  and  premises,  to  my  right  heirs 
for  ever,  charged  and  chargeable,  nevertheless, 
with  and  for  the  payment  of  one  annuity  or 
yearly  sum  of  20/.,  of  lawful  money  of  Great 
"  Britain,    half  yearly,    to  my  said   sister,  Ann 
**  Wright,  and   her  assigns,  for  and   during   the 
**  term   of  her  natural  life ;    the  first  half-yearly 
"  payments  thereof  to  begin  and  be  made  by  the 
**  said  William,  son  of  my  said  sister,  Ann  Wright, 
**  at  the  end  of  six  months  next  after  my  decease, 
or  by  such  other  person  or  persons,  who,  ac- 
cording to  the  true  intent  of  this  my  will,  may 
be  seized  of  the  said  dwelling-houses,  buildings, 
^'  lands,  hereditaments,  and  premises ;  and  when 
'^  and  so  often  as  the  said  annuity,  or  any  part 
"  thereof,  shall  be  behind  and  unpaid  by  the  space 
**  of  twenty  days,  next  after  the  same  ought  to  be 
*^  paid,  as  aforesaid,  that  then,  and  at  any  time 
^^  then  after,  it  shall  and  may  be  lawful  to  and  for 
my  said  sister,  Ann  Wright,  or  her  assigns,  into 
and  upon  the  said  dwelling-houses,  buildings, 
*^  lands,  hereditaments,  and  premises,  or  any  of 
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^  them,  or  any  part  thereof  to  enter  and  distrain ;      leso. 
•*  and  such  distress  and  distresses  to  sell  and  dis-  "      v— -^ 
^'  pose  of  to  satisfy  and  discharge  all  such  arrear- othbm  «. 
"  ages,  with  the  costs  and  charges  of  taking,  keep-  oth'^m.  ^""^ 
'^  ing,  and  disposing  of  the  same/' 

The  special  verdict  then  states,  that  the  said  Eiekiei  Ptoa- 
Ezekiel  Fersehouse  died  on  the  same  day,  seized  sMied  on  tba 
of  the  said  premises,  without  altering  his  will  }••"*•  ^^" 
and  that,  upon  the  death  of  the  said  Ezekiel  Perse- 
house,  Thomas  Stokes,  Ann  Wright,  and  Eliza- Tho.  Stokef, 
beth  Persehouse,  were  his  co-heirs,  of  whom  Ann  and  Eimb^ 
Wright  and  Elizabeth  dying,  respectively,  Daniel  J^T^Jj?^ 
Wright  and  Elizabeth  Mosley  succeeded,  as  heirs,  Ann  Wright 
which  said  Thomas  Stokes,  Daniel  Wright,  and  pS£?^ 
Elizabeth  Mosley,  are  three  of  the  lessors  of  the  ^»?&  T^f^ 

Plaintiff.  Elizabeth 

The  special  verdict  further  states,  that  imme- J^SSyw^ 
diately  after  the  death  of  the  said  Ezekiel  Perse-  c^]"™.,. 
bouse,  the  said  William  Wright  named  in  his  will,  wrieht  en* 
entered  in  the  said  premises,  and  became  seized  ^^'^^' 
of  such  estates  as  legally  passed  to  him  under  the 
will   of  the  said  Ezekiel   Persehouse ;  and   that, 
afterwards,  on  the  I3th  December,  1774,  he  mar- isth  Decem- 
ried  one  Mary  Jones,  by  whom  he  had  issue,  ^^'^^^^^^ 
ward   Wright,    Elizabeth    Wright,  Lucy    Wright,  And  hwiMue, 
Ezekiel  Wriglit.  John   Wright,  Thomas  Wright,  EiZ'v^^ghll 
George  Wright,  Isaac  Wright,  Mary  Wright,  and  ^Y.  wlfgVa, 
William  Wright,  the  younger,  born  in  the  above  J^ho  Wright, 
order,  of  whom  Elizabeth,  afterwards,  on  the  23d  ceo'.  wri|ht, 
February,  1798,  died  without  issue;  and   ^^^Yf^^^^^^; 
Ezekiel,  John,   Thomas,  George,    Isaac,    Mary,  and  wiiiiam  ' 
and  William,  the  younger,  are  the  other  lessors  of  JJ"^^^/*** 

the  Plaintiff.  asd  Febroanr, 

The  special  verdict  further  states,  that  after-  dw.  wright. 
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18^0.  wardsy  by  certain  indentures  of  lease  and  release, 

jissoKAKD  executed,   respectively,   on   the   16th   and    17th 

OTHERS  V.  January,  1800,  the  said  premises  were  conveyed 

others/""  by  the  said  William  Wright,  and  Mary,  his  wife, 

jMwSiaoa  ^"^  *^^  ^^^^^  Edward  Wright,  their  eldest  son,  to 
Indentures  be-  Robert  Long,  as  tenants,  to  the  precipe,  to  the 
vfHght,and™ii^tent  that  a  common  recovery  might  be  suffered, 

^fe'^and  Ed-  ^^^  ^^^  purposc  of  barring  and  extinguishing  all 
wardWright,  estates  tail,  and  all  remainders  and  reversions,  of 

fonl'^toRo-  *"^  ^"  tl^e  said  premises;  and,  that  a  recovery 
^^"P»      accordingly   was  afterwards    suffered   as  of   the 

for  suffering  a       ,  *^  "^ 

common  re-  Hilary  Term  following,  wherein  the  said  William 
jiiU^Term  Wright,  and  Mary,  his  wife,  and  Edward  Wright, 
following,  lie-  were  vouched  to  warranty,  and  entered  into  the 

coverysuffered  i     i    *•       •     i     i     .        •    i       •        i  ^ 

accordingi.T.  Warranty,  and  detended  their  right  in  the  usual 
Ham  Wright,"  ^^7*  whercupon  a  writ  of  seizin  afterwards  issued 
and  Marv,  his  and  w  as  executed. 

wife,  and  Ed-         »^,  •   i  i  •  i  i  •  /* 

wardWright,  1  he  spcciai  vcrdict  then  states  the  entries  oi 
En^^of^**  the  several  and  respective  lessors  of  the  Plaintiff, 
lessors  of  the   on  the  piemiscs,  and   their  seizin,  according  to 

law ;  and  the  several  demises  to  John  Doe,  the 
Ejectment  and  Plaintiff  in  Ejectment,  who  entered  and  was  pos- 
^^^^'  sessed,  until  the  Plaintiffs  in  Error  entered  on  the 

premises  and  ejected  him  thereout. 
Easter  Term,       fhis  special  vcrdict  was  ar£;ued  in  Court  in 

1816.   Speaai  „  ^  .       -r^,    .      ./«  i     i 

rerdictar.  Eastcr  Term,  1816,  the  Plaintiff  below  arguuig 
^^'  that  William  Wright,  the  devisee,  took  an  estate 

for  life  only,  with  remainders  to  his  children  for 
life,  respectively,  as  tenants  in  common,  while 
the  Defendants  below  contended  that  the  said 
William  Wright  took  an  estate  tail.  The  Court 
Judgment  for  gavc  judgment  for  the  Plaintiff  below.* 

Plaintiff  be> 
low, 

^  See  tbe  arguments  and  judgment,  5  Mau.  and  Sel.  95. 
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Agimst  this  judgment  a  writ   of  error  was      isto. 
brougbt    The  principal  error  assigned  was,  that  '''~*''^"~^ 
the  Court  below,  by  their  judgment,  had  decided,  othbiisvT 
that  «  William  Wright  took  only  a  life-estate  un-  "^^^^^^  ^^T. 
^  der  the  will  of,  &c.,  with  remainder  to  his  chil-  Writ  of  error 
^  dren  for  life ;  and  that  the  recovery  suffered  by  JiJ^S?"  **" 
••WiDiam  Wright,  Mary,  his  wife,  and  Edward 
^  Wright^  was  a  forfeiture  of  their  estate.   Where- 
^as  the  Plaintifis  in  Error  contended,  that  the 
^*  testator  intended  to  embrace  all  the  issue  of 
^  Wmiam  Wright,  which  intention  could  only  be 
^  eflfected  by  giving  William  Wright  an  estate  tail, 
^  for  which  purpose  the  words  of  the  will  are  fully 
^  tufficieot.'* 

For  the  Flaintifis  in  Error — Mr.  Jervis  and  Mr. 
Sugden. 

It  was  the  intention  of  the  testator  to  include  Ar^ment  for 
all  William's  issue,  and  sufficient  appears  on  the  £^"^  *** 
fiice  of  the  will  to  enable  a  court  of  law  to  efFec-  7th,  9th,  i?th, 
tuate  his  intention.    The  decision  m  the  Court  June. 
below  attributes  this  meaning  to  the  testator, — 
That  if  William  had  only  one  child  born  who  sur- 
vived him,  such  child  should  take  the  whole  estate 
far  life  ;  but  if  he  had  twelve  (for  example),  and 
eleven  died  in  his  lifetime,  the  surviving  child 
should  have  only  a  twelfth  of  the  estate  for  his 
life.     Is  this  a  probable  intention  ? — Again,  if  he 
had  twelve  children,  and  they  all  died  in  his  life- 
time leaving  issue,  according  to  this  decision  none 
of  the  issue  could  take?  If  their  parents,  indeed, 
had  lived,  they  might  have  been  supported  out  of 
the  estate,  but  if  their  parents  chanced  to  die  in 
William*8  lifetime,  they  could  derive  no  benefit  from 
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1820.  the  estate.  William  was  an  illegitimate  child^  and 
yet  the  testator  thought  fit  to  provide  for  him  and  all 
his  unborn  children.  If  we  consider  the  probable 
duration  of  their  lives,  it  is  not  likely  that  the  tes- 
tator, intended  to  stop  there,  with  all  the  risks  at- 
tending such  a  limited  bounty,  and  then  to  give  the 
estate  to  his  heir  at  law.  What  is  the  value  of 
•uch  a  gift  ?  To  the  devisees  it  is  highly  import- 
ant, that  the  estate  should  not  go  over  until  a  total 
fiulure  of  all  their  issue,  but  to  the  heir  the  value 
of  a  reversion  in  fee  after  a  life  estate  to  a  young 
person  with  remainders  for  life  to  all  his  children 
is  trifling.  Suppose  that  twelve  children  had  sur- 
vived William,  is  it  a  probable  intention,  that 
)ipon  the  death  of  each  a  share  should  fall  to  the 
heir,  who  would  thus  perhaps  be  a  long  series  of 
years  acquiring  all  the  shares  in  the  property. 

The  testator  has  given  the  estate  to  the  heirs 
••  of  the  body  of  William  lawfully  issuing." 
Those  words  clearly  include  all  the  posterity 
of  William.  But  it  is  said  that  he  has  translated 
his  words  to  mean  children.  There  is  no  doubt 
but  that  he  intended  the  children  to  take. 
But  the  translation  is  too  narrow.  It  makes 
the  testator  say  that  William's  children  shall 
take  only  for  life,  and  that  none  of  their  chil- 
dren shall  take  afler  them.  What  warrant  is  there 
for  this  in  the  will  ?  Can  it  be  argued,  that  be- 
cause under  the  latter  words  in  the  will,  had  they 
stood  alone^  William's  children  would  merely  have 
taken  estates  for  life,  therefore,  they  shall  in  this 
case  take  only  that  quantity  of  interest,  although 
the  testator  has  expressly  given  the  property  to 
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the  faeirs  of  William^s  body,  which  would  Include      i8«a 
all  his  possible  heirs  ?   The  testator  intended  Wil-  ^'^■^^'*— ' 
liam  to  take  for  life,  and  he  intended  all  his  issueoTHissa 
to  take.     But  he  intended  his  children  to  take  as  r^^!!  ^* 

0TRSK8* 

parchasers ;  and  it  is  manifest  that  he  considered, 
(although  erroneously  in  point  of  law,)  that  his  in- 
tentioQ  to  include  all  William^s  possible  issue 
would  be  effectuated  if  the  children  did  take  as 
purchasers.  The  argument  assumes  this  shap^ 
that  because  he  intended  the  children  to  take  as 
purchasers,  and  has  not  repeated  words  of  inherit- 
ance, they  can  only  take  for  life  as  tenants  in 
comnaon. 

It  seems  impossible  to  contend,  that  William 
under  this  power  might  not  have  appointed  an 
esiate  of  inheritance  *  to  a  grandson,  or  more  re- 
mote issue,  born  in  his  lifetime,  and  this  of  itself 
decides  the  case.  This,  it  is  argued,  the  rule  of 
perpetuity  forbids*  It  may  be  admitted,  that  he 
could  not  appoint  to  a  child,  with  remainder  to 
the  issue  of  that  child,  to  take  as  a  purchaser ; 
but  where,  as  in  this  case,  the  power  is  to  appoint 
to  heirs  of  the  body  a  class  of  unborn  persons  as 

*  The  power  is  to  appoint  to  heirs  of  the  body  of  William  in 
inch  share  aod  proportions  as  William  shall  appoint,  not  in  such 
mammer  andjarm^  (as  well  as  in  such  shares  and  proportions,)  ac« 
cording  to  the  power  in  the  King  v.  the  Marquis  of  Stafford,  7 
East,  521 ;  nor  for  such  estates  according  to  the  power  of  devise 
gitren  in  Leonard  Lovie's  case :  nor  is  it  a  power  to  dispose  of 
the  estate,  as  the  donee  should  think  fit,  as  in  Liefe  v.  Salting- 
tone.  It  may  be  said,  that  an  appointment  to  a  living  grandson 
of  William,  and  the  heirs  of  the  body  of  the  grandston,  would  be 
ao  appointment  to  the  heirs  of  the  body  of  William.  In  this 
■enie  of  the  argument,  **  estate  o/inhentance'*  means  estate  tail* 
On  thb  point  see  farther,  p.  23,  and  note* 


JEStON  AMD 

WUCET  AXt> 
OTH£U. 


to  CASES  IN  THE  HOUSE  OF  LORDS 

purchasers,  it  may  be  exercised  by  appoiatiDg,  in 
the  first  instance,  to  a  grandchild  as  a  purchaser. 
The  rule  of  perpetuity  forbids  only  a  possibility 
upon  a  possibility — as  an  appointment  to  an  un« 
bom  son,  with  remainder  to  an  unborn  son  of  the 
son.  Appointments  to  grandchildren  as  purchasen^ 
under  powers  in  marriage  settlements,  are  of 
every  day's  practice.  It  is  immaterial  that  in  this 
view  of  the  testator  the  children,  &c.  must  take 
by  purchase — that  must  be  of  necessity :  they 
could  not  take  under  the  power  from  William.* 
It  is  indeed  said,  that  as  issue  taking  under  a 
power  must  take  by  purchase,  this  shows  the  words 
were  used  in  that  sense.  If  this  were  conceded, 
it  would  remain  to  be  shown,  that  used  as  words  of 
purchascj  they  were  not  intended  to  include  more 
than  the  first  line  of  generation,  and  merely  to 
give  to  them  life  estates  as  tenants  in  common. 

Let  us  consider  this  proposition.  A  devise 
to  A.  and  the  heirs  of  his  body ;  of  course  he 
takes  an  estate  in  tail.  A  similar  devise  with 
a  power  to  A.  to  appoint  to  any  of  the  heirs 
of  the  body.  Is  it  possible  to  contend  that  this 
right  to  defeat  the  estate  so  given  to  him,  and  to 
make  those  take  by  purchase,  who,  if  the  power 
remained  unexercisedy  would  take  by  descent,  can 

*  At  this  part  of  the  argument,  the  Lord  Chancellor  ob- 
serred^  as  to  the  dbtribution  under  the  power,  that,  although  the 
words  heirs  of  the  body,  in  a  legal  construction,  could  apply  to 
one  pereioa  only,  it  might  be  contended,  where  a  power  was  given 
to  appoint  to  heirs  of  the  body,  that  it  meant  a  class  of  persons. 
The  ulterior  limitation  to  one  child,  in  default  of  appointment, 
nifght  operate  as  a  description  of  the  person,  and  would  not  con- 
clusively prove  that  no  estate  tail  was  intended  to' be  given. 
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Tarj  the  construction  of  the  devise  to  A.  in  tail  ?       i8«o. 
The  supposed  case  is  not  different  in  principle        >^"*-^ 

^*'  ,  *^  ■  JES80N  AMD 

from  the  present.    In  the  one  the  estate  tail  isotuebsv.  ^ 
given  in  the  first  instance,  but  defeasible  by  exer*  otheeI^^^ 
cise  of  the  power ;  in  the  other  the  limitation  in 
tail  follows  the  power.    It  is  immaterial  whether 
it  precedes  or  follows.    In  the  former  case  the 
children  would  take  by  purchase  when  the  power 
should  be  executed  in  their  favour.    If  the  power 
remained  unexercised,  the  heirs  of  the  body  would 
take  by  descent     So  in  this  case — where  the 
first  limitation  is  to  William  for  life,  with  remain^ 
der  to  the  heirs  of  the  body  of  William,  according 
to  his  appointment,  remainder,  in  default  of  ap- 
pointment, to  the  heirs  of  his  body,  &c.    If  the 
power   is  exercised,  the  heirs  being  appointees 
take  by  purchase ;  if  no  appointment  is  made,  the 
estate  descends  to  the  heir  to  whom  it  is  limited. 
The  words,  notwithstanding  the  power,  may  ope* 
nte  as  words  of  limitation. 

This  case  was  decided  in  the  Court  below,  upon 
its  own  merits,  without  reference  to  authorities; 
but  the  decided  cases  are  strong  authorities  against 
the  judgment.  In  the  case  of  Scale  v.  Barter^ 
which  was  a  devise  of  all  the  testator's  lands 
to  his  son,  John,  and  his  children  lawfully  to 
be  b^otten,  with  power  to  settle  the  same,  or 
any  part  thereof,  by  will  or  otherwise,  to  them 
or  any  of  them  as  he  should  think  proper ;  and 
for  default  of  such  issue^  over — it  was  held  that 
John  took  an  estate  tail,  and  that  this  construction 

*  2  Bos.  and  FalL  ^5. 
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18S0.  was  not  weakened  by  the  power.  The  power,  it 
^*— ^N^— ^  was  said  by  Lord  Jlvanley,  in  delivering  the  judg- 
'^:^T  ment  of  the  Court,  had  some  operation,  since  it 
enabled  the  devisee  to  dispose  of  the  estate  to  his 
children  without  going  through  the  forms  of  a  re- 
covery.  But  the  power,  because  it  enabkd  John 
to  make  his  children  take  by  purchase,  did  not 
make  it  imperative  on  the  Court  to  give  the  estate 
to  the  children  by  purchase  in  all  events,  and  to 
confine  them  to  life  estates  as  tenants  in  common. 
So  in  the  case  of  Docj  d.  Cole  v.  Goldsmith^^ 
which  is  reported  by  Taunton^  vol.  vii.  p.  209. 
but  more  strongly  to  the  point  in  question  in  3 
Marshall^  517.  upon  a  devise  to  F.  6.  and  his 
assigns  for  life,  and  from  and  immediately  after 
his  decease  to  the  heirs  of  his  body  in  such  shares, 
&c.  manner  and  form  as  he  should  appoint,  and 
in  default  o£such  heirs  of  his  body,  then  from  and 
immediately  after  his  decease  to  J.  6.  it  was  held 
by  the  Court,  as  matter  beyond  doubt,  that  the 
testator  intended  that  all  the  heirs  of  F.  G.  in  a 
line  of  succession,  should  be  extinguished  before 
J.  6.  should  take  by  the  limitation  over,  and, 
tlierefore,  that  an  estate  tail  by  implication  must 
be  held  to  arise  to  F.  G.  because  there  was  no 
other  way  to  perpetuate  the  succession  in  the 
manner  intended.  There  was  no  distinct  limi- 
tation, as  in  this  case,  to  the  heirs  of  the  body  of 
the  tenant  for  life  in  default  of  appointment. 
That  expression  occurred  only  in  the  clause  giv- 
ing the  power,  and  the  words  introducing  the  de- 

*  7  Taun.  209.    2  Mareh.  517. 
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vise  over,  and  the  referential  word  such  is  to  be      ia«>. 
found  in  that  case  as  in  this.  In  Doe  v,  Goldsmithj  '^"^"^^-— ^ 
the  intent  to  give  an  estate  tail  was  implied  from  the  otheu  «. 
words  preceding  the  limitation  over.     Here  is  ^^umL^^ 
distinct  gift  in  words  having  a  fixed  legal  operation. 

The  Lord  Chancellor.  The  gift  is  to  thfe  heirs 
of  the  body  shajre  and  share  alike  as  tenants  in 
common. 

Mr,  Sugden.  If  it  can  be  made  consistent  with 
otber  words  in  the  will,  to  give  the  children  estates 
ibr  life  only, — then  they  must  take  by  way  of  pur- 
chase, as  tenants  in  common.  But  the  words, 
share  and  share  alike,  may  be  construed  by  re- 
ference to  the  power  which  contains  an  implied 
or  possible  gift;,  under  which  they  would  take  as 
tenants  in  common. 

Lord  Chancellor.  If  I  had  lived  200  years  ago, 
I  should  have  had  no  doubt  that  such  limitations, 
as  we  see  in  this  will,  would  have  given  an  estate  tail. 
But  your  argument  supposes,  that  the  donee  of 
the  power  might  appoint  among  grandchildren,  &c. 
to  the  remotest  posterity.  That  I  should  have 
thought  impossible,  if  I  had  lived  200  years  ago. 

Mr.  Sugden.  Keeping  within  the  rule  of  per- 
petuity, he  might  have  appointed  to  any  the  re* 
motest  heir  of  the  body. 

It  may  be  admitted,  that  if  ^' heirs  of  the  body** 
means  children, — such  heirs,  or  such  issue,  must 
mean  the  same  thing.  The  same  words  cannot 
have  different  meanings,  in  the  different  parts  of  a 
win.    But  the  supposed  virtue  of  the  word  such^ 
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did  not  avail  in  Doe  v.  Goldsmith,  where  it  must 
have  been  held  an  executory  devise ; — whereas,  in 

oTHERstJr     this  case,  it  is  clearly  a  contingent  remainder. 

oTHw!  ^^^  '^'^^  inconvenience  of  the  supposed  intention  has 
been  already  noticed.  If  only  one  child  should  be 
born,  they  imagine  the  testator  meant  that  he 
should  take  the  lands  for  life.  If  twelve  children, 
knd  eleven  died  infants,  according  to  one  construc- 
tion, the  survivor  would  take  the  whole; — accord- 
ing to  another  construction,  he  would  take  only  a 
twelfth  part.  If  the  eleven  died,  leaving  families, 
the  families  would  take  nothing.  It  was  argued  ia 
the  Court  below,  that  under  the  will,  cross  re- 
mainders  for  life  were  to  be  implied,  as  among  the 
children  of  William.  But  this  argument  was  adverse 
to  the  interest  of  the  heir  at  law,  by  whose  counsel 
it  was  urged.  It  ijiay  be  necessary  to  ascertain  on 
which  of  the  counts  in  the  declaration  they  have 
entered  up  the  verdict. — Some  are  on  the  demise  of 
the  children,  some  on  that  of  the  heirs  at  law.  The 
judgment  itself  does  not  furnish  the  information. 

.  Mr.  Taunton.  Lord  Ellenborough  said,  that  as 
•there  were  counts  on  the  demise  of  the  heir  at  law, 
as  well  as  the  children,  it  was  unnecessary  to  enter 
into  the  argument,  as  to  the  cross  remainders, 
which  might  be  material,  as  between  the  two  sets 
of  Plainti£&  ;  but  was  immaterial,  as  between  them 
and  the  Defendants. 

• 

Lord  Redesdale.     Is  Edward  Wright  living  ? 

Mr.  Sugden.  Edward  the  son  is  living  as  well 
as  the  father.  They  put  it  as  a  forfeiture  of  the 
life  estate; 
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Lord  Redadakk    If  it  is  a  forfeiture  by  Edward 
the  3011^  it  must  be  because  he  took  under  the 
appointment ;  and  so  it  most  be  argued  as  a  for*  othee»«. 
feiture  of  the  whole.  !^,*f"  ^"^ 

Lord  Chan  cellar.  Were  other  x^hlldren  living  at 
the  tinie? 

_  _  ^ 

Mr.  Sugden.  That  appears  only  by  inference  to 
be  drawn  from  the  special  verdict  .  The  word 
^  afterwards  **  in  that  part  of  the  verdict  w.hich 
ftatesthecohveyance,  does  not  conclusively  mean  iq 
point  of  time,  after  all  the  &cts  before  stated  in  iU 

Lard  Redesdale.  Could  the  power  be  destroyed 
by  forfeiture  where  all  the  children  have  an  inte- 
rest? 

Jffr.  Sugden.  Such  a  question  is  now  depending 
before  the  Vice-Chancellor,*  and  probably  will  go 
ftrther* 

Lord  Redesdale.  How  could  it  be  destroyed  by 
such  instruments  as  these?  It  must  be  by  some 
instrament  expressly  renouncing  it.  How  can  a 
iMui,  baling  a  power  for  the  benefit  of  children, 
destroy  it  ? 

Lord  Chancellor.  The  appointment  ought  to  be 
stated.     It  appears  by  the  verdict,  that  Edward 

*  Smith  V.  Death,  before  the  Vice-Chancellor^  who  delivered 
his  judgment  on  the  19th  of  June,  1820.  The  decision  was  that 
the  power  could  be  destroyed.  The  same  question  was  argued,  but 
AOt  decided,  in  West «.  Bemey,  before  the  Vice-chancellor  ill^ 
HOaiyXcnB,  1819.— See  Sugden  on  Powers,  pp.  80,  81,  third 
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1880;      was  the  son  of  William.     How  does  it  appear  that 
the  appointment  did  not  take  effect  in  his  favour 
OTBEB9  9.       before  any  other  child  was  born  ? 


WftlOHT  ABD 
OTBEBS* 


Mr.  Taunton.  In  the  special  verdict  there  is  no 
appearance  of  appointment. 

Lord  Chancellor.  We  sit  here  to  decide  on 
cases  as  they  appear  on  the  record.* 

Mr.  Taunton.  On  the  trial,  the  appointment 
could  not  be  proved ;  and  it  was  agreed  that  it 
should  be  put  out  of  consideration.  The  recital 
of  a  fact  in  a  deed  is  no  evidence  against  strangers. 
A  fortioriy  the  mere  description,  cannot  be  evi« 
dence  against  the  Plainti&  in  the  action. 

Ijord  Redesdale.  Would  not  this  instrument  (in 
the  absence  of  any  other)  operate  as  an  appoint- 
ment? 

Mr.  Taunton.  It  was  executed  alio  intuitu, 
merely  to  make  a  tenant  to  the  praecipe. 

Lord  Chancellor.  The  making  Edward  a  party 
to  the  deed,  is  evidence  that  they  did  not  choose 
to  deal  with  William,  as  having  an  estate  tail ;  and 
therefore  took  in  Edward  as  having  such  estate. 
The  question  is,  whether  William  so  acting  towards 
Edward,  the  deed  of  William  must  not  operate  as 
an  appointment. 

*  No  appointment  it  stated  in  the  special  yrerdiCt ;  but,  in 
the  printed  case  of  the  Plaintiff  in  Error,  William  is  described 
as  apjfeintee  in  tail  general.  Upon  this  point  see  the  obserrations 
of  thJB  Lord  Chancellor  in  giving  judgment,  pp.  51^  52.  This 
part  of  the  argument  is  preserred  on  account  of  the  judicial  ob- 
servations. 
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Mr.  Sugden.    A  recital  has  in  Chancery  been       is^o. 

held  to  be  an  appointment.*     A  covenant  to  levy  ^^-"^s^ ' 

a  fine  has  been  held  not  to  operate  as  a  destruction  others  v."'^ 
of  the  power,t  because  the  court  looks  to  inten-  ^"^<*«t  ^^^ 

ci  1  /•         t  t  1-  OTHERS. 

tion.  So  even  where  a  fine  has  been  levied,  t  A  deed 
of  covenant  cannot  so  operate,  because  it  imports 
an  intention  that  something  more  should  be  done. 
And  where  a  deed,  declaring  the  uses  (after  the 
fine  levied),  was  executed,  in  the  manner  required 
by  the  power, -it  was  held,  that  the  deed  and  fine 
taken  together,  operated  as  an  appointment,  t  Ad- 
mitting that  the  description  alone  does  not  make 
the  son  appointee,  yet  it  may  operate  to  show 
an  intention  of  appointment,  and  being  followed 
by  the  declaration  of  uses  in  the  deed  of  recovery, 
they  altogether  operate  as  an  execution,  and  not 
as  a  destruction  of  the  power.  This  is  a  stronger 
case  than  that  of  Lord  Leicester,  and  others  of 
that  class.  There  the  ground  was  intention,  to  be 
inferred  from  the  nature  of  the  transaction .  But 
here  is  an  express  declaration,  operating  as  an 
appointment  to  the  son.  There  is  nothing  on  the 
face  of  the  verdict  to  show  that  any  other  child 
was  living  at  the  date  of  the  appointment.  The 
subsequent  birth  of  issue,  in  such  circumstances, 
could  never  defeat  the  estate  of  the  son.  The 
difficulty  which  occurs  in  other  cases,  where  there 

*  Wilron  V.  Pigott,  2  Vei.  J.  851. 

t  The  Earl  of  Leicester's  Case,  1  Ventr.  278.  It  is  also  re- 
ported under  the  Dame  of  Wigson  v.  Garrett,  or  Garrad,  2  Ley. 
149.  Raym.  239.  3  Keb.  366. 489.  510.  536.  572. 

t  Herring  V.  Brown,  2  Shower,  185.  1  Ventr.  368. 371.  Skin- 
ner»  35.  53.  71.  184.  Carth.22.  Comb.  11. 
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1820.      are  not  contingent  remainders,  does  not  arise  in 
^~'^''""'*^  this  case. 

OTHBK8  V.  The  argument  that  the  children  took  mere  life 
othem[^*'^  estates,  is  suflScicnt  to  destroy  the  Respondents* 
case.  There  is  no  authority  extant,  in  which  the 
words,  "  heirs  of  the  body,"  in  such  a  case  as  this, 
have  been  cut  down  to  life  estates.  The  children 
have  always  been  held  to  take  the  inheritance. 

The  authorities  cited  in  support  of  the  adverse 
claim  are  not  applicable  to  this  case.  In  Good- 
title  V.  Herring*  the  limitation  to  the  "  heirs 
male  of  the  body,'*  was  in  a  subsequent  part  of 
the  will  clearly  explained,  nay,  even  expressed 
to  mean  sons.  In  this  case  we  have  no  such  ex- 
pression or  explanation.  In  Archer's  case,f  the 
limitation  was  to  the  next  heir^  in  the  singular 
number,  and  words  of  limitation  were  superadded, 
viz.  to  the  heirs  of  the  body  of  that  ne.rt  heir.  In 
Cheek  v.  Day,  t  the  devise  was  to  the  heir  in  the 
singular  number,  and  words  of  inheritance  in  fee 
were  grafted  upon  that  limitation.  In  fValker  v. 
Snoxvj]  the  same  circumstances  occurred,  and  it  was, 
moreover,  clearly  a  description  of  the  person.  Lisle 
V.  Gray  ||  was  nearly  similar  to  Goodtitle  v.  Her- 
ring^** where  the  words  heirs  male  of  the  body, 
were  explained  by  the  wDl,  to  mean  sons  succes- 
sively.    So  in  Lawe  v.  Davies,j[j;  occurred  the 

*  1  East.  264.  f  Rep.  66. 

t  Moor.  598.  2  Roll.  Abr.  417.  (G.)  pi.  7.  Cro.  Eliz.S13. 
Ow.  148.  (cited  Ld.  Raym.  295.  and  Fiu.  Gib.  24).  See  also 
White  V.  Collins,  Com.  Rep.  289. 

§  Palm.  S59.  ||  2  Lev.  223.    Raym.  278. 

•♦  1  East.  264.  tt  2  Ld.  Raym.  1561. 
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same  explanation  by  subsequent  words,  of  the  limi-      isto. 
tation  to  the  heirs  lawfully  to  be  begotten.    In  *'*— ^v— ^ 
Doe  V.  Laming^*  not  only  were  there  superadded  orasiu  v. 
words  of  limitation  in  fee  grafted  on  the  limi- ^*'°"^  ^** 
tatioD,  to  the  heirs  of  the  body  ;  but^  moreover^ 
the  devise  was  to  heirs  of  the  body,  as  well  males 
as  females  ;  and  being  of  lands  in  Gavelkind,  those 
words  could  not  operate  by  way  of  limitation,  but 
must  of  necessity,  in  order  to  effectuate  the  intentof 
the  testator,  operate  by  way  of  purchase.   For  the 
limitation,  as  it  stood  expressed,  included  issue  who 
could  not  take  by  descent. 

In  this  case  the  testator  by  the  word  suchf  might 
mean  to  refer  to  children;  children  might  have  been 
the  issue  contemplated.  But  he  had  before  express* 
ed,  and  it  must  be  presumed  he  intended  an  entail 
that  all  the  issue  of  William  might  inherit  Here^ 
therefore,  are  incompatible  intentions,  and  the 
general  must  prevail  against  the  particular  in* 
tent.  So  in  the  case  of  Coulson  v.  CoulsoHyf  it  was 
argued^  from  the  interposition  of  trustees,  to  pre« 
senre  contingent  remainders,  that  the  testator  con« 
templated,  and  intended  to  raise  contingent  re* 
mainders  to  be  preserved,  and  probably  it  was 
so.  But  the  general  rule  prevailed  in  that  case, 
notwithstanding  such  probable  particular  intent 
to  be  inferred  from  that  provision  and  limitation* 

William  being  an  illegitimate  son, he  and  his  chiU 
dren  were  strangers  to  the  testator.    This  has  in  all 

«  2  Burr.  1100.  1  Black.  Rep.  265.  Et  vid  Durof.  and  East. 
Rep.  a  note  on  this  case. 

t  2  Stra.  1 125.  2  Atk.  246,  et  vid  Hodgson  et  ux  v.  Ambrose. 
Dougl.  Rep. 

C« 
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1890.      such  cases  furnished  an  argument  upon  the  gifl, 
>^*~^  over  in  de&ult  of  issue.     The  words  operate  as 

JBSSON  AND  .^  t         1      •  1  T>  «  11- 

orHBRs  V.  a  gift  to  the  heir  at  law.  But  when  vested,  he  is 
r^HEM!^''^  in  at  law  by  descent.  The  question  is,  whether 
the  testator  ever  intended  it  should  go  to  his 
heir  at  law,  whether  by  descent  or  by  devise,  until 
all  the  issue  of  the  illegitimate  son  were  extinct. 
As  to  the  words  "  among  the  heirs  of  the  body, 
''  share  and  share  alike,  as  tenants  in  common, 
**  &C.''  they  have  in  many  cases  been  rejected, 
where  it  has  appeared  that  the  testator  intended 
to  give  to  the  whole  line  of  the  issue.  It  is  ne* 
cessary  in  such  cases,  to  hold  it  to  be  an  estate 
tail,  to  guard  against  the  inference  from  the  want 
of  any  express  limitation  or  implication  of  cross 
remainders  among  the  children,  so  as  to  give  the 
estate  of  a  child  dying  without  issue,  to  the  sur- 
vivors. The  cases  show  that  it  ought  not  to  be 
implied  that  the  father  takes  for  life  only,  unless 
the  court  can  raise  such  further  implication^  as  to 
give  the  whole  estate  to  all  the  children.  In  Doe 
V.  Smithy*  the  devise  was  to  M.  A.  and  the  heirs 
of  her  body,  as  tenants  in  common^  which  was  held 
to  give  an  estate  tail,  notwithstanding  those  latter 
words,  and  the  reasoning  of  Lord  Kenyon  in  de- 
livering judgment  in  that  case,  is  applicable  to, 
and  decisive  of  this  case.  Again,  in  Doe  v.  Cooper  ^^ 
the  devise  was  expressly  to  R.  C.  for  life  only  ;  and 
after,  &c.  to  the  issue  of  R.  C.  as  tenants  in  common ; 
and  in  case  R.  C.  should  die  without  leaving  law- 
ful  issue,  to  E.  H.  and  her  heirs.    The  court  held 

*  7T.  B.531.  t  1  East.  229. 
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that  an  estate  tail  by  implication  vested  in  R.  C.^      i8^- 
because    cross   remainders  among  the  children  ^~v— -^ 
could  not  be  imphed;  and  although  it  was  admitted  others  v    • 
by  the  judges,  that  it  appeared  to  be  the  particular  otmm/" 
intent  of  the  devisor  that  R.  C.  should  take  only    ' 
an  estate  for  life ;  yet  that  intent,  being  inconsis- 
tent with  the  general  and  paramount  intent/ that 
all  his  issue  should  inherit  the  entire  estate  before 
it  went  over,  was  disregarded.    The  words  of  the 
wiU  in  that  case  were,  on  the  one  hand,  inuch 
strooiger  for  a  tenancy  for  life;    on  the  other, 
mncfa  weaker  for  a  tenancy  in  tail,  than  the  words 
of  diis  will.    In  Frank  v.  Sttroeny*  which  was  a 
devise  to  B.  F.  for  lifcy  without  impeachment  of 
wastCf  and  with  pozver  to  jointure  ;  and  after,  &o. 
to  the  issue  nude  of  his  body  and  their  heirs  ;  and 
in  default  of  such  issue,  to  R.  F.,  &c.     It  was 
held  an  estate  tail  in  B.  F.,  although  the  issue  or 
children,  apparently  were  made  the  stock  of  a  ne\;i^ 
line  of  heirs,  and  the  first  estate  was  given  ex- 
pressly for  life,  with  powers  not  wanted  by  a  tenant 
in  taiL    In  that  case  also,  the  particular  intent  was 
disregarded;  and  the  recovery  was  upheld,  by  which 
the  children  were  disappointed.     So  in  Franklin  v.. 
Lay^  lately  decided,  although  superadded  words 
of  inheritance  occurred  in  that  case  also,  the  same 
principles  of  decision  were  upheld.    In  Mogg  ^ 
Mogg^X  where  the  first  devise  was  to  children  for 

life,  and  the  remainder  to  the  issue  of  the  children 

■  ♦ 

•  * 

*SEait,548.  .   > 

t  Before  the  ViCerChaDGellor,  3rd  May,  I82O9  not  reported.-^ 
See  the  note  at  the  end  of  the  report  of  this  case. 
X  1  MeriT.  654.    Some  of  the  children  were  unborn. 
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lato.      and  their  heirs,  as  tenants  in  common  ;  and  in  de- 
^^^^"■"^^  &ult  o£such  issue  over, — it  was  held  on  the  doctrine 
oTButs  V.     of  Cy-preSj  where  the  limitations  would  otherwise 
othim/"  i^^y^  been  void  as  a  perpetuity,  a  devise  to  the 
children,  as  tenants  in  common  in  tail,  with  cross 
remainders.    In  Mogg  \.  Mogg^  the  limitation  was 
Toidj  as  against  the  policy  of  the  law,  and  the 
Court  might  on  that  account  have  refused  to  in- 
terfere.   Here  is  no  such  impediment,  and  the 
children  cannot  otherwise  than  by  giving  an  estate 
tail  to  the  parent,  take  such  interest  as  the  testa- 
tor intended.    If,   according  to    the  argument, 
the  children  would  take  estates  only  for  life,  the 
necessary  consequence  is,  that  the  parent  must 
take  an  estate  tail ;  otherwise  the  intention  of  the 
testator  is  frustrated.     He  intended  to  provide 
for  the  issue,  and  they  would  have  no  provision. 
If  the  gift  had  been  to  ^^  children^  instead  of 
^^  heirs  of  the  body,**  the  same  argument  would 
have  arisen.    The  word  children,  when  used  as  a 
class^  gives  the  same  interest.    '^That  appears  by 
the  authority  of  the  Court  of  K.  B.  in  Doe  v.  JVeb- 
ber,*  a  case  in  which  there  was  a  devise  to  M.  H. 
and  her  heirs }  and  in  case  M.  H.  should  die  and 
leave  no  child  or  children  to  J.  B.,  &c.     The 
Court  held  that  child  or  children  meant  issue,  not 
confined  to  immediate,  but  extending  to  the  re- 
motest descendants.    Such  was  the  opinion  of  that 
Court  upon  a  question,  whether  it  was  an  estate 
tail,  or  an  executory  devise ;  whether  the  words 
child  or  children,  in  the  contingent  clause,  intro- 
ducing the  remainder  over,  reduced  the  fee  before 

•  lB.«ndA.71S. 
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given  toan  estate  tail.  Upon  which  point,  nothing  is      iseo. 
to  be  collected  in  that  case,  except  from  the  words  ^"v-^"— ^ 
introducing  the  devise  over  itself.    But  in  this  case,  others  v. 
it  is  an  express  devise  in  tail ;  and  the  intention  others/**^ 
clearly  appears  not  to  give  any  estate  to  the  heir 
at  law»  until  the  remotest  issue  of  W.  are  extinct. 

As  to  the  intention,  the  Respondents  haveargued  19th  June. 
nothing.  They  rely  on  the  rigid  legal  construc- 
tion of  the  words.  They  contend^  1.  that  under 
thepower^  the  heirs  of  the  body  must  take  as  pur- 
chasers ;  and  if  so,  as  children.  2.  That  in  default 
of  appointment,  they  take  as  tenants  in  common ; 
again^  as  they  argue,  as  children.  Lastly,  they  say, 
the  limitation  introducing  the  remainder  over,  viz. 
in  default  of  such  issue,  directly  refers  to  *^ childy^ 
the  last  antecedent ;  and  therefore  issue  in  that 
place  means  children  as  before.  To  the  first  argu- 
ment, the  answer  is,  that  the  donee  might  have 
appointed  to  any  of  the  heirs  of  the  body,  con- 
sidering them  as  a  class.  Which  of  the  words 
come  first,  and  which  last,  is  immaterial.  The 
power  is  to  appoint  to  heirs  as  purchasers,  and  not 
as  descendants.  Such  a  power  cannot  break  the 
estate  tail ;  it  would  not  do  so  if  the  devise  were 
to  children.  Taking  the  word  to  be  "  children,'* 
according  to  their  construction,  he  might  appoint 
to  any  of  his  descendants.  Liefe  v.  Saltingstone.* 
Under  the  power  in  this  case,  William  might  have 

*  1  Mod.  189.  In  that  case  the  devise  was  to  the  wife  for 
life  ;  and  **  by  her  to  be  disposed  of  to  such  of  my  children,  &c.  ;** 
and  the  judges  being  a  majority  who  decided  the  case,  relied  on 
the  word  '*  dispose^**  as  implying  such  a  power  as  the  testator 
himself  had,  which  was  to  dispose  of  the  feetP^See  the  next  page. 
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1820.      given  the  estate  in  fee  *  to  a  person  filling  the  cha- 
,._  ^       '  racter  of  heir  of  the  body.    It  is  said  that  there 

JB8SOK  AND  ^ 

OTHERS  V.  are  no  words  empowering  such  appointment.  But 
OTHEM.  ''^^  *^®  authority  last  cited  proves  that  words  of  in* 
-  heritance  are  not  necessary,  even  if  the  devise  had 
been  to  "  such  children^  &c.  In  Doe  v.  Goldsmith  ^^; 
the  devise  was  to  F.  G.  for  life,  and  after,  &c.  to 
the  heirs  of  his  hody^  &c.  as  F.  H.  should  appoint ; 
and  in  default  o£  such  heirs  of  his  body 9  then  imme- 
diately after  his  decease  to  J.  G.  In  that  case 
heirs  of  the  body  must  mean  children,  if  they  do 
so  in  this  ;  and  so  it  was  argued.  Yet  the  court  held 
it  to  be  an  estate  tail  by  implication.  Such  a  power 
was  never  adjudged  to  defeat  an  estate  tail,  t 

As  to  Doe  v.  Goff^y  where  the  devise  was  to  M, 
and  the  heirs  of  her  body,  as  tenants  in  common, 
and  not  as  joint  tenants ;  but  if  such  issue  should 
die  before  he,  she,  or  they  respectively  attain 
the  age  of  twenty-one,  then  to  J.  M.  and  his 
heirs,  it  was  held  an  estate  in  the  children,  in 
common  in  tail,   chiefly  upon  the  efiect  of  the 

^  Upon  the  general  question,  whether  a  fee  simple  may  bo 
given  under  a  power  to  appoint  among  the  heirs  of  the  body, 
issue,  children,  &c.  without  any  additional  words  to  extend  the 
power.  See  Sugden  on  Powers,  9.  c.  s.  10.  In  the  King  v. 
Marquis  of  Stafford,  the  Court  said  they  would  not  determine  the 
general  question,  but  relied  on  the  efficacy  of  the  words  manner 
and  form.  The  power  in  Phelps  v.  Hay  had  the  same  words. 
Sugden  on  Powers.    Appendix,  No.  18. — See  ante,  p.  9. 

t  7  Tau.  Rep.  209,  and  2  Marsh.  Rep.  517.  Mr.  Sugden 
added,  arguendo,  that  the  case  was  free  from  prejudice,  because 
Doe  V.  Jesson  was  not  cited  or  noticed.    V.  Post.  44. 

X  That  remainders  in  default  of  appointment  are  not  suspended 
or  kept  in  contingency  by  powers  annexed  to,  or  which  accom- 
pany preceding  estates.  See  Cunningham  v.  Moody,  1  Ves.  174. 
Doe  V.  Martin,  4  T.  R.  39. 1  and  the  same  doctrine  as  to  personal 
property,  1  Ves.  210.    2  Ves.  206.    Anib.  36J. 


ON  APRBALS  AND  WWTS  OF  ERROR.  85 

words  preceding  the  limitation  over.  As  to  Gretton      isto. 
V.  Howard^   the  devise  was  to  A.  BL  she  first  '^—"v-*-^ 
paying  all  my  just  debts,  &c. ;  and  after  her  decease,  others  v. 
to  the  heir 9  of  her  body ^  share  and  share  alike,  (/"^"g'/" 
mare  than  one  ;  and  in  default  of  issue,  to  be  latt^ 
fully  begotten  by  me,  to  be  at  her  own  disposal. 
The  case  was  decided  on  the  peculiar  language 
of  the  will  importing  that  the  gifl  was  not  after  an 
indefinite  fiulure  of  issue.    Doe  v.  C(wey,^  which 
is  not  yet  reported,  depends  on  the  principle  of 
Doe  ▼.  Laming.\    The  children  themselves,  in  each 
of  those  cases,  by  the  efiect  of  the  superadded 
words,  took  a  fee  as  the  stock  of  a  new  inheritance. 
In  Seaward  v.  fVilloch,^  the  estate  was  given  to 
the   issue  expressly  for  their  lives  only.     The 
ground  of  decision  was,  that  the  will  shewed  a 
nngle  intent  to  create  a  succession  of  estates  for 
life,  not  warranted  by  law.    And  it  could  not  be 
modelled  as  an  executory  devise,  as  in  Humbert 
stone  y.  Humberstone,  ||  in  Chancery.      But  here 
the  devise  does  not  confine  the  estate  to  the  chil- 
dren, to  an  interest  for  life ;  but,  on  the  contrary, 
clearly  means  to  give  an  inheritance. 

It  is  argued,  that  he  meant  the  children  to  take, 
if  more  than  one,  because  he  gives  to  one  child, 
if  there  should  be  but  one.    No  doubt  that  was  his 

*  6  Tao.  94t.  f  ^n  ^^e  K-  B.  X^  Burr.  1 100. 

§  5  East  198.  This  was  a  devise  to  A.  for  life ;  and  afler  htm 
to  hia  eldest,  or  any  other  son  after  him  for  life  $  and  after  them. 
to  as  many  of  his  descendants,  issue  male,  as  shall  be  heirs  of  his 
or  ikehr  bodies^  down  to  the  tenth  generation,  during  their  lives. 

I  1  P.  W.  SS8.  This  was  a  devise  to  trustees  to  convey,  &c.  to 
^ihfldreii  of  unborn  children  for  life,  which  the  Court,  upon  do^ 
iTtme$  rf  eqttity  modelfed,  by  decreeing  conveyances  to  existing 
diOdren  for  life,  and  to  unborn  children  in  tail,  &c. 
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imok  intention,  and  that  they  should  take  as  purchasers ; 
but  he  also  intended  that  children's  children,  to 
the  last  generation,  should  inherit  before  the  estate 
should  go  to  the  remainder-man.  In  the  case  of 
one  child,  he  meant  that  the  one  child  should  take 
the  inheritance ;  and  a  limitation  to  children,  or 
a  child,  as  a  class,  is  sufficient  to  give  such  interest. 
It  is  said,  that  in  the  power  enabling  appointment 
to  the  heirs  of  the  body,  there  are  no  words  of 
inheritance ;  and  that,  therefore,  the  appointment 
of  an  estate  of  inheritance  is  not  authorized  by  the 
power.  But  it  is  settled,  that  where  there  is  a  devise 
to  the  heir^  although  there  are  neither  words  nor 
intent  expressed  to  give  him  the  inheritance,  and 
although  the  estate  vests  in  him  by  purchase,  as  a 
person  described,  yet  he  may  take  the  whole  inhe- 
ritance.  Burchett  v.  Durdant  *  was  decided  on 
this  principle.  The  objection  was  taken  in  that 
ease,  for  the  want  of  words  of  inheritance ;  but  the 

^  This  case  is  reported  in  a  former  proceeding  between  dif- 
ferent parties,  but  upon  the  same  question  and  title,  in  1  Ventr; 
S34,  under  the  name  of  James  o.  Richardson.    Upon  the  writ 
of  error  in  tlie  second  proceeding  it  is  reported,  2  Ventr.  Sll, 
under  the  name  of  Burchett  v.  Durdant ;  and  upon  the  point 
ur|;ed  in  the  above  argument,  the  Court  certainly  held  that  G.  D. 
took  an  estate  tail,  upon  the  ground  that  heirs  b  nomen  colkdvoum. 
But  the  Court  further  held,  **  that  in  case  the  6rst  words,  (viz*) 
heirs  of  the  body  now  living,  would  carry  but  an  estate  for  life 
to  G.  D.  yet  the  subsequent  words  would  make  an  entail  in 
him,  {viz.)  and  to  such  other  heirs,  male  and  female,  as  be 
**  should  hereafter  happen  to  have  of  his  body.  This  would  clearly 
*<  vest  an  entail  in  G.  D.  he  being  heir  of  the  body  of  Robert 
**  and  surviving  Robert.''    This  case  is  also  reported  by  Keble 
S>  832,  Pollexfen,  4v57,  Jones,  99,  Levinz,  %  252,  and  Raymonc 
5S0,  as  between  James  and  Richardson:  and  in  Carthew,  \& 
Skinner,  205,  and  Coroberbach,  158,  as  between  Burchett 
Durdant.  ^ 


« 
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Court  held  it  was  a  fee*  in  the  person  described,      isso. 
as  heir  of  the  body  now  living.    Such  limitation  ^      -    ^ 
operates  doubly;  first,  to  point  out  the  person, othbes v. 
then  to  give  the  inheritance.    That  is  an  authority  othSu!^" 
depending  upon  three  judgments  in  the  courts 
below,  and  two  in  this  house.    The  children,  there* 
fore,  in  this  case,  must  take  an  estate  of  inheri- 
tance, and  for  that  purpose,  William  must  take  an 
estate  tail.     In  Wharton  v.  Gresham^jf  although 
tbe  devise  was  to  sons;t  one  branch  only  of  issue, 
€bit  Court  held,  that  the  tenant  for  life  had  an 
estate  tail.    In  Hodges  v.  Middleion,^  the  words 
child  or  children  are  used  throughout  the  will,  the 
limitation  over  is  on  failure  of  children,  not  issue. 
The  Court  collects   the  intention  to  give  the 
parent  the  inheritance,  from  the  use  of  these  words 
as  a  class.  So  in  Jones  v.  Morgan^  II  Lord  Thurlow 
hdd,  that  where  x^hildren  are  to  take  as  a  class, 
they  must  take  as  heirs. 

As  to  the  argument  founded  on  the  word  suchf 
and  its  reference  to  the  immediate  antecedent 
child;  the  words  are  '^  for  want  of  such  issue ;  "^ 
and  the  fair  const  ruction,  even  grammatically,  is  not 
by  a  narrow  reference  to  the  last  preceding  ob- 
ject designated,  but  generally  to  all  the  limitations, 
to  ^  heirs,  issue,  or  children.*'  Reading  all  the 
clauses  of  the  will  together,  it  means  in  default  of 
all  the  issue  before  named  or  specified.  It  is  said, 
the  testator  himself  has  explained  what  he  means 

*  This  must  be  understood  fee-tail,  for  such  was  the  decision. 

t  2  Black.  Rep.  1083. 

%  It  was  to  A.  and  his  sons  in  tail  male ;  and  for  want  of  such 
isene  orer,  and  A.  had  no  issue  at  the  date  of  the  will,  or  at  the 
death  of  the  testator.-— See  Wilde's  case,  6  Rep.  16. 

i  Dougl.  Rep.  415.«-See  post,  p.  S8.       I  1  B.  C  C.  206. 
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isfo.      by  heirs  of  the  body.     But  he  does  not  say  that 
^""^^^'^^^  children  only  are  to  take  as  heirs  of  the  body  ;  but 
OTHERS  9.     that  they  are  to  take  m  the  first  instance,  the  first  in 
others/*^  the  order  of  succession.  Soin  Robinson  v.  Robinson* 
and  Pierson  v.  Vickers^j  the  word  such  occurred, 
following  the  word  *'  son"  in  the  first,  and  ^^  sons 
and  daughters**  in  the  latter  case.     Yet  the  Court 
held  in  both  those  cases,  that  the  word  '^  such  '*  re- 
ferred to  issue  generally,  and  was  not  restricted  to 
sons  and  daughters.    So  also  in  Doe  v.  Goldsmith. 
The  question,  whether  cross  remainders  are  to 
be  implied  between  the  children  as  tenants  for  life, 
ought  to  be  decided  for  the  satisfaction  of  the 
Plaintiffi  in   Error,  if  the  judgment  is  against 
them.    It  ought  to  be  ascertained  by  the  judg- 
ment, which  of  the  Plaintifis  below  are  entitled, 
that  the  Plaintifis  in  Error  may  know  the  grounds 
on  which  they  are  deprived  of  the  estate,  if  that 
should  be  the  result. 

The  words  heirs  of  the  io6f^  having,  in  the  present 
case,  been  considered  to  mean  children^  the  subse- 
quent words,  "  and  for  want  of  such  issue,"  were 
held  by  the  judges  in  the  Court  below  to  refer  only 
to  children ;  for  such,  it  was  said,  is  a  word  of  refe- 
rence. But  why,  it  may  be  asked,  not  extend  it  to  the 
heirs  of  the  body,  to  whom  the  estate  was  expressly 
given  ?  There  is  certainly  considerable  evidence, 
on  the  face  of  the  will,  that  the  testator  intended 
that  William's  children  should  take  by  purchase ; 
but  there  is  stronger  evidence  that  he  meant  them 
to  take  such  an  estate  as  they  could  transmit  to 
their  issue,  so  as  to  include  all,  *^  the  heirs  of  the 
"  body  of  William  issuing,"  for  want  of  which 
♦  I  Burr.  38,  and  2  Ves.  2J2S.  f  5  East.  51:8. 
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only  he  intended  the  estate  to  go  over  to  his  own  ^    leeo. 

right  heirs.    Some  stress  was  laid  upon  the  cir-  '^""^"^ ' 

camstance  that  the  estate  was  expressly  devised  others  t. 
to  William  for  his  life.     But  that  circumstance  has  Zll^^ll  '"^'^ 
been  disregarded  in  similar  cases,  even  where  the 
strong  negative  words  only  and  no  longer  have  been 
superadded.    But  it  is  material  in  this  view,  that 
it  shows^  by  opposition,  that  he  did  not  intend 
the  children  to  take  life  estates  only.  "  To  William 
^'  for  life,  and  after  his  decease  to  his  children.** 
Had  he  intended  them  also  to  take  for  life  only,  he 
would,  of  course,  have  said  so.    Lord  Mansfield 
often  truly  observed,  that  when  a  man  gives  a 
house  to  one,  he  always  means  to  give  the  entire 
interest  in  it,  the  same  as  if  he  had  given  him  a 
horse.     To  effect  this  intention  the  Courts  have 
goue  great  lengths,  to  supply  by  other  words  and 
implications,   the  want  of  express  words  of  in- 
beritance.     This  is  the  only  case  in  which  express 
ivords  of  inheritance  have  been  cut  down  to  lifb 
otates  only,  and  this  in  order  to  effectuate  a  sup- 
posed intention,  which  in  itself  is  absurd,  and  evi- 
dence of  which  is  wanting  on  the  face  of  the  will. 
It  is  said,  the  provision  and  devise,  if  one  child, 
to  that  one,  includes  the  other  case,  viz.  of  there 
being  more  than  one,  in  which  case  they  were  all  to 
take.    Granted.    But  still  it  remains  to  show,  that, 
because  the  children  were  to  take,  they  were  to 
take  life  estates  only.    "  If  but  one  child,  the  whole 
"  to  that  one  child,"  i.  e.  the  whole  estate,  and 
also  the  testator*s  interest  in  it.    This  is  what  the 
testator  meant,  although  his  meaning  cannot  in  this 
way  be  eflectuated.    The  gift  over,  **  for  want  of 
'*  such  issue/'  afforded  irresistible  evidence  of  the 


WRI0HT  AVO 
OTUlRg. 


30  CASES  IN  THE  HOUSE  OF  T:ORDS 

18S0.      intention  that  the  estate  should  not  go  over  until 

^^ — ^^ '  a  general  failure  of  William's  issue.    The  force  of 

oTHBBs^.  those  words  was  taken  away  by  considering  them 
to  apply  only  to  children.  The  will,  as  it  stands 
by  force  of  the  decision  in  the  Court  below,  is 
certainly  a  very  different  disposition  from  that 
which  the  testator  intended  to  make. 

The  will  made  by  the  judgment  in  the  Court 
below  is  to  William  for  life :  remainder  to  his  sons 
and  daughters  as  he  shall  appoint,  but  not  giving 
them  more  than  life  estates:  in  defeult  of  appoint* 
ment,  to  his  sons  and  daughters  share  and  share 
alike /or  their  lives;  and  if  there  shall  only  be  one 
child  bom,  the  whole  to  that  one  for  life;  and 
after  the  death  of  each  child,  his  or  her  share 
over. 

It  was  only  by  this  construction  that  it  was  pos- 
sible to  weaken  the  force  of  the  words  ^^  for  want 
•*  of  such  issue.**  Lord  Northington  has  observed, 
that  "  for  want  of  such  issue/*  means  for  default 
of  such  issue.  There  is  something,  he  adds,  of  pecu- 
liar force  in  this  expression,  and  the  law  supposes 
the  inheritance  already  attached  in  the  first  taker, 
but  liable  to  be  defeated  by  a  subsequent  event, 
hisdjdng  without  issue.*  So  Mr.  Justice  Lawrence 
saidj  in  f  Pierson  v.  Vickers,  that  these  words  are 
always  construed  to  mean  an  indefinite  failure  of 
issue,  unless  restrained  by  other  words.  In  this 
case  there  are  no  such  words,  nor  any  authority  in 
the  books  for  the  construction  which  has  been  put 
upon  the  words  actually  used  by  the  testator. 

It  is  immaterial  whether  the  words  were  heirs 
of  the  body  or  children,  in  either  case  the  intention 

*  T.  R.  227,  note.  t  5  East.  552. 


ON  APPEALS  AND  WRITS  OF  ERROR.  SI 

t 

would  be  equally  apparent  to  pass  the  inheritance.      isso. 
A  tenancy  in  common  is  incompatible  with  an  j^^^J^ 
estate  tail  in  the  parent,  but  that  does  not  prove  otbbm  v. 
that  the  testator  intended  the  children  to  take  for  ^hbriL^^ 
life  only. 

The  following  rules  may  be  safely  laid  down : 

I.  That  a  devise  may,  in  favour  of  the  inten- 
tion^  include  all  a  man's  possible  issue,  although 
in  terms  only  a  particular  class  is  included. 
'  IL  That  if  words  are  used  which  denote  an 
intention  to  give  the  estate  to  the  children  by 
pojriiase^  they  shall  take  in  that  character^  where 
they  can  take  by  force  of  the  will,  such  an  estate 
as  will  include  all  the  issue,  so  that  the  estate  may 
not  go  over  before  a  total  failure  of  issue. 

III.  That  although  such  an  intention  is  ap- 
parent, yet  where  the  general  intention,  viz.  to 
include  all  the  issue,  can  only  be  effectuated  by 
vesting  an  estate  tail  in  the  parent,  he  shall  take 
that  quantity  of  interest  in  opposition  to  the 
words  of  the  will.  The  particular  intent  of  the 
testator  shall  be  sacrificed  in  favour  of  his  general 
intent. 

The  leading  authority  on  the  first  rule  is  Ro- 
binson V.  Robinson.*  There  the  testator  devised 
his  estate  to  Lancelot  Hicks,  for  and  during  the 
term  of  his  natural  life  and  no  longer^  provided 
that  he  altered  his  name  to  Robinson,  and  lived 
at  his  house  of  Boclyne.  And  after  his  decease  to 
such  son  as  he  shall  have  lawfully  to  be  begotten, 
taking  the  name  of  Robinson ;  and  for  default  of 
such  issue  then,  I  bequeath  the  same  to  my  cousin, 
Wm.  R.  and  his  heirs  for  ever.    The  judges  certi* 

*  1  Burr.  38,  and  2  Vcs.  225. 
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i8to.      fied  that  Lancelot  must  by  necessary  implication  to 
^""^^^^'^^^  effectuate  the  manifest  general  intent  of  the  tes- 

JiSSON  AND  •/  ^ 

OTHERS  V.  tator,  be  construed  to  take  an  estate  in  tail  male, 
oTHBts/*'^  he  and  the  heirs  of  his  body  taking  the  name  of 
Robinson,  notwithstanding  the  express  estate  de- 
vised to  him  for  his  life  and  no  longer.*  This 
cause  was  decided  the  same  way  in  the  Court  of 
Chancery;  and  afterwards,  upon  great  con- 
sideration, was  affirmed  in  the  House  of  Lords.f 
It  was  the  leading  authority  upon  which  Lord 
Kenyon  decided  many  similar  cases,  all  of  which 
will  be  over-ruled,  if  the  children  in  this  case 
shall  be  held  to  take  for  life  only. 

The  power  in  this  case  is  in  favour  of  the  Plain- 
tiff in  Error ;  but  we  may  strike  out  the  power, 
without  weakening  the  effect  of  the  other  words, 
upon  the  authority  of  Scale  v.  Barter.  X 

In  Robinson  v.  Robinson^  the  limitation,  after 
Lancelot  Hicks'  decease,  was  to  such  son  as  he 
«hall  have  lawftiUy  to  be  begotten,  taking  the 
name ;  and  for  de&ult  of  such  issue  over. 

Will  any  lawyer  attempt  to  distinguish  the 
cases,  with  a  view  to  show  that  Mr.  Robinson  in- 
tended to  include  all  Mr.  Hicks'  issue,  and  that 
Mr.  Pershouse  did  not  intend  to  include  all  Mr. 
Wright's  issue. 

The  case  of  Robinson  v.  Robinson  is  a  decisive 
authority  also  in  favour  of  the  general  construc- 
tion of  the  words  "  for  want  of  suck  issue." 
According  to  the  decision  of  this  case  in  the 
Court  below,  the  will    in   Robinson  v.  Robinson 

*  And  (it  should  be  added,  to  complete  the  proof  of  the  pro- 
pontion,)  the  express  devise  to  his  son. 
t  3  B.  P.  C.  180.  ):  2  Bos.  and  PuU*  i85. 
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should  haye  bisen  construed  as  giving  an  estate  fbr      lasa 
life  in  Lancelot,  with  remainder  to  his  first  son  ^^— *>^^^^ 
for  life,  with  remainder  oven    There  no  words  others^w^ 
like  heirs  of  the  body  intruded  themselves.    It  was^"®"^^" 
not  necessary  to  take  away  the  force  of  any  words, 
but  merely  to  put  a  plain  construction  on  the  words 
which  the  testator  had  actually  used;  and  they 
were  simply  to  Lancelot  for  life,  then  to  such  son 
as  he  should  have,  and  for  default  over. 

In  the  case  of  Pierson  v.  Vickers,*  which  was 
decided  by  Lord  EllenborougK  C.  J.  Lawrence. 
J.  Grasef  J.  and  Le  Blanc,  J.  the  limitations 
were  to  the  testator*s  daughter,   Ann,   and  to 
the  heirs  of  her  body  lawfully  to  be  begotten, 
whether  sons  or  daughters,   as  tenants  in  com* 
mon,  and  not  as  joint  tenants ;  and  in  default 
of  such  issue,  to  his  sisters  for  their  joint  lives ; 
remainder  to  a  trustee  to  preserve  contingent  re- 
mainders :  and  after  the  decease  of  either  of  them, 
to  all  and  every  the  child  and  children  of,  &c.  whe* 
ther  sons  or  daughters,  and  their  heirs  and  assigns 
for  ever,  as  tenants  in  conmion,  and  not  as  joint 
tenants :  it  was  held  that  Ann  took  an  estate  tail, 
notwithstanding  the  argument,  that  the  testator 
had  explained  heirs  of  the  body  to  mean  children, 
viz.  sons  and  daughters.     How,  said  Lord  EUeiu 
borough,  do  you  get  rid  of  the  words,  ^^  in  default 
<^  of  such  issue?"    Such,  it  was  insisted,  had  re- 
ference to  sons  and  daughters.     The  testator,  it 
was  said,  ^eant  the  estate  to  go  over,  if  Ann  left 
no  sons  or  daughters  living  at  her  death.    But 

*  5  E«n.  548. 
VOL.  n.  D 
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isio.  Mr.  Justice  Lawrence  asked,  what  is  there  in  the 
'^—"^^'""^  will  to  confine  the  words,  **  in  default  of  issue,** 
oTBBEs  V.  to  issue  living  at  the  time  of  Ann*s  death  ?  Be- 
cause, (it  was  answered,)  a  fee  was  before  given  to 
the  children;*  but  the  learned  Judge  added,  ^^  these 
*'  words  are  always  construed  to  mean  an  inde- 
^  finite  failure  of  issue,  unless  restrained  by  other 
"  words."  This  is  a  decisive  authority.  Where  is 
the  distinction  between  the  cases?  The  devise  here, 
it  may  be  said,  is  expressly  to  W.  for  life ;  whereas, 
the  other  devise,  is  in  one  sentence  to  Ann  and 
the  heirs  of  her  body.  But  we  have  seen,  that 
an  express  devise  to  a  man  for  his  life  and  no 
longer,  is  in  these  cases  immaterial.  It  is  imma- 
terial. Lord  Thurlow  observes,  in  Jones  v.  Morgan^ 
that  the  testator  meant  the  first  estate  to  be 
an  estate  for  life.  ^^  I  take  it  that  in  all  cases  the 
*^  testator  does  mean  so.  I  rest  it  upon  what  he 
^^  meant  afterwards.  If  he  meant  that  every  other 
^^  person,  who  should  be  his  heir,  should  take,  he 
'^  then  meant  what  the  law  could  not  sufier  him  to 
*^  give,  pr  the  heir  to  take  as  a  purchaser.  All 
*^  possible  heirs  must  take  as  heirs."  If  then  we 
discard  as  utterly  unwarranted  by  law  this  distinc- 
tion, the  next  difference  is,  that  the  testator,  in 
the  supposed  explanation  of  what  he  means  by 
**  heirs  of  the  body,"  in  the  one  case  speaks  of 
children,  in  the  other  of  sons  or  daughters.  Children 
is  a  stronger  expression  in  favour  of  an  estate  tail 
than  sons  or  daughters.  Sons  or  daughters,  it 
may  be  said,  mean  males  or  females.    No  doubt 

*  Not  fio  expressly  to  the  children  of  the  daughter. 
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ihey  do ;  but  ccNMidered,  as  the  words  in  our      iseo. 
have  been  id  the  judgment  below,  they  mean 


flMles  or  females  n^  are  "  sons  and  daughters^*'  not  oVhbrb  V."^ 
males  and  females  who  are  grandsons  and  grand-  ^^^^^^^ 
daughters.  Besides^  in  Pierson  v.  Fickers,  the  tes- 
tator had  expressly  in  a  subsequent  part  of  the  will 
laid,  that,  when  squeaking  of  sons  or  daughters,  he 
meant  children^  and  children  only.  For  in  the  de* 
Tiae  ever  to  the  chUdrcn  of  his  sisters  in  fee,  (who 
tookrtrict^  by  purchase,)  he  says,  ^'  to  their  chil- 
^  dient  whether  sons  or  daughters.**  Did  this  mean 
wftedier  grandsons  or  grand-daughters  ?  If  not, 
how  waa  that  meaning  collected  in  the  prior  part 
of  the  willy  except  from  the  very  words  which  are 
found  in  the  present  case,  and  lead  to  the  same 
oonsCniction.  But  in  our  case,  it  may  be  urged, 
that  the  testator  says  ^'  if  only  one  child,"  &c. 
The  same  thing  is  implied  in  Pierson  y.  Vickersj 
fixr  it  18  quite  clear  that  if  there  had  been  only  one 
child,  he  was  as  competent  to  take  as  an  only 
duld  in  our  case  would  be.  In  both  of  the  cases 
there  was  a  manifest  intent  to  include  all  the  issue. 
In  the  case  of  Pierson  v.  Vickers,  that  intent  was 
efiectnated  in  the  face  of  obstacles  which  do  not 
oocnr  in  this  case.  It  is  impossible  that  the  de- 
cisions in  the  two  cases  can  stand  together. 

The  case  of  Doe  and  Burnsall  *  was  relied  upon 
as  supporting  the  judgment  in  the  Court  below,  but 
diere  the  children  took  the  fee  ;  the  words  being 
hrge  enough  for  ]that  purpose ;  and  therefore  that 
case,  like  many  others,  must  be  classed  under  the 
second  rule  above  noticed,  and  cannot  govern  a  case 

*  6  Term  Rep.  30. 
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1890.      in  which,  if  the  children  do  take  by  purchase,  the 
^""^^^^       '  consequence  may  be,  that  neither  they  nor  their 

JMftON  AND       .  . 

OTHERS  V.     issue  may  ever  derive  any  benefit  whatever  from 
the  devise. 

The  only  cases  which  were  relied  upon  in 
favour  of  the  words  "  for  want  of  such  issue/' 
being  construed  *^  and  after  the  deaths  of 
**  the  children,"  were  Hay  v.  Lord  Coventtyt^ 
andDenn  v.  Page.f  But  those  cases  differ^ 
toto  caloj  from  the  present.  There,  after  a  re- 
gular provision  for  sons  in  tail,  a  limitation 
was  added  to  daughters  without  words  of  in- 
heritance ;  and  for  want  of  such  issue  over.  That 
is  not  an  improbable  disposition,  and  cannot  be 
compared  with  this  case.  Upon  the  judgment  in 
Denn  v.  PagCj  Lord  Kent/on  has  made  the  fol- 
lowing observations:;}: — "  The  case  of  Denn  d. 
**  Briddon  v.  PagCj  has  been  relied  on  by  the  Plain- 
*•  tiffs  in  Error,  where  Lord  Mansfield  intimated 
an  opinion  that  there  was  a  blunder  in  the  will.  I 
find  myself  pressed  by  whatever  fell  from  so  great 
^^  a  judge,  audit  is  always  with  doubt  and  distrust 
**  of  my  own  mind  that  I  differ  from  him  in  opi- 
^^  nion ;  but  I  am  not  prepared  to  say  that  there 
^  was  any  blunder  in  that  will.  There  the  devisor 
**  gave  to  S.  Nash,  the  son  of  T.  and  M.  Nash,  for 
^*  life,  remainder  to  trustees  to  preserve  contingent 
*^  remainders,  remainder  to  the  first  and  other  sons 
*^  of  S.  Nash,  and  the  heirs  male  of  his  and  their 
**  bodies ;  then  having  provided  for  the  male  heirs 
**  (who  are  generally  the  favourites  in  cases  of  land- 

*  3  Term  Rep.  83.    +  And  the  note. 
i  In  Dacre  v.  Dacre,  8  T.  R.  1 16. 
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^^  ed property), it  is  not  improbable  that  it  shouldoc-      laso. 


€€ 


cur  to  the  testator  to  provide  for  the  present  gene- 
*^  ration,  and  therefore  he  devised  to  all  and  every  others  v. 
«  the  daughters  of  the  body  of  T.  Nash,  by  his^«'®"^^" 
^  then  wife,  and  for  default  of  such  issue,  to  the 
*•  right  heirs  of  T.  Nash  for  ever.  Now,  when  there 
'^  is  nothing  in  the  will  to  lead  to  such  a  supposition, 
**  why  should  it  be  supposed  that  that  was  a  blunder 
**  which  brought  forward  the  daughters  of  sons  in 
**  preference  to  the  issue  of  the  sisters.    I  have 
^  known  many  cautious  testators  make  limitations 
^10  their  wills  like  that.**     In  the  above  case 
clearly  all  the  children  took  by  purchase;  the 
.sons  express  estates  of  inheritance,  the  daughters 
estates  of  freehold  only.    It  was  not  a  gift  to  chil- 
iren  generally,  but  to  daughters,  a  particular  class 
of  issue.  And  the  words^  **  for  want  of  such  issue,** 
were  satisfied  by  the  previous  estates  of  inherit* 
ance  in  the  sons,  and  the  life  estates  in  the  daugh- 
ters.    It  never  occurred  to  any  judge  that  that 
case  clashed  with  Robinson  v.  Robinson j  or  Pierson 
V.  Vickerst  which  are  clear  and  decisive  autho- 
rities, that  in  a  case  like  this,  the  words,  ^^  for  want 
*'  of  such  issue,*'  mean  a  general  failure  of  issue. 

This  is  the  first  case  in  the  books  in  which  the 
force  and  operation  of  the  words  '^  heirs  of  the 
"  body**  have  been  so  frittered  away ;  but  even  if 
it  be  conceded,  that  the  testator  has  explained 
the  words  heirs  of  the  body  to  mean  children^  yet 
it  would  equally  follow,  that  all  the  posterity  of 
William  were  intended  to  take. 

In  Wildes  case  *  there  was  a  devise  to  A.  for  life. 


*  6  ftep.  16,  Mb.  397. 
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1890.      remainder  to  B.  and  the  heirs  of  his  body,  remain- 
^^■^'"^^'"^^  der  to  Rowland  Wilde  and  his  wife,  and  after  their 
OTHERS  V.     decease  to  their  children,  Rowland  and  his  wife 
oTHBtl  ^^^  ^^^^  hewing  a  son  and  a  daughter j  it  was  ruled  that 
**  they  took  joint  estates  for  their  lives :  but  if  A. 
^^  devise  to  B.  and  his  children  or  issues,  and  he 
^  hath  not  issue  at  the  time  of  the  devise,  the  same 
**  is  an  estate  tail/*    According  to  Moor  is  re- 
port, Popham^  and  Gawdy^  held  that  Wylde  took 
an  estate  tail,  notwithstanding  that  he  had  children 
living  at  the  time  of  the  devise,  though  Fenner  and 
Clench  thought  it  was  only  an  estate  for  life,  all 
agreed  that  it  was  an  estate  tail  if  no  children.  In 
the  present  case  William  had  no  children  at  the 
time  of  the  devise  or  at  the  death  of  the  testator. 

So  a  devise  '^  to  William  for  the  term  of  his  life 
^'  (as  in  the  present  case),  and  after  his  decease  to 
^*  the  men  children  of  his  body ;  and  if  William 
**  die  without  man  child  of  his  body,**  then  over 
was  held  to  be  an  estate  tail  in  IVilliam.^  There 
are  other  authorities  to  the  same  effect. 

The  case  of  Hodges  and  Middleton^f  bears 
closely  upon  this,  if  the  words,  heirs  of  the  body, 
are  to  be  read  as  children.  There  the  devise 
was  of  real  estate  to  A.  and  at  her  death  to  her 
children,  and  in  case  of  failure  of  children,  over. 
A.  had  issue  living  at  the  death  of  the  testatrix, 
and  at  the  date  of  the  will.  The  court  inclined  to 
think  that  A.  took  in  tail,  but  if  she  took  only  for 
life,  thev  held  that  the  children  would  take  in  tail. 
It  is  a  powerful  authority  against  the  decision  in 
the  present  case. 
So  in  Scale  v.  Barter,t  where  the  devise  was 

♦  1  And.  43.         t  Doug.  431.         J  2  B.  and  P.  485. 


ON  APPEALS  AND  WRITS  OF  ERROR.  99 

to    the   testator^s   son   John   and    his   children,      luo. 
lawfully  to  be  begotten,  with  power  for  him  to  ^^*'— ^v*"^ 

JBSSOIf  AVD 

settle  the  same  on  them  j*and  for  default  of  such  othess  v. 
issne,  over.    John  had  no  issue  at  the  date  of  the  othkm-^"'' 
will^  and  it  was  held  that  he  took  an  estate  tail. 

No  answer  was  attempted  to  be  given  to  these 
authorities,  which  directly  prove  that  William 
Wright  became  entitled  to  an  estate  tail  under 
Fer^ouse's  will. 

Ith  not  necessary  to  demonstrate  that  the  inten- 
tion cannot  be  effectuated  under  the  second  rule. 
It  is  dear,  that,  if  the  children  are  to  take  by  pur- 
chase, they  cannot  take  all  the  interest  which  the 
testator  intended.  The  very  decision  in  their 
&vour  gives  them  merely  life  estates  as  tenants  in 
common,  which  in  event  might  not  give  to  them 
any  beneficial  interest.  In  all  the  cases  which  it  is 
possible  to  cite  from  the  books,  where  the  heirs  have 
been  held  to  take  by  purchase,  the  words  of  the 
will  were  sufficient  to  give  them  an  estate,  which 
would  include  all  the  issue  for  whom  the  testator 
intended  to  provide.  There  are  several  cases;^  ac- 
cordingly, in  which,  although  the  children  taking 
by  purchase,  would  take  an  estate  tail ;  yet  that 
construction  was  not  adopted,  because  cross  re- 
mainders could  not  be  raised  between  them.* 

The  consequence  of  the  exclusion  of  the 
case  from  the  second  rule,  is,  that  it  falls  within 
the  third.  Certainly  the  intention  that  the  chil- 
dren' should  take  as  tenants  in  common  is  incom- 
patible with  an  estate  tail  in  the  parent ;  but  it 
has  long  been  the  settled  law  of  the  land,  that 
that  circumstance  shall  give  way  to  the  general 

*  As  to  implication  of  cross-remainders,  see  post,  p.  47,  note* 
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isflo.      intention  to  include  all  the  issue.  King  v.  Burch^ 
^""^■^'^^^^  ally*  Doe  V.  ApplitiA  Doe  v.  Smith  A  Doe  v.  Coor 

lEBtON  AND  rr  .    -»  » 

OTHERS  If.  per,  J  and  Pearson  v.  J^'c/ferj,||  have  decided  this 
Jthsr"  ^"  point  beyond  the  reach  of  controversy.  It  will 
be  conceded,  that  all  William's  possible  issue 
can  only  take  through  him.  He  therefore,  to 
effectuate  the  testator's  manifest  general  intent, 
must  be  held  to  take  an  estate  tail. 

For  the  Defendants  in  Error — fV.  E.  Taunton 
^nd  a  Puller. 

The  ejectment  was  brought  on  behalf  of  the 
children ;  and  an  attempt  was  made  to  argue 
the  case,  on  the  ground  that  cross  remainders 
were  to  be  implied  among  the  children.  But 
fis  the  heirs  were  made  parties  to  the  action  in 
a  distinct  count,  the  Court  refused  to  hear  that 
argument ;  and  the  judgment  was  entered  up  on 
the  count  for  the  heirs,  which  might  be  applied  in 
£ivour  of  the  children,  If  cross  remainders  can 
be  implied,  the  entry  of  the  judgment  is  wrong. 
But  this  does  not  a^ect  the  substance  of  the  case. 
The  prppositign  to  be  maintained  is,  that  William 
took  only  an  estate  for  life,  with  remaiqder  for 
life  to  the  children.  On  the  other  side  they  con- 
tend that  the  testator  had  two  intentions,  and  that 
one  is  paramount ;  yiz,  that  the  estate  shall  not  go 
to  the  ultimate  remainder  man,  until  after  an  indefi* 
nite  failure  of  issue.  There  is  no  such  paramount 
intent.  The  testator  designate9  the  class  of  per- 
sons among  whom  the  power  is  to  be  exercised, 
^nd  gives  the  estate  over,  on  failure  of  the  ob* 

*  Ambl.  S79,  4  T.  Rep.  296.        f  *  T.  Rep.  8S. 

J  7  T.  Rep.  531.  §  1  East.  229.  ||  5  East.  548. 
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Jects  of  the  power^  if  they  should  not  be  living      isto. 
at  the  death  of  the  tenant  for  life.    That  the  words  ^"^v^*-^ 
**  heirs,  or  heirs  of  the  body;''  have  not  always  their  othbm  v. 
strict  technical  meaning  in  so  extensive  a  sense  ^^w.^^^ 
MB  the  Flaintiffi  in  Error  contend,  it  is  sufficient  to 
quote  Archer's  case.*    That  case  is  not  indeed 
applicaUe  in  terms,  which  can  rarely  happen  in 
the  case  of  a  will.    But  it  may  be  cited  to  prove 
that  there  is  no  such  essential  virtue  in  the  word 
har,  that  it  must  carry  the  estate  to  all  generations. 
fFiUker  v.  Snow,f  Lisle  v.  Grai/4  ff^i*^  v-  ColUns,§ 
Lsmt  V.  DavieSy  \\  Doe  v.  Laming,*^  and  Goodtitle 
▼.  Herrifig,  ff  may  be  adduced  in  proof  of  the 
same  proposition. 

In  Lowe  v.  Davies,  the  devise  was  to  B.  and  his 
heirs,  lawfully  to  be  begotten,  that  is  to  say,  to  his 
first,  &c  sons  successively  to  be  begotten  of  the 
body  of  the  said  B. ;  and  the  heirs  of  the  body  of 
such  first,  &c.  sons  successively,  &c.  remainder 
over.  That  was  held  an  estate  for  life|  in  B.  not- 
withstanding the .  subsequent  limitation,  to  the 
heirs  of  the  body  of,  &c.  In  the  cases  before 
cited,  the  words  heirs  of  the  body,  or  words  equi- 
valent, were  contained  in  the  instrument  creating 
the  limitations.  Yet  persons  designated  by  those 
words  were  held  to  take  by  purchase.  These  words 
therefore  may  give  less  than  the  inheritance.  In 
Goodtitle  v.  Herrings  Lord  Kenyon,  speaking  of 

«  1  Co.66.  t  Palm.S59. 

X  8  Ler.  225.    Raym.  278.  %  Com.  Rep.  289. 

I  2  Lord  Raym.  1561. 

••  2  Burr.  1100.    1  Black  Rep.  265.  et  vide  3  Durnf.  tod 
East's  Rep.  a  noto  on  this  case. 
ttlEast.264. 
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1890.      the  technical  force  of  those  words^   in  deliver- 
^""■*'^^^*^  ing  ludffment*  says,  "  it  never  has  been  decided 

JlSiOV  AND  O    tf        o  '         •     » 

OTBBM  V.  ^^  that  those  words  might  not  be  otherwise  ex- 
OTHMf^/"  "  plained  in  a  will  by  the  testator  himself.  They 
^^  were  so  explained  in  Lowe  v.  Dcmes : ""  and 
afterwards  he  adds,  /^  In  former  times  indeed, 
*^  greater  strictness  was  attributed  to  the  meaning 
**  of  the  words,  *  heirs  of  the  body.* "  Here  those 
words,  as.  they  are  explained  by  the  testator,  are 
descriptive  of  the  class  of  persons  among  whom 
the  power  was  to  be  exercised  j  and  it  is  the  mani- 
fest intent  of  the  testator,  that  if  no  such  objects 
should  be  liying  at  the  decease  of  the  tenant  £x 
life,  the  estate  should  go  to  the  remainder-man. 

The  words  of  the  will  are  to  be  weighed  and 
considered,  and  also  the  fact  that  William  was  a 
natural  son  of  the  sister  of  the  devisor.  If  the 
will  had  ended  at  the  words  "  heirs  of  the  body,*' 
where  it  occurs  in  the  limitation  over,  for  want 
of  appointment,  William,  though  the  previous 
estate  is  to  him  expressly  for  life,  would  un- 
doubtedly have  taken  an  estate  tail.  As  to 
the  argument  founded  on  Scale  v.  Barter,*  if 
it  is  supposed  to  show  that  such  a  power  of  ap- 
pointment is  sufficient  to  give  an  estate  tail,  no 
such  thing  was  decided  in  Seale  v.  Barter:  nor  do 
we  argue  that  such  power  of  appointment  cannot 
possibly  subsist  with  an  estate  tail,  or  that  it  is  in- 
consistent with  its  nature.  The  limitations  in 
Seale  v.  Barter  are  very  different  from  the  limi- 
tations in  this  case.  In  Seale  v.  Barter  the  question 
arose  upon  the  codicil,  which  the  Court  held  ought 
to  be  construed  \rithout  reference  to,  or  not  to  be 

*  2  B.  and  P.  ^5. 
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controBed  by,  the  will   By  the  codicil  the  estates      isso. 
were  devised  to  J.  S.  and  his  children,  lawfully  ^^— v---^ 
to  be  b^otten,  with  power  for  J.  S.  to  settle  theixHw/?.^ 
same  on  such  of  them  as  he  should  think  proper ;  ^^i<»bt  avo 

*        *  OTBSRS* 

and  for  default  of  such  issue,  to,  &c.  Such  a 
devise^  without  doubt,  gave  an  estate  tail  to  the 
son,  no  difld  of  J.  S.  being  in  existence  at  the 
date  of  the  will,  or  the  death  of  the  testator :  and 
tibe  Court  properly  held,  that  the  power  given  to 
ddfiit  or  abridge  the  estate  tail  by  appointment, 
did  not  of  itself  destroy  that  estate. 

Id  duB  case  there  is  no  paramount  intention  that 
the  estate  shonld  not  go  over,  but  upon  indefinite 
fidlare  of  issue.  The  words  ^  heirs  of  the  body** 
most  receive  a  limited  construction.  The  testator 
himself  translates  the  words,  and  shows  what  per- 
sons he  means  by  ^^  heirs  of  the  body.**  In  the  first 
instance,  clearly  he  must  mean  the  children.  If 
so,  can  he  in  the  subsequent  use  of  the  same  words 
mean  something  different  ?  To  make  the  will  con- 
ast  with  the  construction  attempted  by  the  Plain- 
tifi  in  Error,  a  multitude  of  words  must  be  struck 
out  of  the  instrument,  '*  Share  and  share  alike^  as 
^  tenants  in  common ;  and  if  but  one  child^  the 
^  whok  to  such  only  child!"  All  these  words  must 
be  expunged.  According  to  their  construction, 
the  former  danse  of  these  words  is  inconsistent, 
and  the  latter  superfluous. 

The  words,  **  in  default  of  such  issue/'  must  refer 
to  the  issue  contemplated,  as  objects  of  the  power 
of  appointment,  not  issue  indefinitely.  Between  a 
devise  over  to  r^ht  heirs,  and  to  a  stranger,  there 
is  a  material  distinction.  In  the  former  case  the 
party  dies  virtually  intestate :  for  the  devise  is  in 
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1620.      operative ;  the  heir  takes  by  descent    But  where 
•ImT^"^  the  devise  is  to  A.  B.  and  then  over  to  a  stranger, 
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OTHERS  V.  he  can  only  take  in  the  event  specially  provided 
othbm/*^  hy  the  testator.  An  heir  at  law  is  not  to  be  disin- 
herited, but  by  express  words  or  necessary  im- 
plication. A  special  object  of  bounty  must  bring 
himself  within  the  intent  of  the  testator.  Here  the 
plain  intent  is,  that  if  there  should  be  no  children 
of  William,  the  estate  should  go  over  to  the  sister. 
**  Heirs  of  the  body"  cannot  here  consistently  mean 
all  generations  of  issue,  as  in  case  of  an  estate  tail. 
The  donee  of  the  power  could  not  have  appointed 
so  as  to  give  indefinitely  to  his  issue. for  ever. 
William,  (for  instance,)  could  not  have  appointed  to 
his  eldest  son,  grandson,  great  grandson.  &c.  The 
clear  intent  was,  that  he  should  limit  to  the  chil- 
dren living  at  or  before  his  death.  Could  he  pass 
by  the  existing  generation,  and  appoint  to  a  future 
descendant,  however  remote  ?  That  is  forbidden 
.   by  the  law  against  perpetuities. 

The  provision  in  default  of  appointment  for 
the  special  event,  if  there  should  be  but  one  childy 
that  he  should  take  the  estate,  manifests  the  intent 
of  the  donor,  that  the  power  should  be  exercised 
among  children.  There  is  but  one  case  adverse  to 
this  construction,  Doe  v.  Goldsmiths  It  is  an 
extraordinary  argument  to  say  that  case  is  free 
from  prejudice,  because  former  cases  were  not 
there  cited.  That  is  rather  a  ground  to  impeach 
the  authority  of  that  case.  If  there  is  plain  de- 
marcation of  the  objects  to  which  the  words 
heirs  of  the  body  are  applied,  the  power  of  appoint- 
ment eannot  be  extended  beyond  them.     The 
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limitation  over,  is  not  in  default  of  the  issue  of    isso. 
William,  or  generally,  but  in  default  of  mch  issue,  ^      v^-^ 

.  "  •'  ,  JBStOV  AMD 

L  e.  the  particular  objects  of  the  appointment       othirs  v. 

^  Heirs  of  the  body,**  in  the  clause  conferring  owiui!^'* 
the- power,  and  the  limitation  in  default  of  appoint- 
ment, means  such  heirs  within  a  limited  time,  the 
life  of  William,  the  donee  of  the  power.    In  default 
ot^such  issuCj  can  only  mean  such  specific  issue  as 
before  designated.    There  is,  therefore,  a  total 
ibinioe' of  the  supposed  paramount  intention  to 
gife  the  estate  over,  only  upon  indefinite  failure 
of  ORie. "'  If  so,  the  secondary,  as  it  is  called,  being 
in  fiurt  the  only  intent,  must  prevail. 

There  are  no  words  of  limitation  superadded^ 
and -consequently  the  children  must  take  for  life^ 
according  to  the  doctrine  established  in  Hay  v. 
Earl  ^Coventry.*  There  the  limitation  was  to 
F.  C.  for  life,  remainder  to  her  first  and  other  sons 
in  tail  male  ;  and  in  default  of  such  issue,  to  the 
nse  of  all  and  every  the  daughters  of  F.  C.  as 
tenants  in  common;  and  in  default  of  such  issue 
to  his  right  heirs.  That  it  is  to  **  children*"  in  one 
case,  and  daughters  in  the  other,  makes  no  differ- 
ence in  principle  ;  and  the  limitation,  over,  is  in 
the  same  words.  The  argument  in  that  case^  was 
not  that  it  was  to  be  presumed  the  testator  did 
not  mean  to  give  an  estate  tail  to  the  daughters, 
because  he  had  expressly  given  one  to  the  sons ; 
but  on  the  contrary,  that  the  gift  to  the  sons  fur- 
nished a  presumption  of  a  similar  intention  as  to 
the  daughters,  as  appears  by  the  judgment  of 
Lord  Kenyon,  in  which,  upon  this  point  he  says, 
*'  I  cannot  find  any  words  in  the  will  to  warrant 
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i8fo.      ^  such  a  construction.    If  indeed^  the  word  such 

''— ^v-— ^  *'  had  not  been  introduced  in  this  clause,  we 

oTUBRs  9.     ^^  might,  perhaps,  have  said,  that  as  issue  is  genus 

0THEKf[  ^"  "  generalissifnufn,  it  should  include  all  the  progeny. 

**  But  here  the  word  such  is  relative,  and  restrains 

^  the  words  which  accompany  it** 

In  fFhite  v.  ColUns^^  the  first  limitation  was  to  F« 
for  life,  and  after  his  death  to  the  heir  male  of  his 
body  for  life ;  and  the  limitation  over  was  fi>r  de- 
&ult  of  such  heir  male.  It  was  held  to  mean  such  as 
before  mentioned,  that  is,  an  heir  male  who  was  to 
take  for  life.  In  the  present  case,  for  want  of 
words  of  inheritance,  it  is,  by  construction  of  law, 
an  estate  for  life  in  the  children.  That  circum- 
stance does  not,  in  principle,  make  it  different 
from  the  case  of  White  v.  Collins^  where  the  estate 
is  given  to  the  heir  expressly  for  life.  These  are 
cases  directly  applicable,  as  authorities  to  the 
words  of  this  will. 

In  the  cases  cited  on  behalf  of  the  Plaintiff  in 
Error,  there  was  a  paramount  intent  sufficient  to 
over-rule  the  secondary  intent  Robinson  v.  Ro^ 
hinson  is  the  strongest  of  that  class  of  cases,  having 
words  clearly  indicating  the  intent,  that  the  re- 
mainder should  not  take  effect,  but  upon  fitilure  of 
all  the  issue  of  the  particular  tenant.  The  word 
used  in  the  devise  in  that  case,  was  son  in  the  sin- 
gular number.  It  was  argued  that  the  word  was 
intended  as  nomen  collectivum^  meaning  all  the 
heirs  for  ever,  and  that  the  limitation  over  was  to  be 
construed  and  guided  by  that  intent.  In  the  cer- 
tificate that  argument  was  adopted :  and  it  is  to 
be  noticed  that  in  Robinson  v.  Robinson^  thie  tes- 

•  Coinyns.  Rep.  289. 
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tator  at  the  end  gave  to  L.  H.  the  perpetuity  of     imo. 
certain  presentations  in  the  same  manner  as  he  had  ^ — v-— ' 
given  his  estates.  '^^ZT 

In  fTharton  v.  Gresham.^  there  was  an  express  ^»»o«t  avd 
limitation  m  tail. 

As  to  the  dictum  quoted  from  Jones  v.  Morgatij 
there  is  no  doubt  that  to  enable  all  the  heirs  to 
take  by  descent^  the  ancestor  must  have  an  estate 
of  descendible  quality.  That  principle  is  not 
Aeaied ;  but  the  words  of  the  will  in  that  case 
were  different  from  the  words  in  this. 

InBennet  v.  Lord  Tankeroille^i  the  limitation 
orer  was  in  case  of  dying  without  issue  of  the  bodjfy 
referring  to  the  words  heirs  of  the  body,  which  had 
been  used  before.  The  intent  that  all  the  issue 
diould  succeed  in  turn,  could  not  be  eflfectuated 
without  giving  an  estate  tail  to  the  parent,  which 
necessarily  enlarged  the  estate  for  life.  In  Doe  v. 
Aplin,  Chandler  v.  Smith,  Doe  v.  Cooper^  and  , 
Piersan  v.  Vickers^  the  intent  is  clear,  that  the 
estate  should  not  go  over,  but  upon  indefinite 
fidlure  of  issue.  And  it  is  to  be  observed,  that  in 
an  those  cases,  the  limitation  over  is  to  a  stranger, 
who  is  a  gratuitous  object  of  the  testator's  bounty, 
and  must  bring  himself  within  the  clear  intent. 
In  this  devise  the  limitation  over  is  to  the  heir. 

Frank  v.  Stovin  is  the  case  of  an  estate  tail  by 
implication.  So  in  Colson  v.  Colson^  Mogg  v.  Mogg, 
and  Doe  v.  Webb,X  which  were  decided  on  special 

•  2  Blac  Rep.  1083.  f  19  Ves.  170. 

X  1  Taa.  Rep.  234.  The  question  in  this  case  was  upon  a  de- 
Tiae  to  F.  and  M.  and  A.  and  the  heirs  of  their  bodies  respcc- 
tirelj  at  tenants  in  common^  whether  cross-remainders  could  be 
implied  between  three  devisees*  It  was  decided  ia  the  affiaiatire. 
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isfo.  grounds.  In  Burchett  v.  Durdant^  the  first  ques- 
^■"^^^"^"^  tion  was  whether  the  first  limitation  by  way  of  use 
OTHERS  V.  was  executed.  The  decision  was,  that  the  use 
was  not  executed.  But  the  authority  of  the  case 
on  that  point  has  since  been  questioned.*  A  limi- 
tation to  permit  A.  to  receive,  &c.  would  be  a  use 
executed.  The  second  point  in  that  case  was, 
whether  the  remainder  was  contingent  or  vested, 
it  being  to  the  heir  of  B.  now  living.  There  was 
a  son  living  at  the  date  of  the  will  and  death  of 
the  devisor.  Under  such  circumstances,  the  court 
held  it  a  description  of  the  person,  and  a  vested 
remainder. 

In  Hodges  v.  Middleton,f  the  word  "  estate"*  oc- 
curred in  the  first  limitation,  and  it  was  given  over 
on  failure  of  children,  that  is,  of  children  indefi- 
nitely, which  creates  an  estate  tail  by  implication, 
upon  the  same  principle  as  the  words  issue^  S^c. 
Liefy.  Saltingstone  is  not  applicable.  The  power 
in  that  case  was  altogether  difierent.  The  decision 
in  that  case  established  only  this  doctrine,  that  a 
power  of  appointment  may  extend  to  an  appoint- 
ment in  fee.  That  is  not  inconsistent  with  an  estate 
for  life  in  the  donee,  but  the  contrary.  By  a  deci- 
sion in  favour  of  the  Plaintiff  in  Error,  the  doctrines 
of  implication  would  be  carried  beyond  all  former 
bounds.  Here  the  words  of  the  will  clearly  im« 
port  the  immediate  children  of  the  tenant  for  life. 
These  were  manifestly  the  heirs  of  the  body  in  the 

on  the  ground  of  manifest  intent  appearing  in  the  will  that  the 
estate  Bhould  not  be  divided,  but  upon  the  limitation  over  go  as 
an  entirely. — See  Roe  v.  Clayton,  6  East.  668,  1  Dow,  S84. 

*  By  Lord  Holt  in  Broughtoa  v.  Langley,  2  L.  Raynu  878.  2 
Salk.  679. 
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contemplation  of  the  testator.  He  has  so  explained      i8i?o. 
himself.  ^^— *>^— ^ 

Grettanv.  Howard,^  Gaodtitle  v.fFoodhul^  Doe  others  v. 

V.  Gqf,X  are  all  authorities  in  favour  of  the  De-  ot'Ubm/'''' 

fendant  in  Error,  applicable  generally  in  language 

and  in  principle,  if  not  in  precise  circumstance. 

As  in  those  cases,  so  in  this,  '^  such  issue"*  must  mean 

soch  descendants  of  William,  to  whom  he  might, 

and  by  the  wiD  it  was  intended,  he  should  appoint, 

that  is,  children.    No  paramount  intent  is  to  be 

collected  from  the  circums^nces  of  the  case.  The 

&ct  that  William  was  an  illegitimate  son,  is  ad- 

rerse  to4M  claim. 

The  Lord  Chancellor.  §    *^  It  is  a  general  rule  of 

law,  to  be  collected  from  a  consideration  of  all  the 

cases,  that  a  particular  intent  expressed  in  a  will, 

"  must  give  way  to  a  general  intent.  It  is  surpris- 

^  ing  that  so  much  pains  should  have  been  taken 

^^  to  establish  such  a  rule, '  the  effect  of  which  is, 

^*  usually,  to  enable  the  first  taker  to  destroy 

^  both  general  and  particular  intent.    The  words 

"  htxrs  of  the  bodjfy  prima  facicj  mean  all  de- 

^  scendants ;  and  it  is  likewise  a  rule  of  law, 

•  6  Tau.  94. 

f  Waiet,  69i.  The  devise,  id  that  case,  was  to  a  son  for 
lus  life,  and  to  hb  male  childrenybr  their  lives,  and  to  the  male 
MUren  detcending  from  them.  The  Court  held,  it  was  a  life 
estate  only  in  the  son. 

X  Upon  the  citation  of  Doe  v.  Goflf,  Lord  Redesdale  observed, 
that  the  words  there,  *^  *  if  such  issue  should  depart  this  life  be- 
**  lore  twenty-one,*  &c/'  were  insensible,  if  the  estates  are  given 
to  the  diildren  for  life.  The  estates  in  such  case  would  go 
over,  whether  they  die  before  or  after.— See  the  judgment, 
post,  p»  58* 

(  At  the  conclusion  of  the  reply* 
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1820.      '^  that  all  descendants  should  take  under  these 

^"^v""*'^  "  words,    unless  they  are  clearly  qualified  and 

OTHERS  V.     **  restricted  by  other  words  so  as  to  give  them 

mltM.^^^  "  a  more  limited  sense.     The  great  judicial  diflS- 

^^  culty  arises  in  the  application  of  these  rules  to 

^^  the  words  of  each  will.     I  cannot  admit  that  all 

'^  the  cases  cited  have  been  well  decided :  but  it 

'^  was  hardly  to  be  expected  that  judges  should 

agree  in  the  decision  of  all  these  cases ;  for  the 

mind  is  overpowered  by  their  multitude,  and 

the  subtlety  of  the  distinctions  between  them. 

^^  These  difficulties  make  it  the  more  necessary 

**  that  we  should  deliberate  before  we  determine 

this  case.    The  decision  ought  to  accord  with 

former  authorities,  if  possible ;  but,  at  all  events, 

'^  we  must  adhere  to  the  established  rules  of  legal 

**  construction.'*    Cur.  adv.  vult. 

i5th  June  The  Lord  Chancellor.'^  The  question  to  be  de- 
cided in  this  case  is  expressed  in  the  words  to 
be  found  in  the  errors  assigned,  the  principal  of 
which  is^  that  the  Court,  by  their  judgment,  have 
decided  "  that  the  said  William  Wright  took  only  a 
"  life  estate  under  the  said  will  of  the  said  E.  Pers- 
'^  house,  with  remainder  to  his  children  for  life ; 
•*  and  that  the  recovery  suffered  by  the  said  William 
**  Wright,  and  Mary  his  wife,  and  Edward  Wright, 
"  was  a  forfeiture  of  their  estate.  Whereas,  the  said 
**  R.  Jesson,  J.  Hately,  W.  Whitehouse,  J.  Watton, 
"  E.  Dangerfield  the  elder,  and  T.  Dangerfield,  al- 
'*  legefor  error,  that  the  testator  intended  to  embrace 
"  all  the  issue  of  the  said  William  Wright,  which 

*  On  moYiDg  the  judgment. 
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*•  intention  can  only  be  effected  by  giving  to  the       1820. 

**  said  William  Wright  an  estate  tail,  and  the  words  "^ -^ ' 

*•  of  the  will  are  fully  sufficient  for  that  purpose."  others  i\ 
I  will  not  trouble  the  House  by  going  through  ^4^^^"  ^^^ 
til  the  cases  in   which  the  rule  has   been   esta- 
blished^ that  where  there  is  a  particular  and  a 
general  intent^  the  particular  is  to  be  sacrificed  to 
the  general  intent.  The  opinion  which  I  have  form- 
^  concurs  with  most,  though  not  with  every  one  of 
those  cases.  A  great  many  certainly,  and  almost  all 
of  tftem  coincide  and  concur  in  the  establishment 
of  tfiat  rule.  Whether  it  was  wise  originally  to  adopt 
such  a  rule  might  be  a  matter  of  discussion ;  but 
it  has  been  acted  upon  so  long,  that  it  would  be 
to  remove  the  land-marks  of  the  law,  if  we  should 
dispute  the  propriety  of  applying  it  to  all  cases  to 
which  it  is  applicable.     There  is,  indeed,  no  rea- 
son why  judges  should  have  been  anxious  to  set 
up  a  general  intent  to  cut  down  the  particular, 
when  the  end  of  such  decision  is  to  give  power  to 
the  person  having  the  first  estate,  according  to  the 
general  and  paramount  intent  to  destroy  the  in- 
terest both  under  the  general  and  the  particular 
intent     However,  it  is  definitively  settled  as  a 
rule  of  law,  that  where  there  is  a  particular,  and  a 
general  or  paramount  intent,  the  latter  shall  pre- 
vail, -and  courts  are  bound  to  give  effect  to  the 
paramount  intent. 

This  is  a  short  will-     The  decision  in  the  Court 
below  has  proceeded  upon  the  notion,  that  no  such 
paramount  intent  is  to  be  found  in  this  will.  Here, 
I  must  remark,  how  important  it  is,  that,  in  pre- 
paring cases  to  be  laid  before  the  House,  great 
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i8eo.      care  should  be  taken  not  to  insert  in  them  more 

'^ v-^— ^  than  the  words  of  the  record  ^  In  page  S  of  the 

OTHERS  V,     printed   case  delivered  on  behalf  of  the  Flain- 
wRioHTAND  fjffg  jj^  Error,   are  to  be  found  the  words  '' ap- 

"  pointee  in  tail  general  of  the  lands,  &c.  therem- 
•  *^  after  granted  and  released  of  the  second  part.** 
These  words  are  not  to  be  found  in  the  record. 
I  mention  the  fact,  because,  if  this  is  to  be  quoted 
as  an  authority  in  similar  cases,  it  may  mislead 
those  who  read  and  have  to  decide  upon  it,  if  not 
noticed.  According  to  the  words  of  the  will,  it 
is  absurd  to  suppose  that  the  testator  could  have 
such  intention  as  the  rules  of  law  compel  us  to 
ascribe  to  his  will.  '^  I  give  and  devise  unto 
**  William,  one  of  the  sons  of  my  sister  Ann 
Wright  before  marriage,  all  that  messuage,  &c. 
to  hold  the  said  premises  unto  the  said  William, 
**  son  of  my  said  sister  Ann  Wright,  for  and  dur- 
ing the  term  of  his  natural  life,  he  keeping  all 
the  said  dwelling-houses  and  buildings  in  tenant- 
able  repair.*'  If  we  stop  here,  it  is  clear  that 
the  testator  intended  to  give  to  William  an  interest 
for  life  only.  The  next  words  are,  ^^  and  from  and 
^^  after  his  decease,  I  give  and  devise  all  the  said 
"  dwelling-houses,  &c.  unto  the  heirs  of  the  body 
^^  of  the  said  William,  son  of  my  said  sister  Ann 
*'  Wright  lawfully  issuing."  If  we  stop  there, 
notwithstanding  he  had  before  given  an  estate  ex- 
pressly to  William  for  his  natural  life  only,  it  is 
clear  that,  by  the  effect  of  these  following  words, 
he  would  be  tenant  in  tail ;  and,  in  order  to  cut 
down  this  estate  tail,  it  is  absolutely  necessary 
that  a  particular  intent  should  be  found  to  control 
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and  alter  it  as  clear  as  the  general  intent  here  ex-       is^o. 
pressed.  The  words  "  heirs  of  the  body"  will  indeed  ""-^v— *^ 

.•,^  .  .,.  ,,  JESSON  AND 

jield,  to  a  clear  parbcular  intent,  that  the  estate  others  v. 
should  be  only  for  life,  and  that  may  be  from  the™^^^""" 
^ct  of  superadded  words,  or  any  expressions 
showing  the  particular  intent  of  the  testator ;  but 
that  must  be  clearly  intelligible,  and  unequi- 
vocal. The  will  then  proceeds,  '*  in  such  shares 
^  and  proportions  as  he,  the  said  William,  shall, 
•*\iy  deed,  &c.  appoint."  This  part  of  the  will 
makes  it  necessaiy  again  to  advert  to  the  extra- 
oeoos  words  inserted  in  the  case  of  the  Plaintifis 
ID  Error,  and  to  caution  those  who  prepare  them. 
*^  Heirs  of  the  body^  mean  one  person  at  any  given 
time;  but  they  comprehend  all  the  posterity  of 
the  donee  in  succession :  William,  therefore,  could 
not  strictly  and  technically  appoint  to  heirs  of  the 
body.  This  is  the  power,  and  then  come  the 
words  of  limitation  over  in  default  of  execution  of 
the  power;  **  and  for  want  of  such  gifl,  direction, 
^  limitation,  or  appointment,  then  to  the  heirs  of 
^*  the  body  of  the  said  William,  son  of  my  said  sister 
*^  Ann  Wright,  lawfully  issuing,  share  and  share 
^  alike  as  tenants  in  common.** 

It  has  been  powerfully  argued  (and  no  case  was 
ever  better  argued  at  this  bar),  that  the  appoint- 
ment could  not  be  to  all  the  heirs  of  the  body  in 
succession  for  ever,  and,  therefore,  that  it  must 
mean  a  person,  or  class  of  persons,  to  take  by 
purchase;  that  the  descendants  in  all  time  to 
come  could  not  be  tenants  in  common ;  that  *^  heirs 
**  of  the  body,"  in  this  part  of  the  will,  must  me<in 
the  same  class  of  persons  as  the  "  heirs  of  the  body,* 
among  whom  he  had  before  given  the  power  to  ap« 
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1820.       point ;  and^  inasmuch  as  you  here  find  a  child  de* 
scribed  as  an  heir  of  the  body,  you  are  therefore 
OTHERS  ir    to  conclude,  that  heirs  of  the  body  mean  nothing 
but  children.     Against  such  a  construction  many 
difficulties  have  been  raised  on  the  other  side,  as, 
for  instance,  how   the  children   should  take,  in. 
certain   events,   as  where  some  of  the  children 
should  be  born  and  die  before  others  come  into 
being.     How  is  this  limitation,  in  default  of  ap« 
pointment  in   such   case,   to   be   construed  and 
applied  ?  The  Defendants  in  Error  contend,  upon 
the  construction  of  the  words  in  the  power,  and 
the  limitation  in  default  of  appointment,  that  the 
words  "  heirs  of  the  body"  mean  some  particular 
class  of  persons  within  the  general  description  of 
heirs  of  the  body  ;  and  it  was  further  strongly  in- 
sisted that  it  must  be  children,  because,  in  the 
concluding  clause,  of  the  limitation  in  default  of 
appointment,  the  whole   estate  is  given  to  one 
child^   if  there  should  be  only  one.     Their  con- 
struction is,  that  the  testator  gives  the  estate  to 
William  for  life,  and  to  the  children  as  tenants  in 
common  for  life.     How  they  could  so  fake,  in 
many  of  the  cases  put  on  the  other  side,  it  is  diffi- 
cult to  settle.    Children  are  included  undoubtedly 
in  heirs  of  the  body ;  and  if  there  had  been  but* 
one  child,  he  would  have  been  heir  of  the  body, 
and  his  issue  would  have  been  heirs  of  the  body: 
but,  because  children  are  included  in  the  words 
heirs  of  the  body,  it  does  not  follow  that  heirs  of 
the  body  must  mean  only  children,    where  you 
can  find  upon  the  will  a  more  general  intent  com-^ 
prchcnding  more  objects..    Then  the  words,  ^\for 
y^  \cant  of  such  Umcy'  which   IbHow,  it  i'^  siucli 
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mean  for  want  of  children;  because  the  word  such      isso. 
is  referential^  and  the  word  child  occurs  in  the  ^""^^v**^ 
limitation  immediately  preceding.    On  the  other  otheL^?^ 
handy  it  is  argued,  that  heirs  of  the  body  being  ^*^®^  ^w© 
the  general  description  of  those  who  are  to  take, 
and  the  ^^  words  share  and  share  alike  as  tenants  in 
common/'  being  words  upon  which  it  is  difficult  to 
put  any  reasonable  construction,  children  would 
be  merely  objects  included  in  the  description, 
ud  so  would    an   only   child.      The  limitation 
"  if  but  one  child,  then   to  such  only  child," 
hmg,  as  they  say,  the  description   of  an  indi- 
vidual who  would  be  comprehended  in  the  terms 
heirs  of  the  body;  for  "  want  of  such  issue," 
ihey  conclude,  must  mean  for  want  of  heirs  of  the 
body*     If  the  words  children  and  child  are  so  to 
be  considered  as  merely  within  the  meaning  of  the 
words  heirs  of  the  bodyy  which  words  comprehend 
them  and  other  objects  of  the  testator's  bounty, 
(and  I  do  not  see  what  right  I  have  to  restrict  the 
meaning  of  the  word  *•  issue  ")  there  is  an  end  of 
the  question.  I  do  not  go  through  the  cases.  That 
of  Doe  V.  Goff  is  difficult  to  reconcile  with  this 
case — I  do  not  say  impossible ;  but  that  case  is  as 
difficult  to  be  reconciled  with  other  cases.    Upon 
the  whole,  I  think  it  is  clear  that  the  testator  in- 
tended that  all  the  issue  of  William  should  fail 
before  the  estate  should  go  over  according  to  the 
'final  limitation.     I  am  sorry  that  such  a  decision 
is  necessary :  because,  when  we  thus  enforce  a  para- 
mount intention,  we  enable  the  first  taker  to  destroy 
both  the  general  and  particular  intent.    But  it  is 
more  important  to  maintain  the  rules  of  law,  than 
to  provide  against  the  hardships  of  particular  cases. 
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1820.  Lard  Redesdak.    There  is  such  a  variety  of 

*^"-^v^"-^  combination  in  words^  that  it  has  the  effect  of  puz- 
OTHERS  9.  h'ng  those  who  are  to  decide  upon  the  construc- 
OTHEM  ^^'^  *^^^  ^^  wills.  It  is  therefore  necessary  to  establish 
rules,  and  important  to  uphold  them,  that  those 
who  have  to  advise  may  be  able  to  give  opinions 
on  titles  with  safety.  From  the  variety  and  nicely 
of  distinction  in  the  cases,  it  is  difficult,  for  a  pro- 
fessional adviser,  to  say  what  is  the  estate  of  a  per* 
son  claiming  under  a  will.  It  cannot  at  this  day  be 
argued,  that,  because  the  testator  uses  in  one  part 
of  his  will  words  having  a  clear  meaning  in  law, 
and  in  another  part  other  words  inconsistent  with 
the  former,  that  the  first  words  are  to  be  cancelled 
or  overthrown.  In  Colson  v.  Colsan,  it  is  clear 
that  the  testator  did  not  mean  to  give  an  estate  tail 
to  the  parent  If  he  meant  any  thing  by  the  inter- 
position of  trustees  to  support  contingent  remain- 
ders, it  was  clearly  his  intent  to  give  the  parent 
an  estate  for  life  only.  It  is  dangerous,  where 
words  have  a  fixed  legal  effect,  to  suffer  them  to 
be  controlled  without  some  clear  expression,  or 
necessary  implication.  In  this  case,  it  is  argued, 
that  the  testator  did  not  mean  to  use  the  words, 
"  heirs  of  the  body,'*  in  their  ordinary  legal  sense, 
because  there  are  other  inconsistent  words ;  but 
it  only  follows  that  he  was  ignorant  of  the  effect 
of  the  one  or  of  the  other.  All  the  cases  but 
Doe  V.  Gaff  decide  that  the  latter  words,  unless 
they  contain  a  clear  expression,  or  a  necessary 
implication  of  some  intent,  contrary  to  the  legal 
import  of  the  former,  are  to  be  rejected.  That 
the  general  intent  should  over-rule  the  particular, 
is  not  the  most  accurate  expression  of  the  prin- 
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dple  of  decidon.    The  rule  is,  that  technical      iseo. 
words  shall  have  their  l^;al  eflfect»  unless^  from 
sabsequent  inconsistent  words,  it  is  very  clear  that 
the  testator  meant  otherwise.    In  many  cases,  in  ^^^^^'^  ahd 
all,  I  beKeve,  except  Doc  v.  Goff,  it  has  been 
heldy  that  the  words  ^^ -tenants  in  camnum^^  do  not 
over-rule  the  legal  sense  of  words  of  settled  mean- 
ing.    In  other  cases,  a  similar  power  of  appoint- 
ment has  been  held  not  to  over-rule  the  meaning 
nd  eflkct  of  similar  words.    It  has  been  argued, 
tbatbeirs  of  the  body  cannot  take  as  tenants  in 
GQouQon ;  but  it  does  tot  follow  that  the  testator 
dU  not  intend  that  heirs  of  the  body  should  take, 
becauae  they  cannot  take  in  the  mode  prescribed. 
Tliis  only  follows,  that,  having  given  to  heirs  of 
the  body,  he  could  not  modify  that  gift  in  the 
two  different  ways  which  he  desired,  and  the 
words  of  modification  are  to  be  rejected.    Those 
who  decide  upon  such  cases  ought  not  to  rely  on 
petty  distinctions,  which  only  mislead  parties:  but 
look  to  the  words  used  in  the  will.    The  words, 
^'  for  want  of  such  issue,**  are  far  from  being  suffi- 
cient to  over-rule  the  words  **  heirs  of  the  body.** 
They  have  almost  constantly  been  construed  to 
mean  an  indefinite  failure  of  issue,  and,  of  them- 
selves, have  frequently  been  held  to  give  an  estate 
tail      In    this   case  the    words,   ^*  such  issue,^ 
cannot  be  construed  children,    except  by    re- 
ferring to  the  words  ^^  heirs  of  the  body,**  and 
in  referring  to  those  words  they  show  another  in- 
tent.   The  Defendants  in  Error  interpret  ^  heirs 
^  of  the  body**  to  mean  children  only,  and  then 
they  say  the  limitation  over  is  in  default  of  chil- 
dLren }  but  I  see  no  ground  to  restrict  the  words 
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i82a      **  heirs  of  the  body**  to  mean  children  in  this  will,. 
^*— *v— ""^  I  think  it  is  necessary,  before  I  conclude,  to  advert 
oTHug  V.     to  the  case  of  "  Doe  v.  Goff^  It  seems  to  be  at 
ZmM^^^  variance  with  preceding  cases.    In  several  cases 
cited  in  the  argument^  it  had  been  clearly  esta- 
blished, that  a  devise  to  A.  for  life,  with  a  subse- 
quent limitation  to  the  heirs  of  his  body,  created 
an  estate  in  tail,  and  that  subsequent  words,  such 
as  those  contained  in  this  will,  had  no  operation  to 
prevent  the  devisee  taking  an  estate  tail.     In  Doe 
V.  Goff  there  were  no  subsequent  words,  except 
the  provision  in  case  such  issue  should  die  under 
twenty-one,  introducing  the  gift  over.   This  seems 
to  me  so  &r  from  amounting  to  a  declaration  that 
he  did  not  mean  heirs  of  the  body,  in  the  tech- 
nical sense  of  the  words,  that  I  think  they  pecu- 
liarly show  that  he  did  so  mean — they  would, 
otherwise,  be  wholly  insensible.    If  they  did  not 
take  an  estate  tail,  it  was  perfectly  immaterial 
whether  they  died  before  or  after  twenty-one.  They 
seem  to  indicate  the  testator*s  conception,  that, 
at  twenty-one,  the  children  would  have  the  power 
of  alienation.     It  is  impossible  to  decide  this  case 
without  holding  that  Doe  v.  Goff  is  not  law. 
'    In  this  case  even  admitting  it  to  be  the  general 
intent  of  the  testator,  to  give  to  William  an  estate 
only  for  life,  the  remainders  to  the  children,  might 
as  easily  be  defeated,  because  William  might,  by 
agreement  with  theheir,havedestroyed  their  estates 
before  they  arose.     Suppose  he  had  had  a  child 
who  died,  and  then  he  had  committed  a  forfeiture, 
the  devisee  over  would  have  entered  and  enjoyed 
the  estate.     Suppose  he  had  several  children,  and 
some  had  died,  and  some  hud  been  living,  the 
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proportions  would  have  been  changed,  and  after-      i8so. 
bom  children  would  not  have  come  in  to  take  the 
shares  of  those  who  were  dead.    These  are  ab-  others  v. 
surdities  arising  out  of  the  construction  proposed,  othbm.^*"^ 
If  the  testator  had  considered  the  effect  of  the 
words  he  used,  and  the  rule  of  law  operating  upon 
them,  he  probably  would  have  used  none  of  the 
words  in  the  will. 
Judgment  reversed. 

^^  Franklin  v.  Lay.    My  friend^  Mr.  Sugden^  has  kindly 
ftiniMfaed  me  with  the  following  note  of  this  case  :— 

^  I  give  to  my  grandson,  John  Franklyn,  all  that  my  moiety 
"or  half  part  of  and  in  all  that  messuage,  tenement,  and  farm, 
^  hnda  and  premises,  situate,  lyings  and  being  in  Great  Brom- 
''ley,  in  the  county  of  Essex,  called  the  Brush  Farm,  as  the 
^  same  is  now  in  the  occupation  of  my  nephew,  Wm.  Barnard, 
^  of  Lawford,  in  the  same  county,  farmer,  to  hold  the  said 
**  moiety  of  the  said  farm,  lands,  and  premises  unto  my  grand- 
•«  son,  John  Franklyn,  and  to  the  issue  of  his  body  lawfully  to  be 
**  begotten  ;  and  to  the  heirs  of  such  issue  for  ever,  but  subject 
and  chargeable  with  the  payment  of  the  mortgage  of  400/.  and 
interest  to  my  bvother-in-law,  Thomas  Barnard,  of  Lawford 
aforesaid,  farmer.  But  if  my  said  grandson,  John  Franklyn, 
**  shall  die  without  leaving  any  issue  of  his  body  lawfully  begotten, 
**  then  I  give  and  devise  the  said  moiety  of  the  said  messuage, 
"  fiu-m,  lands>  and  premises,  with  the  appurtenances,  unto  my 
••  said  nephew,  Wm.  Barnard,  and  to  his  heirs  for  ever.  Held 
*^ to  bean  estate  tail  in  John.**  Franklin  v.  Lay,  Vice-Chan- 
cellor, May  3, 1820. 
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IRELAND. 

APPEAL  FROM   THE  COURT  OF  CHANCERY. 

Maria  Arabella  Dowager  Mar-\  a^*.  u    * 
chioness  of  Lansdowne "^  Appellant. 

The  Most  Noble  Henry  Marquis  of! 
Lansdowne,  and  William  Earl  j 
of  Wycombe,   a  Minor,  by  the  y Respondents. 
said  Henry  Marquis  of  Lans- 
downe, his  Father  and  Guardian 

i8io.  ^  Power  in  a  marriage  settlement  to  grant  to  a  wife  any 
annual  sum  of  money,  or  yearly  rentcharge  to  be  tax-' 
frecy  and  witlwut  any  deduction^  and  to  Se  issuing  out 
of  and  chargeable  upon  lands  in  Ireland,  so  that  such 
rentcharge  do  not  exceed,  in  the  whole,  the  yeariy  sum 
of  3000/.  of  lawful  money  of  Great  Britain.  Held— that 
a  rentcharge  appointed  under  this  power  is  payable  in 
Ireland  in  the  currency  of  Englana.   But  that  the  ap- 

S)intee  is  not  entitled  to  have  the  sum  transmitted  to 
ngland  free  of  the  charge  of  conveyance  and  exchange 
properlv  so  called.    The  lex  loci  contractus  and  the  law 
applicaDle  to  cases  of  money  charged  as  a  rent  payable 
out  of  land,  where  no  provision  as  to  the  place  ox  pay- 
ment is  made  by  the  mstrument,  are  inapplicable  to  a 
case  where  the  instrument  itself  furnishes  the  means  of 
interpretation. 
In  ambiguous  contracts  the  domicile  of  the  parties,  the 
place  of  execution,  the  purpose  and  the  various  pro- 
visions and  expressions  of  the  instrument  are  material  to 
.  be  considered  m  the  construction. 
Courts  of  equity  are  not  bound  to  adopt  the  opinion  of 
the  courts  of  law  to  which  a  case  is  sent  for  advice. 

X  HIS  was  an  appeal  against  an  order  and  decree 
of  the  Court  of  Chancery  in  Ireland,  in  a  suit  insti- 
tuted by  the  Appellant,  for  recovery  of  the  arrears 
of  her  jointure  charged  upon  the  lands  of  the 
Hespondents. 
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William  Marquis  of  Lansdowne,  the  father  of     isso. 
the  Kespondent,  Henry  Marquis  of  Lansdowne^ ''— v— ^ 
being  seized^  for  the  term  of  his  life,  of  several  v^llvV^^^ 
estates  situate  partly  in  England  and  partly  in  Ire-  ^^^  ^*^ 
land^  with  a  remainder  in  tailmale  to  John  Henry  i6th  and  17th 
Petty,  commonly  called  Earl  of  Wycombe,  his s!S;,l^tof 
ddest  son,  by  deeds  •  of  lease  and  release,  bearing  **  ^°*- 
date  the  16th  and  17th  days  of  May,  1794,  and  ^"^^^^^^ 
made  between  the  said  William  Marquis  of  Lans- 
downe,  of  the  first  part ;  the  said  John  Henry 
Petty,  Earl  of  Wycombe,  of  the  second  part ;  John 
Gntns,  of  Lansdowne  House,  in  the  county  of  , 

Middlesex,  gentleman,  of  the  third  part ;  Jqhn 
Willmott,  of  Bedford  Row,  in  the  said  county, 
Esq.,  and  Sir  Francis  Baring,  of  London,  of  the 
fourth  part;  and  the  Right  Honourable  Henry 
Richard  Lord  Holland,  and  Benjamin  Vaughan, 
of  London,  Esq.,  of  the  fifth  part ;  the  greater 
part  of  the  Lansdowne  family  estates,  situate par//jf 
m  England  and  partly  in  Ireland,  (except  certain 
lands  in  the  barony  of  Ballycowen  and  King's 
County,  Ireland,)  were  limited  and  assured,  sub- 
ject to  certain  incumbrances,  then  and  still  afiect- 
ing  difierent  parts  thereof. 

To  the  use  of  trustees,  for  a  term  of  five 
hundred  years^  upon  certain  trusts  thereby  de« 
clared,  with  a  proviso,  that  the  said  term  should 
cease  when  the  trusts  thereof  should  be  satisfied ; 

*  It  has  been  thought  expedient  to  set  forth  this  settlement  with 
perticolars  as  to  the  parties,  their  description^  and  domicile,  and 
parts  of  the  limitations  and  provisions  not  imm^ately  in  ques- 
tion, which,  at  first  sight,  may  appear  superfluous.  The  reason 
and  txeuMCf  for  so  full  a  statement^  will  be  found  in  the  argu- 
ments adduced  in  support  of  the  judgment* 
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1890.      which  (tusts  have  since  been  satisfied :  and  subject 
to  the  said  term : 

X*A  V8D0  WME 

V.  LAWS-  To  the  use  of  the  said  William,  then  Marqub 

oTHBiTs."'^  of  Lansdowne,  and  his  assigns  for  his  life,  subject 
to  impeachment  for  waste,  except  such  waste  in 
cutting  down  timber  as  should  be  committed  with 
the  consent  of  his  son,  then  Earl  of  Wycombe, 
previously  given  by  writing  under  his  hand : 

Remainder 
To  trustees  to  preserve  contingent  remainders: 

Remainder 
To  the  use  of  the  said  John  Henry  Earl  of  Wy- 
combe, and  his  assigns,  for  his  life,  without  im- 
peachment of  waste : Remainder 

To  trustees  to  preserve  contingent  remainders : 

Remainder 

To  other  trustees,  for  a  term  of  years,  to  raise 

portions  for  the  younger  children  of  the  said  Earl 

of  Wycombe: Remainder 

To  the  first  and  other  sons  of  the  said  Earl  of 
Wycombe  successively  in  tail  male :  Remainder 
To  the  Respondent,  Henry  Marquis  of  Lans- 
downe,  then  Lord  Henry  Petty  (second  son  of 
the  said  William  Marquis  of  Lansdowne,  and  hal& 
brother  of  the  same  John  Henry  Earl  of  Wy- 
combe), for  his  life ; Remainder 

To  trustees,  to  preserve  contingent  remainders: 

Remainder 

To  the  first  and  other  sons  of  the  said  Lord 

Henry  Petty  successively  in  tail  male,  with  divers 

remainders  over. 

Rwitai  in  the      In  this  settlement,  after  reciting,  in  effect,  that 

1794,  nuking  22,150/.  remained  due  to  the  said  Marquis,  on 
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account  of  certain  purchases^  valuations^  and  ex-      laao. 
penses  therein  mentioned  or  referred  to  {and  which  ^*— *v~^ 
purchases,  valuations,  and  expenses  were  all  caicu'  ^.  lamT** 


latedand  made  according  to  the  currency  of  money  ^o^^'" 
Of  England),  it  is  further  recited :  a  dii lioctkNi 

^  That  the  said  Marquis  and  Earl  had  valued  tSTSdii!* 
••  the  manor  of  Readingatown,  otherwise  Raban^  "<»ey- 
'*  the  towns  and  lands  of  Ballineur,  and  other 
'^  lands,  situates  lying,  and  being  in  the  barony 
*'  oC  Ballycowen,  in  the  King's  County^  in  the 
'^  kmgdom  of  Ireland,  theretofore  the  estate  of 
''fiobert  Reading,  Esq.  at  the  sum  of  28,000/. 
"of  lawful  money  of  Ireland^  of  the  value  of 
^25,846/.  3^.   1^.    English:    and   that  the  said 
^  Marquis  of  Lansdowne  and  Earl  of  Wycombe 
*^  had  agreed  that  the  said  premises  in  the  said  ba- 
*^  rony  of  Ballycowen,   so  valued  as  aforesaid, 
<<  should  be  conveyed  to  the  said  Marquis  of  Lans- 
downe, his  heirs  and  assigns,  in  discharge  of  the 
sum  of  22,150/.  remaining  due  to  him,  subject 
to  the  sum  of  3696/.  the  surplus  of  the  said  sum 
^  of  25,846/.  ibr  which  the  said  premises  were  va- 
^<  lued  as  aforesaid,  beyond  the  said  sum  of  22,150/.; 
^  and  that  the  said  sum  of  3696/.  shoulid  be  se- 
^  cured  to  trustees,  to  be  by  them  applied  in  such 
'^  manner  as  the  said  Marquis  of  Lansdowne  and 
**  Earl  of  Wycombe  shall  direct.**    And  the  pre- 
mises were  accordingly  so  conveyed. 

The  settlement  also  contained  recitals  and  con- 
firmations of  two  mortgages  both  of  lands  in  Ire- 
land :  the  one  to  the  Drapers*  Company  to  secure 
the  repayment  of  30,000/.  advanced  by  them,  and 
secured  upon  lands  in  Limerick ;  the  other  to  a 
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iBfto.  Mr.  Mills,  to  secure  12,000/.  advanced  by  him, 
'""•"v— ^  and  secured  upon  lands  in  Kerry. 
v^hlwi^  The  powers  to  appoint  by  way  of  jointure,  upon 
Down B  AHD  ^hich  the  immediate  question  in  this  case  arose. 
The  Bad  of  appear  m  the  following  terms : 
pow^fj^  ^  Provided  also,  and  it  is  further  declared  by 
turing  ID  die  €€  au J  between  the  said  parties  to  these  presents, 
1794.  **  that  notwithstanding  any  of  the  uses  or  limi- 

**  tations  hereinbefore  limited  or  contained,  it 
^^  shall  and  may  be  lawful  to  and  for  the  said  Earl 
*^  of  Wycombe  from  time  to  time,  and  at  any 
^^  time  or  times  either  before  or  afler  his  inter- 
marriage with  any  woman  or  women  he  may 
happen  to  marry,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  to  be  sealed 


cc 
it 

**  and  delivered  by  him  in  the  presence  o^  and  to 
*^  be  attested  by,  two  or  more  credible  witnesses. 


<c 

€€ 
€i 
€€ 
CC 
CC 


or  by  his  last  will  and  testament,  to  be  signed 
and  published  by  him  in  the  presence  of^  and  to 
be  attested  by,  three  or  more  credible  witnesses, 
to  grant,  limit,  or  appoint  to  or  to  the  use  of 
any  woman  or  women  with  whom  he  the  said 
Earl  of  Wycombe  shall  intermarry  or  take  to 
**  wife,  for  the  life  or  lives  of  such  woman  or  wo- 
men, and  in  full,  or  in  part  only,  of  or  in  the 
nature  of  her  or  their  jointure  or  jointures,  and 
^'  in  bar  of  her  or  their  dower,  to  take  effect  im- 
mediately after  the  death  of  the  said  Earl  of 
Wycombe,  any  annual  sum  or  sums  of  moneys  or 
yearly  rentcharge  or  rentchargesy  to  be  tax-free 
'*  and  without  any  deduction,  and  to  be  issuing  out 
"  off  and  chargeable  upon,  all  or  any  part  of  the 
*^  said  manors,  messuages,  &rms,  lands,  tenements. 


cc 


CC 
CC 
CC 
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*^  hereditaments,  and  premises,  hereinbefore  men-       1820. 

^^  tioned,  and  intended  to  be  hereby  granted  and 

"  released,  which  are  situate  in  the  said  kingdom  of^i^ 

^  Ireland  (other  than  and  except  the  said  manors,  ^^^^^^"^'''^ 

*^  hereditaments,  and  premises  in  the  said  county 

^  of  Kerry,  mentioned  in  the  said  second  schedule 

**  hereunto  annexed,   or  hereunder  written),  so 

"that  such  rentcharge  or  rentcharges  do  not, 

^  during  the  lifetime  of  the  said  Marquis  of  Lans- 

^  downe,  exceed  in  the  whole  the  yearly  sum  of 

^  two  thousand  pounds  of  lawful  money  of  Great 

^^Britain^  and  do  not,  afler  the  decease  of  the 

^  said  Marquis  of  Lansdo wne,  exceed  in  the  whole 

^the  yearly  sum   of  three  thousand  pounds  of 

^lawful  money  of  Great  Britain^  and   so  that 

^such  rentcharges  be  subject,  and  without  pre- 

^  judice  to,  the  aforesaid  term  of  five  hundred 

^  years,  and  the  trusts  thereof.     And  it  is  hereby 

^  further  provided  and  declared,  that  in  case  the 

•*  said  Earl  of  Wycombe  shall,  by  virtue  of  the 

•*  power  hereinbefore  to  him  reserved,  grant,  limit, 

^  and  appoint  to  or  for  the  use  of  any  woman  or 

^  women  with  whom  he  may  happen  to  inter- 

"^  marry,    any  such    rentcharge   or  rentcharges, 

"  annual  sum  or  annual  sums,  as  aforesaid,  he  the 

"  said  Earl  of  Wycombe  shall  have  full  power,  by 

"  the  same  or  any  other  deed,  or  by  his  last  will, 

'*  as  aforesaid,  to  give  or  grant  to  such  woman  or 

**  women,   and  her  and  their  assigns,  the  usual  • 

^  powers  and  remedies,  by  distress  and  entry,  for 

^  recovery  of  such  rentcharge  and  rentcharges 

*^  when  in  arrear,  and  to  limit  all  or  any  of  the 

"  said  manors,  messuages,  farms,  lands,  tenements, 

VOL.  IL  F 
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^'  hereditaments,  and  premises,  chargeable  there- 
"  with,  to  any  trustee  or  trustees  for  any  term  or 
"  nnmber  of  years,  for  the  better  securing  the 
"  payment  of  such  rentcharge  or  rentcharges  as 
"  aforesaid,  as  to  him  the  said  Earl  of  Wycombe 
"  shall  seem  meet ;  so  as  such  term  and  terms  of 
"  years,  in  case  any  such  shall  be  limited,  shall  be 
"  made  defcazable  on  the  full  payment  of  the  rent^ 
**  charge  or  rentcharges  thereby  secured,  and  all 
"  arrears  thereof,  and  all  costs  and  charges  relat- 
"  ing  thereto."  * 

To  this  settlement  were  annexed  three  sche- 
dules, containing  the  names  of  the  tenements  con- 
veyed, and  of  the  occupiers,  and  the  rents  at 
which  they  were  respectively  held,  valued  in  Irish 
and  English  currency.  This  settlement  was  exe- 
cuted in  England. 

William  Marquis  of  Lansdowne  died  in  May, 


GuisofLans-  1805;  and  upon  his  death,  John  Henry,  Earl  of 
downcdicd.    ^Vycombe,  became  Marquis  of  Lansdowne,  and 
succeeded  to  the  family  estates  under  the  limita- 
tions of  the  settlement. 

John  Henry  Marquis  of  Lansdowne  married 
the  Appellant  in  his  father's  lifetime.  By  a 
deed  of  appointment^  bearing  date  the  20th  of 
February,  1809,  executed  by  him  in  the  presence 
of,  and  attested  by,  two  witnesses,  after  reciting 
20thFebruary,  the  Settlement  of  1794,  and  the  power  of  join- 
His  appoint-  turing  Contained  therein,  and  also  reciting  that  he 
thretTe^^cnt  ^^^  rcsolvcd  to  cxcrcisc  the  said  power  of  jointur- 
of  1794,  of     ing,  and  by  virtue  thereof  to  settle  upon  the  Ap- 

*  The  settlement  also  contained  a  power  for  Lord  Henry 
Petty  to  charge  lands  in  Englnnd  or  Ireland — with,  &c. 
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pellant  during  her  life,  if  she  should  happen  to       is'jo. 

survive  him,  a  clear  annuity  or  yearly  rentcharge  ^^      ^ ^ 

of  three  thousand  pounds  English  money  for  her  v.  lans- 
jointure,  and  in  bar  of  dower  and  fr^ebench ;  and  ^l^JJ^^^^'^'^^ 
to  secure  the  payment  thereof,  by  the  means  and 
in  the  manner  therein  mentioned:    it  was  wit- 
nessed,   that   the  said  John   Henry  Marquis  of 
Lansdownc,  in  consideration  of  his  love  and  affec- 
tM>ii  for  the  Appellant,  his  wife,  and  to  make  a 
SQitaible  provision  for  her  maintenance  and  sup- 
fort,  if  she  should  happen  to  survive  him,  and  by 
nitue  and  in  exercise  of  the  power  or  authority 
given  or  reserved  to  him  by  virtue  of  the  said  set- 
tlement, and  of  any  other  power  or  authority  what- 
soever vested  in,  or  enabling  him  in  that  behalf^ 
did  grant,  limit,  and  appoint,  that  from  and  after 
the  death  of  him  the  said  John  Henry  Marquis  of 
Lansdowne,  the  Appellant,  his  wife  (in  case  she 
should  happen  to  survive  him),  or  her  assigns, 
should  and  might  have,  receive,  and  take,  during 
the  term  of  the  natural  life  of  her  the  said  Appel- 
lant, and  for  her  jointure,  and  in  lieu,  bar,  and 
recompense  of  her  dower  and  frecbench,  of  and  in 
all  or  any  of  the  freehold,  customary,  or  copyhold 
estates  of  the  said  John  Henry  Marquis  of  Lans- 
downe, one  annuity  or  yearly  rentcharge  of  three 
thousand  pounds  of  lawful  money  of  Great  Britainy 
to  be  issuing  out  of  and  charged  and  chargeable  upon^  3000/.  a  year, 
all  and  every  the  manors^  messuages,  towns,  lands,  ^eyofGrTaT 
tenements,  and  hereditaments  whatsoever,  which  Britain,  for 
the  said  John  Henry  Marquis  of  Lansdowne  had 
power  to  charge  with  a  jointure,  under,  or  by  vir- 

F  2 
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1820.      tue,  or  in  pursuance  of  the  said  settlement  of 
^      ^^       '  1794  (except  such  hereditaments  contained  in  the 

LANSDOWNE  •  i  ^  ./>  iif  fj 

V.  LANS-  said  settlement,  if  any,  as  had  been  sold  or  ex- 
changed, in  execution  of  the  power  in  that  behalf 
contained  in  the  same  settlement):  to  be  payable 
and  paid  to  the  Appellant,  or  her  assigns,  at 
the  common  dining-hall  of  Lincoln*s  Inn,  in  the 
county  of  Middlesex,  by  four  equal  quarterly 
payments,  &c,  in  every  year,  tax-free,  and  with- 
out any  deduction;  the  first  payment  thereof 
to  begin  and  be  made  on  such  of  those  days  of 
payment  as  should  happen  next  after  the  death 
of  the  said  John  Henry  Marquis  of  Lansdowne : 
and  also,  that  in  case  and  so  often  as  the  said 
annual  rent  or  clear  yearly  sum  of  SOOO/,  or  any 
quarterly  payment  thereof,  should  happen  to  be 
behind  or  unpaid,  in  part  or  in  all,  by  the  space 
of  fourteen  days  next  after  any  of  the  said  days  of 
payment  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  and  from  time  to  time,  as  often  as 
it  should  so  happen,  it  should  and  might  be  lawful 
to  and  for  the  Appellant  and  her  assigns  to  enter 
into  and  distrain  upon  all  and  singular  the  said 
hereditaments  and  premises  thereby  charged  with 
the  same  yearly  rentcharge  or  sum  of  3000/.  or 
intended  so  to  be,  and  every  of  them,  or  any 
part  or  parts  thereof,  in  like  manner  as  in  the  case 
of  distress  taken  for  rent,  reserved  by  landlords 
on  common  demises  for  years ;  to  the  intent  that 
the  Appellant  and  her  assigns  might  be  fully  satis- 
fied and  paid  the  same  annual  rent  or  clear  yearly 
sum  of  3000/.  and  every  part  thereof  so  in  arrear 
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and  unpaid^  and  all  costs,  damages^  and  expenses      1820. 
attending  the  takini?  such  distress  and  distresses,        "^       ' 
or  to  be  sustained  by  reason  of  the  non-payment  r.  lans- 
thereof^  contrary  to  the  true  intent  and  meaning  o?hbm.''"^ 
of  the  said  appointment 

And  for  the  considerations  before  expressed, 
and  for  the  more  effectually  securing  the  payment 
of  the  jointure,  the  said  John  Henry  Marquis  of 
Lansdowne,  in  further  exercise  and  execution  of 
the  power  given  or  reserved  to  him  by  the  settle- 
ment of  1794,  did,  by  the  deed  now  stating,  grant, 
liinit,  and  appoint,  that  all  the  manors,  messuages, 
towns,  farms,   lands,   tenements,  hereditaments, 
and  premises  thereinbefore  charged  with  the  said 
annual  rent  or  sum  of  3000/.  or  intended  so  to  be, 
with  their  and  every  of  their  rights,  members,  and 
appurtenances,  should,  from  and  immediately  after 
the  death  of  him  the  said  Marquis,  remain  and  be 
(subject  nevertheless  and  charged  with  the  said 
annual  sum  or  yearly  rent,  and  the  said  powers 
and  remedies  for  recovering  the  same)  to  the  use 
of  Sir  Thomas  Tyrwhitt  Jones  and  John  Dent 
therein  described,  their  executors,  administrators, 
and  assigns,  for  the  term  of  three  hundred  years, 
to  commence  and  be  computed  from  the  death  of 
him  the  said  Marquis,  upon  certain  trusts  thereby 
declared,  for  better  securing  the  payment  of  the 
jointure  on  the  days  whereon  the  same  was  there- 
inbefore made  payable.* 

*  The  appointment  also  contains  the  usual  power  of  entry 
and  perception  of  rents  in  the  event  of  the  jointure  being  un- 
paid for  twenty-one  days. 


70  CASES  IN  TliE  HOUSE  OF  LOllDS 

i8wc  This  deed  also  was  executed  in  England  ;  and 

^^ "^"^^  at  the  time  of  the  execution  thereof  all  the  parties 

V.  LANS-        interested  therein  were  domiciled  and  resided  in 

T.lir    England. 

Thejointure       John  Henrv  Marquis  of  Lansdowne  died  with- 

dccd  executed  ,  "^  .  i      -^.t  i  ^     i         • 

in  England,  out  issuc  on  the   14th  Novembcr,  1809,  leaving 

mfiiesresl-  ^^^  Appellant  his  widow;   and  upon  his  death 

dent  there.  Lord  Henry  Petty,  now  Marquis  of  Lansdowne, 

bcr,  1809.  his  half-brother,  succeeded  to  and  entered  upon 

MarquU^of^  and  took  possession  of  all  the  said  estates  in  Ireland, 

j^Ansdowne  under  the  settlement  of  1794,  the  net  rents  of 

issue,  ica%^ng  which  cstatcs  produccd  about  30,000/.  a  year, 

the  Appellant  Q^  ^^  26th  day  of  Octobcr,  1813,  the  Appel- 

his  widow.  •'  '      ^        '  *^* 

26th  October,  lant  filed  her  bill  of  complaint  in  the  Court  of 
Ap|)eiiantfiicd  Chanccry  in  Ireland  against  the  said  Henry  Mar- 
(W  of '^  ^*^  ^"^^   ^^  I-ansdowne,  William  Earl  of  Wycombe, 
Chancery  in    his   cldcst  sou^  the  Right   Honourable   Richard 
^^  ^°  '        Lord  Holland,  and  Benjamin  Vaughan,  Esq.  Sir 
Thomas  Tyrwhitt  Jones,  and  John  Dent,  Esq. 
setting  forth  the  deed  of  settlement,  the  appoint- 
ment,   and   facts    beforementioned,   and   stating 
(among  other  things)  that,  since  the  decease  of 
stating  that     the  Said  Johu  Henry  Marquis  of  Lansdowne,  four 
re^iv^435o/.  years  of  the  Said  joiuturc  of  3000/.  had  become 

fo"urews"oin^  ^"®  '^  ^^  Appellant  under  the  said  deed  of  ap- 
lure;  pointmcnt  of  the  20th  day  of  February,   1809; 

and  that  all  payments  which  the  Appellant  had 
and  that  she  hitherto  bccu  able  to  obtain  on  account  of  it 
J^JrPJJJ^/'^  only  to  a  sum  of  4350/.:  and  further 

dent,  Henry    stating,  that  the  said  William  Earl  of  Wycombe 

Marquis  of  ^  ,  .,  ,  ••iii/»i^i 

Lansdowne     was  tenant  m  tail,  under  the  s^d  deed  of  the  17th 

KhheTad'of  M*y»  I'^^^J  ^nd  t'^^t  ^•^c  Appellant  had  fre- 
declined  to  qucutly  requested  the  said  Henry  Marquis  of 
pay-  ^ 
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Lansdowne  to  pay  the  arrears  of  her  said  join-       1820. 
ture,  which  he  had  declined  doing ;  and  that  the  ""^ ' 

___  LANSDOWNE 

Appellant   had    requested   the    said  Sir  Thomas ».  laxs-  ' 
Tyrwhitt  Jones  and  John  Dent,  to  raise  and  pay  qther^s!^^*" 
the  arrears  of  the  said  annuity:  and  charging  that  ^^^i^s^ *»»  i*^« 
the  said  William  Marquis  of  Lansdowne,  and  the 
said  John    Henry,  late   Marquis  of  Lansdowne, 
resided  in  England  at  the  time  of  the  execution  of 
the  said  deed  of  the  l7th  of  May,  1794,  and  had 
always  resided,  and  then  intended  to  reside  there, 
and  used  the  words  lawful  money  of  Great  Britain 
where  they  occur  in  the  deed  of  settlement  in 
their  strict  technical  meaning ;  and  also  charging 
that  in  and  by  the  same  deed,  where  mention  is 
made  of  certain  lands  in  the  King*s  County,  which 
were  assigned  to  the  then  Marquis  of  Lansdowne, 
at  a  valuation  made  in  Ireland,  the  amount  of  the 
said  valuation  is  expressed  to  be  money  of  Ireland, 
in  contradistinction  to  money  of  Great  Britain ; 
and  it  was  by  the  bill  submitted,  that,  if  there  be 
any  ambiguity  on  the  face  of  the  said  deed,  the 
same  ought  to  receive  a  liberal  construction  in 
favour  of  the  Appellant,  and  of  the  powers  given 
to  the  said  late  Marquis,  who  was  the  owner  of 
the  said  estates ;  and  that  the  said  William  Mar- 
quis of  Lansdowne  and  the  said  late  Marquis  must 
have  contemplated  that  the  widow  of  the  said  late 
Marquis  would  continue  to  reside  in  Great  Bri- 
tain, and  therefore  have  intended  that  her  jointure 
should  be  payable  there,  and  should  not  be  charge- 
able with  the  costs  of  remittance  or  other  ex- 
penses attending  the  payment  of  it  in  Ireland  ;  and 
that,  had  they  intended  to  depart  from  the  usage. 


72  CASES  IN  THE  HOUSE  OF  LORDS 

1820.      tlicy  would  have  expressed  their  intention  so  to 
do:   and  therefore  prayins:,  that  the   Appellant 

LANSDOWKE  .     ,        ,  ,  ,  .    1      ,  t  .  1     .     .  n 

v.  LANS-        might  be  decreed  entitled  to  the  said  jointure  ot 
oTHE^R^s.^^"    three  thousand  pounds,  as  money  is  valued  in 
Frayerof  the  Great  Britain,  and  to  be  paid  in  London,  accord- 
ing to  the  currency  of  that  part  of  the  said  United 
Kingdom  called  England ;  and  that  the  jointuring 
power  created  by  the  said  deed  of  the  1 7th  of 
May,  1794,  might  be  decreed  to  be  well  executed 
by  the  late  John  Henry  Marquis  of  Lansdowne, 
by  the  said  deed  of  the  20th  of  February,  I8O9  ; 
and  to  that  end,  that  it  might  be  referred  to  one 
of  the  Masters  of  the  said  Court  of  Chancery  in 
Ireland,  to  take  an  account  of  what  was  due  to 
the  Appellant  upon  the  foot  of  her  said  jointure 
of  3000/.  yearly ;  and  that  the  said  Henry  Mar- 
quis of  Lansdowne  might,  by  the  decree  of  the 
same  Court,  be  compelled  to  pay  the  same  to  the 
Appellant,  when  so  ascertained ;  and  that  the  said 
Sir  Thomas  Tyrwhitt  Jones  and  John  Dent  might 
be  compelled  to  aid  and  assist  the  Appellant  in 
recovery  of  her  just  rights,  according  to  such 
powers  as  they  should  have,  or  to  permit  the 
Appellant  to  proceed  in  their  names,  as  she  should 
be  advised,  indemnifying  them  against  all  costs  ; 
and  that  a  receiver  might  be  appointed  to  receive 
tlie  rents,  issues,  and  profits  of  the  lands  and  pre- 
mises in  the  said  deed  mentioned,  or  a  competent 
part  thereof,  for  payment  of  the  Appellant's  said 
jointure ;  and  that,  if  necessary,  the  lands  so  sub- 
ject to  the  Appellants  said  jointure,  or  a  com- 
petent part  thereof,  for  the  said  term,  might  be 
sold  for  payment  of  the  said  arrears  so  due  to  the 
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Appellant ;  and  that  all  necessary  parties  might      isso. 

join  in  making  out  a  title  to  a  purchaser.  ^^ -^ ' 

The  Respondent,  Henry  Marquis  of  Lansdowne,  v.  lans- 
by  his  answer,  admitted  the  marriage  of  the  Ap-  oth'm.^*"^ 
pellant  with  the  said  John  Henry  late  Marquis  of  The  auswer  of 
Lansdowne,  and  the  due  execution  of  the  settle-  dent  the'^Mar- 
ment  of  1794:  and  he  believed  that  a  deed  ap- 1""  ^^  ^^""^ 
pointing  a  rentcharge  to  the  Appellant,  by  the 
taod  John  Henry  late  Marquis  of  Lansdowne  in 
1%Q0,  had  been  executed  in  pursuance  of  the 
power  given  him  by  the  said  settlement  of  1794, 
and  that  the  same  deeds  were  respectively  to  the 
pmport  stated  in  the  Appellant's  bill ;  and  he  fur- 
ther admitted,  that,  on  the  death  of  the  late  Mar- 
quis in  1 809,  he  became  possessed  of  the  said  set- 
tled estates,  the  net  profits  of  which  amounted  to 
a  considerable  sum,  and  more  than  sufficient  to 
answer  the  demand  of  the  Appellant ;  and  that 
applications  had  been  made  to  him  to  pay  in  Bri- 
tish money  the  charge  claimed  by  the  Appellant : 
and  the  said  Respondent  further  admitted,  that 
the  said  Earl  of  Wycombe,  deceased,  resided  in 
Cngland  when  the  said  deed  of  1794  was  executed, 
but  denied  that  he  had  always  resided  there. 

The  Respondent,  the  Earl  of  Wycombe  (the  The  answer  of 
first  tenant  in  tail  of  the  said  estates,  under  the  dent  the^ri 
settlement  of  1794,  expectant  on  the  decease  of°^  Wycombe, 
his  &ther,  the  said  Henry  Marquis  of  Lansdowne), 
being  an  in&nt  by  his  answer  submitted  his  rights 
to  the  protection  of  the  Court 

The  answers  having  been  replied  to,  and  issue  issue  joined 
being  joined  in  the  cause,    witnesses  were  ex- ^jj^ji;^^' 
amined  on    behalf  of  the  Appellant  and   Re- 
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i8«o.      spondcuts  respectively,  to  prove  the  execution  of 

-"■""^^'^^  the  deeds,  out  of  which  the  question  arises,  the 

V.  LANS-        marriage  of  the  Appellant,  and  the  domicile  of 


DOWNS  ASD 
OTHERS. 


the  parties. 


Mav«7,i8i4.  The  causc  came  on  to  be  heard  before  the  Lord 
in&undtr  "High  Chancellor  of  Ireland,  on  the  27th  of  May, 
^^^^^^P*^1814,  when  his  Lordship  was  pleased  to  order  and 
obtain  the  opi- direct,  "  That  the  cause  should  stand  over,  with 
Coun  of (>>m. "  liberty  for  the  parties  to  proceed  to  obtain  the 
iJ^iand^^hi  "  opinion  of  the  Court  of  Common  Pleas  in  Ire- 
iheriheA|>-  **  land,  ou  the  question,  whether  the  annuity  or 
rure^M*^^*^  "  jointure  so  payable  to  the  Appellant,  were  pay- 
able in  English  «  ^\j\q  jn  English  or  Irish  currency,  and  where  the 

or  Irish  cur-  *^  ,  • 

rency,  and      "  same  was  to  be  paid." 

Miciuicimas        ^  ^^^  ^^is  accordingly  prepared,  and  argued 

Term,  1814.  bcforc  the  Court  of  Common  Pleas  in  Michael- 

Case  argued.  . 

mas  Term,  1814;   and   the  judges   of  the   said 
Court,  during  the  same  Term,  certified  their  opi- 
nion as  follows : 
Judges'  certi-      "  That  the  jointure  of  the  said  Marchioness  of 
jobTurc  was*  "  Lausdowttc,  lu  the  said  case  mentioned,  being 
payable  in      «  ^  rent  charged  on  lands  in  Ireland,  is  payable  in 

Irish  currency,  -        ,  *^  . 

aud  in  Ireland.  ^'  Irish  currency;  and  that  the  same  is  payable  in 

"  Ireland." 
Dec.  8,  1814.     The  cause  came  on  to  be  heard  before  the 

Cause  heard  on 

the judges'cer- Lord  Chancellor,  on  the  certificate  of  the  judges 
lificate.  ^£.  the  Court  of  Common  Pleas,  upon  the  8th  day 

of  December,    1814,  when   his   Lordship  made 

the  following  decree : 
Decree,  that       "  That,  according  to  the  true  intent  and  mean- 
was^p^bicin"  iug,  and  the  legal  operation  of  the  deed  of  the 

i^tfhei^raS"  ^'^^^  ^^  ^^y*  ^''^^^  ^"  ^^^  pleadings  mentioned, 
not  elsewhere. «  the  Appellant  is  entitled  to  be  paid  the  rent- 
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^<  charge  of  three  thousand  pounds  per  annum,      1820. 

"  therein  mentioned,  according  to  the  currency  ^ 

*^  of  money  in  Ireland^  and  not  according  to  thev.  lans-"  " 

**  currency  of  money  in  Great  Britain,  and  is  en-  0x11^^8^^'^ 

^  titled  to  be  paid  the  said  rentcharge  in  Ireland, 

^  and  not  elsewhere ;  and  the  Defendant  having, 

*'  by  his  answer,  offered  to  pay  the  same,  it  was 

*^  referred  to  the  Master  to  take  an  account  of 

^  what  was  due  upon  the  foot  of  the  said  rent- 

^^  diarge,  after  all  just  allowances ;  and  it  was  fur* 

^'  ther  ordered,  that  all  parties  should  abide  their 

"  own  costs/' 

Against  this  decree,  and  the  order  upon  the  Appeal  against 
ordinal  hearing,  the  appeal  was  brought  praying  ^^^  ^*^'**' 
that  the  House  would   so  far  reverse  the  said 
decree,   as  to  direct,  ''  That,  according  to  the 
^*  true  construction  of  the  said  deed  of  the  1 7th 
*'  of  May,  1794,  the  Appellant  shall  be  paid  her 
"  said  jointure  of  tkree  thousand  pounds  yearly^ 
**  according  to  the  currency  of  money  in  England, 
^^  and  not  according  to  the  currency  of  money  in 
^<  Ireland,  and  that  she  shall  be  paid  the  same  in 
*'  Englandr 


For  tlie  Appellant — The  Attorney  General  and 
J^Ir.  Heald. 

It  is  a  general  rule,  supported  by  many  autho-  Arguipcnt, 
rities,  that  money  is  to  be  paid  according  to  the  ^*^  ^' 
currency  o£  and  at  the  place  where,  the  contract 
is  entered  into,  unless  the  parties  to  the  contract 
specially  agree  otherwise. 

In  this  case  the  parties  to  the  deed  of  17th 
May,  1794,  so  far  from  specially  agreeing  other- 
wise, have  thei:eby  provided  that  the  annuity  shall 
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be  paid  in  lawful  money  of  Great  Britain,  which 
must  mean  English  currency.  That  they  had 
their  attention  directed  to  the  difference  between 
English  and  Irish  currency,  appears  from  some  of 
the  provisions  of  the  deed. 

The  annuity  being  charged  on  lands  in  Ireland, 
does  not  alter  the  rule  before  stated ;  if  so,  the 
14th  Geo.  III.  c.  79,*  would  appear  to  be  unneces- 
sary. Contracts  must  be  interposed  according  to 
the  law  of  the  place  where  they  are  executed. 

John  Henry  Earl  of  Wycombe  was  a  purchaser 
under  the  deed  of  1794,  for  valuable  consider- 
ation ;  and  such  deed  is  to  be  construed  in  the 
manner  most  beneficial  to  him. 

The  contract  in  this  case,  it  must  be  presumed, 
had  a  reference  to  the  country  where  the  parties 
resided,  and  for  that  special  reason  the  words 
•*  Great  Britain**  were  introduced.  The  marriage 
was,  in  part,  in  consideration  of  the  power,  and 
the  appointment  was  according  to  the  power. 
The  Court  below  seems  to  have  considered  the 
single  circumstance  that  it  was  a  rentcharge  pay- 
able out  of  lands  in  Ireland.  They  disregarded  the 
fact  that  the  parties  were  resident  in  England,  and 

*  The  act  was  passed  to  remove  doubts  which  had  arisen  from 
the  statute,  12  Anne,  St.  2,  c.  16,  as  to  the  legah'ty  of  contracts 
made  between  parties  resident  in  Great  Britain,  for  monies  lent 
at  interest  beyond  5  per  cent,  upon  the  security  of  lands,  &c* 
in  Ireland  and  the  West  Indies  and  the  assignment  of  such  secu- 
rities. It  enacts  that  such  contracts  and  assignments  made  and 
executed  in  Great  Britain  shall  be  as  valid  as  if  executed  in  the 
place  where  the  lands,  &c.  lie— provided  the  money  lent  does 
not  exceed  the  value  of  the  lands,  &c.  mortgaged-^and  it  pro- 
vides that  no  penalties  under  the  statute  of  12  Anne  shall  be  in- 
curred upon  such  contracts  for  interest  at  the  rate  established  In 
the  country  where  the  mortgaged  premises  lie. 
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aod  gave  no  effect  to  the  words  *'  of  Great  Bri-      ^^^ 


^*  tain." 

LAKSDOWNB 
V,  LANS- 

The  Lord  Chancellor.    Have  you  the  case  sent  dowme  and 

OTMKRS 

to  the  Court  of  Common  Pleas  in  Ireland  ?  If  it 
states  no  more  than  the  printed  cases  it  was  not 
worth  sending.  The  deed  of  settlement  speaks  of 
sterling  English  money,  and  of  money  of  Ire- 
land, showing  an  advertence  to  the  distinction. 
^Whatever  may  be  the  effect  of  the  lej;  loci  contraC'^ 
ius,  or  that  the  money  is  to  be  paid,  as  a  rent- 
cbaige  issuing  out  of  lands,  in  cases  where  no 
provision  is  made  by  the  deed,  or  instrument  of  ' 
contract :  the  rules  of  law  arising  out  of  those 
circumstances  are  inapplicable  to  a  case  where  the 
instrument  itself  furnishes  the  means  of  inter- 
pretation. Upon  looking  at  the  various  expres- 
sions of  the  deed«  the  first  striking  question  which 
occurs  is,  whether  sterling  English  and  lawful 
money  of  Great  Britain  do  not  mean  the  same  thing? 

Xor^  Redesdale.  The  provision  with  respect  to 
the  22150/,  and  the  same  for  S6Q6/,  the  surplus 
of  the  valued  estate  is  clearly  English  money. 
There  is  one  respecting  the  money  payable  out 
of  the  Buckinghamshire  estate,  which  is  not  ex- 
pressed to  be  either  English  or  Irish. 

For  the  Appellant.  The  contract  may  be,  and 
apparently  is,  for  lawful  money  of  Great  Britain 
payable  in  Ireland.  By  this  construction  the  dis- 
tinction taken  in  Phipps  v.  Lord  Anglesea  *  is 

*  5  Vin.  Abr.  ConditioQ  Q.  b.  8.  v.  post,  p.  88. 
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1820.       avoided.     The  Lord  Chancellor  of  Ireland  was  of 
'^^^^^'*~*^  opinion  that  the  money  ought  to  be  paid  in  Eng- 

LANSDOWNB  .^  c?  i  ^ 

V.  LAN*.  lish  currency,  but  thought  himself  bound  by  the 
certificate  of  the  judges  of  the  Common  Pleas. 
No  one  of  the  sums  to  be  paid  under  the  settle- 
ment were  of  Irish  currency.  The  only  passage, 
in  which  the  expression  occurs,  is  in  the  valuation 
of  lands,  where  nothing  is  expressed  as  to  currency. 
In  the  provisions  for  younger  children,  and  power 
to  jointure  wives  resident  in  England,  it  is  to  be 
implied  that  the  parties  meant  English  money.  In 
the  absence  of  special  provision,  it  might  as  well  be 
argued,  that  the  English  money  lent  in  England, 
upon  the  mortgage  to  M.  is  to  be  repaid'  in  Irish 
currency.  What  will  be  said  of  tlie  power  to  Lord 
H.  Petty,  which  extends  over  English  as  well  as 
Irish  estates.  That  cannot  be  construed  to  mean 
Irish  currency,  and  how  lawful  money  of  Great 
Britain  can  be  so  construed  is  difficult  to  conceive. 

Lord  Redesdale.     There  is  no  lawful  money  of 
Ireland ;  it  is  merely  conventional.     There  is  nei- 
ther  gold  nor  silver  coin  of  legal  currency — no- 
thing but  copper. 

For  the  Appellant.  The  valuation  of  the  lands 
having  been  made  in  Irish  currency  by  Irish  sur- 
veyors, was  afterwards,  for  the  purposes  of  the 
settlement,  calculated  in  English  currency :  that 
fact  appears  by  the  deed  itself. 

For  the  Respondents — Mr.  Home  and  Mr. 
Abercrombie. 
The  question  turns  entirely  on  the  power. 
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Lord  Redesdale.  What  is  the  difference  between       1820. 
lawful  money  of  Great  Britain  and  sterling  money  ?  ^"^>^"^^ 

LAJISDOWNR 

In  the  statute/  under  which  the  Lord  Chancellor  &.  lans- 
receives  his  salary,  the  amount  is  fixed  in  English  ^^HJ^^^ 
money,  which   is  called   sterling:    that  amount 
is    afterwards    computed    and   expressed   to    be 
10,8S3/.  6s.  8d.  Irish  currency.     There  is  no  such 
thing  as  Irish  money;  it  is  Irish  currency. 

« 
¥or  the  Respondents.     No  distinction  is  to  be 

takeo  between  lawful  money  and  sterling  money. 

la  the  case  of  Phipps  v.  Lord  Anglesea^  the 
clause,  providing  the  jointure  for  the  wife,  di- 
rectedt  that  the  payment  should  be  without  abate- 
mentf  which  words  are  omitted  in  the  provision  t 
as  to  portions  for  the  daughters ;  and  that  part  of 
the  case  was  decided  upon  the  ground  that  it  was 
to  be  considered  as  a  sum  in  gross,  and  not  as  a 
rent  issuing  out  of  the  lands'*  § 

The  question  is  not  always  decided  by  the  place 
of  contract.  In  Robinson  v.  Bland^W  where  the 
question  was  upon  a  bill  of  exchange,  a  contract 

♦  42  Geo.  III.  c.  105,  s.  1. 

f  Tills  appears  only  by  allegation,  arguendo^  of  the  counsel 
for  tlie  Defendants,  in  the  case  cited,  who  represent  it  to  be 

a  rent  to  be  paid  at  London  without  any  deduction  for  cx- 

cbange.'* — See  5  Vin.  Abr.  209. 

X  The  portions  for  the  daughters  were  to  be  raised  by  a  term 
vczsted  in  trustees  for 'that  purpose. 

§  But  Parker,  C.  who  decided  the  case,  commences  his  judg- 
ment, by  saying,  **  the  portion  ought  to  be  paid  here  where  the 
'■  contract  was  made  and  the  parties  resided,  and  not  in  Ireland 
'*  where  the  lands  lie  charged  with  the  payment;"  and  he  relies 
upon  the  intention  of  the  parties. 

U  2  Burr.  Rep.  1077. 
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1820.      of  a  transitory  nature,  the  judges  held,  that  it  was 
^^">^'^''^  demandable  only  in  England,  because  the  parties 

LANSDOWNE  .  •'  .-ni,xi» 

v.  LANS-  had  a  view  to  payment  m  England.  In  this  case, 
oTHXRs.^"^  it  appears,  from  the  very  circumstance  of  limiting 
the  power  of  charging  to  lands  in  Ireland,  that  the 
parties  had  a  view  to  payment  in  Ireland,  although 
they  were  resident  in  England.  In  WaUis  v. 
Brightwellf*  the  testator  demised  his  lands  in  Ire- 
land to  a  trustee  for  a  term  of  years,  in  trust,  to 
pay  to  his  wife,  during  her  life,  80/.  a  year  out  of 
the  rents.  A  trust,  to  pay  a  sum  out  of  rents,  is 
materially  different  from  a  charge  upon  lands; 
and  in  that  case  there  was,  moreover,  the  spe- 
cialty noticed  in  the  judgment,  that  the  testator, 
upon  leases  of  part  of  his  Irish  estates,  had  re- 
served rent  to  be  paid  in  London  tax-free,  which 
was  just  sufficient  to  pay  the  annuities  given  by 
his  will.  In  Saunders  v.  DrakCfi  the  testator  re- 
siding in  Jamaica  at  the  date  of  his  will,  but  hav- 
ing friends  in  England  as  well  as  Jamaica,  gave' 
some  legacies  to  be  paid  in  sterling  money ;  others 
he  gave  generally ;  and  Lord  Hardwicke  decided 
that  the  general  legacy  was  payable  in  the  cur- 
rency of  Jamaica.  No  place  of  payment  being 
specified  in  the  deed  giving  the  power,  the  de- 
fault, if  made,  and  the  consequent  remedy,  could 
only  be  in  Ireland.  They  might  (and  if  that  had 
been  the  intention,  would)  have  provided  that  the 
money  should  be  payable  in  England :  not  having 
done  so,  the  case  is  left  to  the  general  operation 
of  the  law. 

*  2  P.  W.  88.  t  2  Atk.  465. 
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By  the  general  rule  of  law/  an  annual  sum      isso. 
chargeable  on  lands  is  payable  on  the  land,  and  in  ^"~v^*^ 

LA1I8D0WNB 

this  respect  differs  from  a  sum  in  gross  secured  on  o.  lans- 
land  which  is  payable  to  the  person,  where  ^o^^'^^^^^'^ 
place  of  payment  is  expressly  appointed.    In  this 
case  the  legal  effect  of  the  contract  is,  that  the 
money  which  the  parties  to  the  deed  had  power 
to  charge  upon  lands  situate  in  Ireland  only,  is 
payable  in  Ireland,  and  in  Ireland  only.    There  is 
BO  personal  obligation  to  pay,  nor  personal  re- 
medy to    enforce    payment;  the    power    is    to 
chuge  certain  lands,  situate  in  Ireland,  with  a 
rentcharge.    The  whole  subject-matter  is  local  by 
the  very  nature  of  the  contract.   The  grantee  of  a 
lentcharge  (and  the  appointee  of  a  rentcharge  is 
Ma  such  grantee)  is  to  demand  it  where  he  can  find 
his  remedy;  that  is  to  say,  upon  the  land.f    It 
was  argued  for  the  Appellant,  that  the  rule  of 
law  is,  that  contracts  are  to  be  judged  according 
to  the  law  of  the  country  where  such  contracts 
were  made,  and  that  this  deed,  having  been  ex- 
ecuted  in   England,    was   to   be  construed  ac- 
cordingly; but  that  rule  extends  only  to  per- 
sonal contracts,  and  is  confined  to  contracts  to 
be   performed   within    the    country  where  they 
were  made.     It  is  a  rule  as  general   and   re- 
cognised,;{;  that  contracts  entered  into  with  an 
express   view   to  the   law  of  another  .country, 
and   to  be  performed   in  another  country,   are 
to  be  judged  of  according  to  the  law  of  that 

*  Co.  Lit.  210  (b.)  211  (a.) 

f  Gilb.  OD  RenU,  8vo.  Irish  edition. 

^  Or  aD  exception  to  the  general  rule  before  slated. 

VOL.  II.  G 
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1880.      country  wherein  they  are  to  be  performed.     Con- 
^^'"""'^  suctudoy  et  statuta  loci  in  quern  est  destinata  solutio 

LANSDOWVE  ' 
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V.  LANS-        respicienda  sunt.^  In  this  sort  of  contract  the  par- 
ties contracting  to  settle  or  limit  lands  in  England 
and  Ireland,  and  giving  the  power  in  question  to 
charge  lands  in  Ireland  only,  must  be  implied  to 
have  contracted  with  a  view  to  the  law  of  that 
country  where  the  lands  lie,  and  upon  which  the 
contract  was  to  be  performed,    and   their  con- 
tract ought  to  be  construed  accordingly.     Such 
was  the  rule  according  to  the  civil  law.    "  Ve- 
^^  rum    tamen   non  ita   praecise  respiciendus  est 
locus  in  quo  contractus  est  initus,  ut  si  partes 
alium   in   contrahendo  locum   respexerint,  ille 
'^  non  potius  sit  considerandus.     Nam  contraxis9t 
unusquisque  in  eo  loco  intelligitur  in  quo  ut  sol- 
veret  se  obligavitJ*  f — Lord  Mansfield  adopts  the 
same  distinction  in  Robinson  v.  Bland.t     In  deli- 
vering his  judgment,  he  says,  **  The  parties  had  a 
view  to  the  laws  of  England.    The  law  of  the 
place  can  never  be  the  rule  where  the  transac- 
tion is  entered  into  with  an  express  view  to  the 
'^  law  of  another  country,  as  the  rule  by  which  it 
is  to  be  governed;*'  and  in  reasoning  on  the 


cc 


*  Sir  John  Davies'  Reports,  Case  of  mixed  money,  in  the  last 
resolution  near  the  end.  The  passage  quoted  is  from  Budelios 
de  re  Nuramaria,  1.  9^  c.  21,  and  it  is  there  applied  to  cim- 
tracts  between  merchants. 

t  Hub.  lib.  i.  tit.  3,  n.  10.  The  passage  quoted  occurs  iathe 
title  **  De  conflictu  Legum,"  and  is  specially  applied  in  that 
place  to  the  subject  of  marriage  contracts.  Its  general  application 
seems  to  be  borne  out  by  the  authority  of  the  last  resolution  in 
the  *^  Case  of  mixed  moneys." 

X  2  Burr.  1078. 
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circQiDstances  in  that  case^  he  observes,  '^  No\ie      iseo. 
^  here  the  payment  is  to  be  in  England :  it  is  an  ^^       '' — ^ 
^  Enghsh  secunty,  and  so  intended  by  the  par-  v.  lavs- 
« ties,*'  and  adopts  the  reasoning  of  counsel—  °them.^" 
*  That  Sir  John  Bland  could  never  be  called  upon 
^  abroad  for  payment  of  this  bill,  till  there  had 
^  been  a  vilfhl  default  of  payment  in  England. 
"^  The  bill  was  drawn  by  Sir  John  Bland,  being  in 
*  furis,  upon  himself  in  England,  payable  ten  days 
^  lAer  sight.''    So  in  Sir  John  Champant  v.  Lord 
Rmekgh.*    ^  A  bond  made  in  England  was  sent 
'^Ofcr  to  my  Lord's  correspondent  in  Ireland,  and 
'^  tie  numey  to  be  paid  there,  and  it  was  not  men- 
"  tioned  what  interest  should  be  paid,  and  the  Lord 
^  Keeper  was  of  opinion  that  it  should  carry  Irish 
^  interesf     Upon  a  careful  review  of  all  the 
cases,  it  will  be  found  that  whenever  the  law  of 
the  place  of  contract  has  been  allowed  to  influence 
the  construction  of  the  instrument,  there  was  no- 
thing local  in  the  terms  of  the  contract  as  to  its 
performance. 

As  to  the  argument  raised  upon  the  words 
^  lawfid  money  of  Great  Britain."  British  money 
is  current  in  England ;  so  is  it  current  in  Ire- 
land ;  but  not  at  the  same  rate.  The  same  con- 
stitutional prerogative,  which  stamps  its  cur- 
rency in  England  at  one  rate,  ascertains  its  cur- 
rency in  Ireland  also  at  another  rate.  Money, 
by  die  law  of  Ireland,  ought  not  to  be  current 
at  one  rate,  and  payable  at  a  different  rate, 
respecting  a  contract  to  be  there  performed. 
That  mixed  money,   does   not  import  English 

*  Prec.  Chan.  128. 
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i8fo.  currency,  appears  from  **  The  case  of  mixed  mo-' 
LANSDowHE  ^^^7 >"  *  whicH  has  established  the  construction 
V.  LANS-       uniformly  since  given  to  these  words  in  Ireland* 

DOWNEAND  ,      i  .  •  t  rt         t'    t 

oTBERa.  ds  not  denotmg  money  accordmg  to  English  cur-^ 
rency,  but  merely  money  of  English  coinage.  In 
Ireland  these  words  have  a  definite  meaning. 

In  granting  a  power  to  create  a  rentcharge  to  a 
given  amount,  the  parties  cannot  well  be  implied  to 
have  intended  that  a  greater  rentcharge  might  be 
created  under  the  words  used,  than  could  be  levied 
by  distress  on  the  lands,  according  to  the  law  of  the 
country  where  the  lands  lie ;  and  it  is  clear  law  in 
Ireland,  that  under  a  distress  and  avowry  for  a  rent- 
charge  of  3000/.  lawful  money  of  Great  Britain,  no 
more  could  be  levied  than  3000/.  of  Irish  currency, 
although  the  party  might  insist  upon  payment  in 
money  of  the  coinage  of  England.    The  common 
printed   forms  of  bonds  and  other  instruments 
used  in  Ireland  are  in  these  terms;   and  yet  it 
never  has  been  attempted  to  recover  upon  these 
instruments  according  to  English  currency;   so 
well  ascertained   is  the  meaning  of  the  words 
'*  lawful  money  of  England.**    In  truth,  a  different 
decision  on  these  words  would  operate  to  improve 
considerably  the  situation  of  all  obligees  in  Ire* 
land,  and  to  injure  that  of  obligors,  who  have  in 
all  cases  signed  bonds  for   payment  of  lawful 

*  Davies'  Rep.  qua  supra.  The  case  of  "  mixed  moneys "  is 
more  favourable  to  the  Respondent's  argument  than  it  is  here  re- 
presented. For,  upon  a  contract  to  pay  100^.  sterling,  lawful 
money  of  England^  it  was  held  in  the  Privy  Council^  upon  the 
opinion  of  the  judges,  that  a  tender  of  mixed  moneys  was  suffi- 
cient.—See  a  short  abstract  of  that  case  in  a  note  at  the  end  of 
this  case. 
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money  of  Great  Britain,  upon  the  general  under-      isso. 
standing  and  hitherto  received  legal  construction,  ^^•""v— ^-^ 
that  these  words  did  not  import  the  currency,  but  v.  laks- 
the  coinage  of  the  money.  othem^"^ 

This  annuity  being  charged  on  Irish  land,  it 
must  be  intended  to  be  Irish  money;  it  could 
only  be  recovered  by  process  in  Ireland. 

These  parties  certainly  understood,  and  took 
the  distinction  between  English  and  Irish  money, 

as  tp^rs  by  the  recital  of  the  valuation  of  part 

of  the  lands ;  but  in  the  clause  in  question  the 
bi^iuige  is  varied.  The  jointure  is  limited  to 
SOOOL  lawful  money  of  Great  Britain  ;  but  there 
is  no  direct  power  to  charge  the  estate  with  lawful 
iDooey  of  Great  Britain.  The  power  is  merely  to 
charge ;  and  the  words  tax-free,  and  without  de* 
daction,  relate  to  the  taxes  of  Ireland. 

The  Attorney  General  in  reply.  The  attention 
of  the  parties  having  been  called  to  the  distinc- 
tion, as  appears  by  the  valuation,  what  could  they 
mean,  by  using  the  words  lawful  money  of  Great 
Britain,  but  to  distinguish  it  from  Irish  currency  ? 

The  Lord  Chancellor.  How  would  they  deal  with 
a  recital,  that  a  man  having  advanced  12,000/.  ster- 
ing,  it  is  provided  that  he  shall  receive  12,000/.  ? 
Would  they  contend  he  must  receive  so  much 
less? 

The  Attorney  General.  That  is  precisely  the  case 
upon  the  mortgage  to  Munday,  which  is  for 
2OJ0O01.  This  is  no  question  between  landlord 
and  tenant  upon  a  distress  for  rent.  If  the  power 
had  been  to  charge  dollars,  no  objection  could  be 
raised  on  the  part  of  the  tenant.  Is  the  power 
given  ?  That  is  the  sole  question. 
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The  Lord  Chancellor.  The  power  is  clearly  to 
charge  an  annuity  of  SOOO/.  la^^ul  money  of  Oreat 
Britain.  If  the  donee  had  exceeded  the  power^  the 
appointment  would  have  been  void  at  law-^in 
equity  it  might  have  been  good  except  for  the  ex- 
cess. But  what  has  a  court  of  law  to  do  with  that 
question  ? 

The  Attorney  General.  It  was  not  argued  in  Ire- 
land that  the  appointment  exceeded  the  powef^ 
which  must  have  been  the  case  if  their  construc- 
tion is  right. 

The  Lord  Chancellor.*   It  is  difficult  to  imagine 
how  this  case  found  its  way  into  a  court  of  equity, 
except  on  the  ground  of  calling  upon  the  trustees 
to  act.  If  the  Appellant  is  entitled,  as  grantee  of  a 
rentcharge,  she  might  have  proceeded  to  enforce 
her  legal  remedy  by  distress.     It  is  stated  that  the 
Lord  Chancellor  of  Ireland,  after  the  return  of 
the  certificate  from  the  Common  Pleas,  retained 
an  opinion  contrary  to  that  certificate,  but  made 
the  decree  according  to  it,  from  deference  to  the 
judges  of  the  Common  Pleas.     In  that  surely 
there  must  be  some  mistake.    For,  although  it  is 
highly  useful  in  legal  questions  to  resort  to  the 
assistance  of  the  courts  of  law,  yet  it  must  be 
well  known  to  those  experienced  in  the  practice 
of  courts  of  equity,  that  they  are  not  bound  to 
adopt  the  opinion  of  the  courts  of  law  to  which 
they  send  for  advice.     It  has  occurred  to  me  to 
send  the  same  case  successively  to  the  Courts  of 
King's  Bench  and  Common  Pleas,  and  not  to  adopt 
the  opinion  (though  highly  to  be  respected)  of 
either  of  those  courts. 

*  At  the  conclusion  of  the  reply. 


ON  APPEALS  AND  WRITS  OF  ERROR.  87 

If  this  were  the  case  of  a  simple  charge  of     1820. 
SOOOL  on  lands  in  Ireland,  the  place  of  contract,  ^~-v~-^ 
the  domicile  of  the  parties,  the  place  appointed  v.  lans- 
for  payment,  and  other  circumstances,  might  re-  ^^^^^^^^^ 
quire  consideration,  and  would  furnish  the  ground 
for  the  decision  of  the  case :  but  the  instrument 
itself  must,  in  this  case,  give  the  rule  of  decision,— - 
a  settlement  making  various  arrangements,  some 
\kid  to  the  provision  in  question,  others  different 
firam  it.    It  was  impossible  that  the  Court  of  Com* 
moo  Pleas  should  have  given  a  satisfactory  opinion 
opoo  the  question,  if  the  case  was  sent  nakedly  to 
tbem  without  a  statement  of  the  deed.    It  will  be 
proper  that  we  should  carefully  inspect  every  part 
of  the  deed  before  we  decide  whether  the  judg« 
ment  ought  to  be  affirmed  or  reversed. 

The  Lord  Chancellor.    This  is  a  question,  whe-  May  5. 
ther,  under  an  instrument  purporting  to  be  an 
appointment,  according  to  a  power,  of  an  annuity 
df  lawful  money  of  Great  Britain,  the  sum  is  to  be 
paid  in  lawful  money  of  England,  at  the  rate  of 
English  or  of  Irish  currency. 

Before  I  state  the  instrument  containing  the 
power,  I  ought  to  observe,  that,  upon  looking  at 
the  settlement,  I  perceive  it  was  expedient  and 
proper  to  raise  this  question  in  equity  ^  because,  by 
the  deed  of  settlement,  various  terms  of  years 
were  created  for  various  purposes,  and  the  remedy 
in  a  court  of  law  might  have  been  defeated,  if  those 
terms  had  been  set  up  to  obstruct  such  proceeding. 
The  Lord  Chancellor  of  Ireland,  it  is  said,  was 
of  opinion  that  the  annuity  was  payable  in  English 
currency  j  but  thought  fit,  nevertheless,  to  direct 
a  case  for  the  opinion  of  the  Court  of  Common 
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1820.      Pleas,  in  which  the  question  raised,  was,  whether 
"^ ^ '  the  annuity  or  jointure  was  payable  to  the  Appellant 

LANSDOWNB  w  v  t      tf  A  * 

V.  LANS-  in  English  or  Irish  currency,  and  where  payable. 
The  Court,  whose  opinion  was  desired,  certified, 
that  the  jointure  being  a  rentcharge  upon  lands  in 
Ireland  was  payable  in  Ireland,  and  in  Irish  cur- 
rency. The  reason  for  this  opinion  is  to  be  collect- 
ed only  from  the  certificate,  namely,  that  it  is  a 
charge  upon  lands  in  Ireland.  We  are  not  informed 
of  any  other  reason.  If  that  were  the  simple 
case,  the  matter  is  clear  according  to  settled 
principles  of  law.  But  in  this  case  the  question  is 
to  be  decided  by  the  intention  expressed  in  the 
deed  of  settlement.  The  meaning  is  to  be  col- 
lected from  the  words  immediately  applicable  to 
the  point,  from  the  context,  and  from  all  parts  of 
the  settlement. 

This  is  a  power  to  charge  the  lands  with  a 
jointure  of  "  lawful  money  of  Great  Britain.**  The 
appointment  is  ma,de  according  to  the  authority^ 
and  in  the  words  of  the  power.  The  question  is 
whether  these  words  can  be  said  to  mean  Irish 
currency.  In  the  naked  case  of  a  charge  upon 
lands  the  law  is  clear  and  settled ;  but  upon  wills 
and  instruments  of  marriage  contract  all  the  cases 
cited  authorise  a  distinction.  In  such  cases  the 
intention  of  the  person  making  the  will,  and  of  the 
parties  to  the  contract,  is  to  be  collected  from  the  dif- 
ferent parts  of  the  instrument.  The  case  of  Phipps 
V.  Earl  of  Anglesea  is  to  be  found  in  three  books,* 
but  is  most  fully  reported  in  Viner's  Abridgment. 


*  5  Vin.  Abr.  909,  part  8.    2  Eq.  Ca.  Abr.  220,  part  1,  754, 
part  3.    1  P.  W.  696. 
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According  to  that  report,  by  a  settlement  made      isso. 
upon  the  marriage  of  the  Earl  of  Anglesea  with  ^— "n^— ^ 
die  daughter  of  the  Countess  of  Dorchester,  a  term  v.  lams- 
of  five  hundred  years  was  created  in  trust  to  raise  ^IJ^^/" 
l^fiOOl.  for  the  portions  of  daughters.    The  par- 
ties to  the  settlement  resided  in  England,  and 
upon  a  bill  filed  in  Chancery  by  a  daughter,  the 
sde  issue  of  the  marriage,  and  her  husband,  to 
Vi?e  the  portion,  with  the  rest  of  her  fortune  set- 
fled,  the  first  point  raised  in  Court,  was  whether 
die  12,000/.  portion  charged  by  means  of  the  term 
of  jears  upon  lands  in  Ireland  should  be  paid  in 
£iigland  without  any  abatement  or  deduction  for 
the  exchange  from  Ireland  to  England.  After  hear- 
ing arguments,  which,  in  many  respects,  were 
similar  to  those  urged  in  the  present  case,  the 
Chancellor  of  that  day  was  of  opinion  that  the 
portion  ought  to  be  paid  where  the  contract  was 
made  and  the  parties  resided,  and  not  in  Ireland 
where  the  lands  lay  charged  with  the  payment, 
for  that  it  was  a  sum  in  gross,  and  not  a  rent 
issuing  out  of  land ;  that  it  was  certainly  the  in- 
tention of  the  parties  that  the  portion  should  be 
paid  in  England,  and  not  to  send  the  young  lady 
into  Ireland  to  get  her  portion.    In  that  case^  as 
the  facts  are  stated  in  the  report,  it  was  a  question 
simply  upon  a  charge  of  a  sum  of  money  for  a 
portion  upon  estates  in  Ireland,  there  were  no 
such  words  as  sterlings  or,  as  in  this  case,  lawful 
money  of  Great  Britain.^ 

*  It  18  singular,  that,  although  (in  Viner's  Report)  nothing 
appears  m  the  statement  of  the  facts  of  the  case,  nor  in  the 
report  of  the  judgment^  of  any  specification  as  to  the  kind  of 
inoDey  to  be  paid,  but  simply  that  12,00(tf.  is  to  be  raised ;  yet. 
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18S0.  It  is  true,  that»  in  Phipps  v.  Lord  jinglesea^ 

the  distinction  is  taken  in  the  judgment  which 
was  urged  in  this  case  at  the  bar,  that  there  it  was 
a  sum  in  gross,  and  not  a  rent  issuing  out  of  land : 
but  that  seems  to  be  in  answer  to  that  part  of  the 
argument  in  that  case,  which  is  founded  on  the 
different  expressions  of  the  settlement  as  to  the 
jointure  of  the  wife,  and  the  portions  of  the 
daughters.  As  to  the  former,  which  is  by  name 
a  rentcharge,  it  is  provided  that  it  shall  be  paid  in 
London  without  deduction/or  the  exchange;  where- 
as, in  the  declaration  of  the  trust  of  the  term 
created  for  raising  the  portion  these  words  are 
omitted,  and  it  is  only  said  in  trust  to  raise  1 2,000^ 
Upon  this  point  of  the  argument  the  Court  seems 
to  have  been  of  opinion,  that,  in  the  case  of  a  rent* 
charge,  the  addition  of  such  words  might  be  neces- 
sary ;  but  that  the  question  as  to  a  sum  in  gross» 
(which  the  portion  in  that  case  was  considered  to 
be)  was  to  be  decided  on  circumstances,and  accord- 
ingly the  decision  rests,  in  substance,  upon  the  do* 
mlcile  and  the  presumed  intention  of  parties  resi- 
dent in  England,  that  a  portion  securedfor  a  daugh- 
ter  should  be,  paid  to  her  in  England.  That  case 
decides  nothing  which  can  rule  the  present  case  ; 
and  although  it  may  be  inferred  from  that  case  that 
the  Court  thought,  that,  in  the  simple  case  of  a 
rent  charged  upon  lands  in  Ireland,  it  would  be  pay- 
able in  Ireland,  and  in  Irish  currency,  yet  nothing 

in  the  argument  for  the  defendant^  where  the  language  of  the 
aettleraept  is  discussed^  and  the  provisions  as  to  the  jointure  and 
the  portions  are  contrasted,  this  passage  occurs :  **Itis  onfy  said 
''  (as  to  the  term  for  raising  the  portions)  in  trust  to  raise  and  paj 
^  out  of  the  premises  the  sum  of  l2fiOOL  of  good  and  Ungful 
*^  money  of  England,  &c.*' 


ON  APPEALS  AND  WRITS  OF  ERROR.  91 

1820. 

is  to  be  concluded,  from  the  case  as  to  what  the  ^^-^^v-— ^ 
judgment  would  have  been  in  the  case  of  a  rent^  J^^J!^^^** 
charge  of  lawful  money  of  Great  Britain.  down*  am9 

^  OTHERS* 

The  case  oi Saunders  v.  Drake j*  shows,  that  what- 
ever the  rule  may  be  in  the  simple  case  of  a  rent- 
charge,— in  a  devise  the  construction  must  be  ac« 
cording  to  the  intention.    In  that  case  the  testator 
being  domiciled,  and,  making  his  will  in  Jamaica, 
gl^ve,  in  the  first  place,  certain  legacies  to  be  paid  in 
tetUng  money,  and  immediately  after  two  legacies 
are  given  by  the  will,  without  any  direction  that 
tbcy  should  be  paid  in  sterling  money.    The  per- 
son who  claimed  one  of  the  latter  legacies  filed  a 
bill  claiming  payment  of  his  legacy  in  English 
currency.     Lord  Hardwicke,  in  that  case,  was  of 
opinion,  that  the  residence  of  the  person  devising 
must  decide  the  question  as  to  the  legacies  given 
generally ;  but  where  directed  to  be  paid  in  ster- 
Ung  money,  they  ought  to  be  paid  in  the  currency^ 
of  England,  although  the  testator  resided  in  Ja- 
maica.   So,  if  the  question  now  before  us  had 
occurred  upon  an  Irish  will,  the  rule  established 
in  Saunders  v.  Drake  would  authorise  our  deciding 
that  a  legacy,  given  in  the  words  contained  in 
this  power,  must  be  paid  in  the  lawful  money  of 
Great  Britain,  that  is,  in  the  currency  of  England. 
In  fVallis  v.  Brightweli^j;  again,  it  appears,  that  in- 
tention is  to  furnish  the  rule  of  decision.     There 
the  testator  living  with  his  wife  in  England,  by 
his  will,  made  in  England,  devised  his  lands  in 
Ireland  to  a  trustee  for  five  hundred  years  in  trust, 
out  of  the  rents  and  profits  to  pay  80/.  per  annum 
to  his  wife  for  life.    It  was  argued,  in  that  case, 

*  «  Atk.  465.  i  IF.  W.  88. 
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18S0.  that  no  place  being  appointed  for  payment,  and 
'^"""■^^""^  the  fund  being  in  Ireland,  the  annuity  ought  to 
V.  LANS-  be  paid  in  Irish  currency,  or  subject  to  the  charge 
of  remittance ;  but  the  Lord  Chancellor  decided, 
that  the  will  being  made  in  England,  where  ali 
the  parties  to  the  contract  resided,  and  this  being 
a  provision  for  a  wife,  it  should  be  intended  that 
the  provision  was  estimated  in  the  money  of  the 
country  where  the  will  was  made.  He  added, 
that  if  one,  by  will  made  in  England,  gives  a 
legacy  of  80/.  it  must  be  intended  of  English 
money,  and  it  will  be  the  same  thing  though 
charged  oh  lands  in  Ireland.  In  that  case,  al- 
though the  words  are  simply  to  pay  out  of  rents, 
&c.  80/.  the  intent  presumed  from  domicile  and 
other  circumstances  prevailed.  Must  we  not,  i 
fortiori,  where  the  words  are  to  grant  a  rentcharge 
of  SOOO/.  lawful  "  money  of  Great  Britain,'' presume 
a  similar  intent  under  similar  circamstances? 

So  again,  in  Pearson  v.  Garnett,*  Lord  Kenyan 
said,  he  was  tied  down  by  the  authorities ;  and 
held  that  unascertained  or  general  legacies  must 
be  paid  in  the  currency  of  the  country  where  the 
will  is  made. 

If  this  be  the  rule  of  law  in  the  case  of  a  le- 
gacy, where  the  party  must  claim  under  the  vo.- 
luntary  benefaction  of  the  testator,  will  it  not,  d 
fortiorij  apply  to  a  case  where  the  party  is  a  pur- 
chaser ?  In  this  case,  it  must  be  remembered,  the 
appointment,  under  a  power  given  by  contract,  is 
of  a  sum  of  SOOO/.  a  year,  lawful  money  of  Great 
Britain  ;  and  such  sum  must  be  paid  in  such  law- 
ful money,  unless  the  instrument  of  contract,  in 

*  2  Bro.  C.  C.  38, 46,  226,  Free  in  Chanc.  201,  n. 
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all  its  Other  parts,  manifests  a  clear  intention  to      isso. 
the  contrary.     Now,  without  going  through  the  ^^j^^^^^^^^ 
provisions  of  the  settlement,  it  is  enough  to  say, «.  lans- 
there  is  not  a  page  of  it  in  which  it  does  not  ap-  others^* 
pear  that  the  annuity  to  be  charged  is  payable  in 
lawful  money  of  Great  Britain. 

True,  it  is  a  rentcharge,  but  upon  that  the  only 
question  will  be  what  is  the  quantum  of  the  rent- 
diarge?  How  it  is  reserved  is  immaterial,  whether 
m  guineas,  sovereigns^  or  dollars.  It  need  not  be 
ID  noney  at  all.  If  it  had  been  in  loaves  or  oat- 
cdkes,  the  principle  of  decision  would  have  been 
die  same.  There  are  throughout  the  settlement 
charges  on  English  as  well  as  Irish  estates.  Can 
it  be  said,  as  to  any  of  these  charges,  that  a  dif- 
ferent sum  is  to  be  paid  to  the  person  entitled, 
according  to  the  site  of  the  estates  out  of  which 
the  money  is  drawn  ?  In  those  instances,  where 
Irish  estates  only  are  charged,  the  situation  and 
conduct  of  the  parties,  and  the  language  of  the 
instrument  of  contract,  show  that  they  meant 
English  currency.  In  the  schedule  annexed  to 
the  settlement,  the  Irish  estates  are  valued  ac- 
cording to  Irish  currency,  and  then  it  is  reduced 
to  English.  If  the  parties  have,  in  the  schedule, 
recognised  the  distinction,  and  shown  an  intention 
to  compute  in  English  currency,  how  can  I  un- 
derstand that  they  make  no  distinction,  or  have  a 
different  meaning  in  the  body  of  the  deed  ?  Even 
in  the  body  of  the  deed  the  distinction  is  taken 
and  acted  upon  with  respect  to  the  compensation 
given  to  the  Marquis  of  Lansdown. 

The  question,  looking  at  the  whole  deed,  is  whe- 
ther the  power  is  duly  exercised  by  granting  a 
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1690.      rentcfaarge  of  3000/.  of  lawful  money  of  Great  Bri- 
^^■^^v*""^  tain.    If  the  power  gave  him  authority  to  do  so  it 

LAV8D0WHB      •  «?    •        ^ 

V.  LAK8-       w  sufficient 

DowvB  AMD       j|.  £g  gj^j  J  j^  |jg  jj^g  p|.actice  in  Ireland,  (but  I  never 

qTHBXS.  * 

heard  of  a  decision  to  the  efTect,)  that  a  bond  given 
for  SOOO/.  lawful  money  of  Great  Britain  could  be 
discharged  by  paying  SOOO/.  of  Irish  currency. 

In  this  case  the  decision  must  be  grounded  upon 
the  construction  of  the  instrument  before  us. 

There  is  a  point  remaining  to  be  noticed,  which 
did  not  form  part  of  the  argument  at  the  bar  of 
the  House,  although  it  is  included  in  the  certi- 
ficate,  and  adopted  by  the  Court  of  Chancery; 
namely,  the  question,  whether  the  annuity  is  to 
be  paid  in  England  or  in  Ireland.  Upon  this, 
it  is  to  be  observed,  that  the  power  is  to 
charge  Irish  lands  with  so  much  lawful  money  of 
Great  Britain*  It  is  not,  however,  such  a  power, 
that  it  is  necessarily  to  be  inferred  that  the 
money  must  be  paid  in  England.  The  appoint- 
ment directs  it  to  be  paid  in  Lincoln's  Inn  Hall; 
but  we  can  only  decide  that  the  power  is  well  ex- 
ecuted, so  far  as  it  charges  on  the  lands  a  sum  of 
SOOO/.  lawful  money  of  Great  Britain.  As  to  the 
cost  of  exchange,  the  appointee  may  be  liable  to 
that  deduction.  I  found  my  opinion  upon  the  short 
reason,  that,  by  the  appointment,  SOOO/.  of  lawfiil 
money  of  Great  Britain  is  given  according  to  the 
power,  and  that  such  a  provision,  from  the  expres- 
sions and  the  whole  frame  of  the  contract,  seems 
to  have  been  contemplated  by  the  parties. 

Lord  Redtsdak.  There  is  no  doubt,  that,  ac- 
cording to  the  intention  of  the  parties,  and  the 
legal  operation  of  the  appointment  made  under 


ON  APPEALS  AND  WRITS  OF  ERROR.  95 

the  power,  this  rentfeharge  is  to  be  paid  in  hiwful      isto. 
money  of  Grreat  Britain,  and  at  the  rate  of  English  ^^-*v^-^ 

•^  '  ^  L4V8D0W1IB 

currency.  v.  lans- 

No  part  of  the  deed  of  settlement  furnishes  l^^^^""" 
a  ground  to  infer  that  the  money  to  be  chi^ged 
should  be  paid  in  Irish  currency.     As  to  ex- 
change the  case  is  different.    The  currency  h 
always  the  Same :  the  rate  of  exchange  depends 
on  circumstances,  which  may  cause  a  gain  or 
Vm  upon  payment  in  either  country.     If  the 
proceeding  had  been  by  distress,    a  tender  of 
noo  sovereigns  would  have  put  an  end  to  the 
dbtress,  and  the  ^tender  must  have  been  where  the 
proceedings  took  place.    The  right  of  demand 
and  payment  was  certainly  in  Ireland.    In  that 
part  of  the  appointment,  which  directs  payment 
in.  Lincoln's  Inn  Hall,  the  donee  has  exceeded 
his  power.    The  proceeding  in  equity,  and  not  by 
disteess,  was  necessary  in  this  case,  because  the 
term  of  five  hundred  years  might  have  been  inter- 
posed and  defeated  the  distress ;  but  a  court  of 
equity  could  only  decree  payment  of  the  sum 
chaiged  into  court,  or  to  the  individual,  suing  by 
his  agent,  in  lawful  money  of  Great  Britain.   The 
court  could  not  decree  that  SOOO  sovereigns  should 
be  sent  to  the  claimant  in  England.    There  is, 
therefore,  no  doubt  that  the  money  is  payable  in 
Ireland.    The  question  then  is,  whether  the  mo- 
ney  is  payable  in  Irish  currency  which  is  not  ex- 
pressed,  or  in  lawful  money  of  Great  Britain 
which  is  expressed  in  the  deed  ?    In  all  cases  of  a 
nmilar  description  upon  legacies,  where  the  word 
^  sterling,''  or  some  word  equivalent  has  been  used, 
the  money  has  been  held  payable  in  English  cur- 
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18S0.      rcDcy,  even  although  the  testator  was  resident 
^■^~^^^^^  out  of  England.     In  some  particular  cases  *  it  has 
V.  LANS-        been  inferred,  from  circumstances,  that  the  monej 
oTHws.^''^   was  payable  not  only  in  English  currency  but  also 
in  England :  but  there  is  no  ground  for  such  in- 
ference here.    The  decree  itself  drops  the  words 
'^  lawful  money  of  Great  Britain/'  which  was  a 
necessary  omission  to  make  it  consistent.     To 
have  said  that  SOGG/.  of  lawful  money  of  Great 
Britain  should  be  paid  in  the  same  sum  of  lawful 
currency  of  Ireland,  would   have   been  contra- 
dictory, for  the  one  would  exceed  the  other  by 
eight  and  a  half  per  cent. 

The  decree  orders  that  all  parties  shall  abide  their 
own  costs»  which  is  contrary  to  the  provision  of  the 
deed ;  but  no  alteration  can  be  made  here  in  that 
respect,  as  it  is  not  made  the  subject  of  appeal. 

Lord  Lauderdale.  If  lawful  money  of  England 
is  paid  in  Dublin,  the  only  deduction  to  be  incor- 
red  would  be  the  price  of  the  purchase  of  a  bill, 
or  the  cost  of  conveyance.  There  is  a  great  dif- 
ference between  paying  a  sum  in  English  money 
in  Dublin,  and  paying  the  same  sum  in  Dublin, 
according  to  the  difference  of  exchange,  in  which 
the  value  of  the  Irish  currency  is  computed. 
May  8.  The  Lord  Chancellor.  Upon  looking  at  the  cases, 

it  appears  that  the  appeal  extends  to  the  question 
of  costs ;  and  as  the  term  given,  according  to  the 
power  to  secure  the  annuity,  provides  for  the 
paymentof  all "  costs  and  charges  relating  thereto,** 
we  think  the  reversal  ought  to  be  with  costs.  As 
to  the  other  points  it  will  be  sufficient  to  reverse 
the  decree  on  further  directions.  The  reference  to 

*  Phipps  V.  Lord  Anglesea,  WaUis  v.  Brightwell,  qua  tupra. 
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the  Court  of  Common  Pleas  was  according  to  the      1820. 
course  of  a  court  of  equity,  and  ought  not  to  be 
impeached. 


iMrd  Redesdale.  Care  should  be  taken,  in 
framing  the  cases,  to  show  what  are  the  points  of 
sppeaL  No  one  could  have  imagined,  from  read- 
ing these  printed  cases,  that  the  reference  to  the 
Cwimon  Fleas  was  a  ground  of  appeal. 

Mjr  3,  1820.— -Ordered  and  adjudged,  that  the  decree  of  the 
Stk  flf  December,  ISH,  so  far  as  it  orders,  adjudges,  and  de- 
dbres,  that  according  to  the  true  intent  and  meaning,  and  the 
k§il  operation  of  the  deed  of  the  17th  of  May,  1794*,  in  the 
fkadfogs  mentioned,  the  Appellant,  is,  and  she  was  thereby  de- 
creed, iDtitled  to  be  paid  the  rent  charge  of  3,000/.  per  annum 
therein  mentioned,  according  to  the  currency  of  money  in  Ire- 
had,  and  not  according  to  the  currency  of  money  in  Great  Bri- 
tn,  and  so  far  as  it  oroers,  adjudges  and  decrees  tliat,  the  He- 
jpoodent  having  offered  to  pay  the  said  rent  charge  accordingly, 
k  should  be  re^rred  to  one  of  the  masters  of  the  said  court  of 
chancery,  to  take  an  account  of  what  is  due  on  the  foot  of  the 
md,  rent  charge  after  all  just  allowances,  and  that  all  parties 
dumld  abide  their  own  costs ;  be  and  the  same  decree  is  hereby 
so  &r  reversed.  And  it  is  declared,  that  according  to  the  true 
iateiit  and  meaning,  and  the  legal  operation  of  the  said  deed  of 
the  17th  of  May,  1794,  the  rent  charge  therein  mentioned,  of 
3/XXMiOf  lawful  money  of  Great  Britain,  is  to  be  deemed  a  rent 
dmge  of  3,000/.  of  lawful  money  of  Great  Britain,  and  not  a 
rent  charge  of  3,000/.,  according  to  the  currency  of  money  in 
Ireland,  and  that  according  to  tne  express  words  of  the  said 
deed  of  the  17th  of  May,  1794>,  the  term  of  years  thereby  au- 
thorised to  be  created  for  better  securing  the  payment  of  such 
reot  charge,  was  to  be  made  defeasible  only  on  full  payment  of 
wch  rent  charge,  and  all  arrears  thereof,  and  all  costs  and 
charges  relating  thereto :  and  it  is  further  ordered  and  adjudged, 
that  the  Appellant  is  entitled  under  the  deed  of  the  20tn  of 
fAnmy,  1809^  to  an  annuity,  or  yearly  rent  charge  of  3,000/. 
of  lawful  money  of  Great  Britain,  to  be  issuing  out  of  and 
chargeable  oa  the  lands  in  the  said  deed  mentioned,  and  to  all 
costs  and  charges  sustained  by  non-payment  thereof,  and  the 
Respondent  having  offered  to  pay  the  said  rent  charge  as  a  rent 
duffge  of  3,000/.  according  to  the  currency  of  money  in  Ireland, 
and  not  as  a  ren^  charge  of  3,000/.  of  lawful  money  of  Great 

VOL.  lU  H 
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1820.  Britain,  it  is  further  ordered,  that  it  be  referred  to  the  master 
^  ^  ^  to  wliom  the  said  cause  stands  referred,  to  take  an  account  of 
LiowiLL  V.  ^^^^  '^  ^"^  ^^  ^^^  Appellant,  on  the  foot  of  the  said  rent  charge, 
HOLLAND  AND  ^  &  ^^^^  chargo  of  3,000/.  of  lawful  money  of  Great  Britain, 
OTUEus.  after  all  just  allowances^  and  of  all  costs  and  charges  sustained 

by  non-payment  thereof,  and  particularly  so  much  of  the  costs 
of  this  suit  as  have  been  occasioned  by  non-payment  of  the  said 
rent  charge:  And  it  is  further  ordered  and  adjudged,  that  so 
much  of  the  said  decree  as  declares  that  the  Appellant  is  en- 
titled to  be  paid  the  rent  charge  to  which  she  is  entitled,  in  Ire- 
land^ and  not  elsewhere,  be  affirmed,  and  that  as  to  so  much  of 
the  costs  of  this  suit  as  have  been  occasioned  by  her  claim  to  be 
paid  the  said  rent  charge  in  England,  the  parties  do  bear  their 
own  costs. 


In  the  case  of  mixed  monies,  as  reported  by  Sir  John  Davies, 
the  contract  was  by  bond,  upon  condition  to  pay  at  a  future  day 
]  00/.  sterlings  current  and  lawful  money  of  England,  at  the  tomb 
of  Earl  Strongbow,  in  Christ  Churchy  Dublin.  The  bond  was 
executed  in  April,  43^  Eliz.  upon  a  purchase  of  wares,  by  a 
merchant  of  Drogbeda,  from  one  Gilbert,  of  London,  and  at  a 
time  when  the  pure  coin  of  England  was  current  in  Ireland.  Be- 
fore the  day  or  payment  specined  in  the  bond.  Queen  Elizabeth, 
in  order  to  pay  the  troops  of  the  royal  army  which  had  been 
many  years  employed  in  Ireland,  in  the  suppression  of  Tyrone's 
rebellion,  caused  a  great  quantity  of  mixed  monies,  with  the 
stamp  of  the  Arms  of  the  Crown,  and  the  inscription  of  her 
l^oyal  style,  to  be  coined  in  the  Tower  of  London,  and  trans- 
mitted to  Ireland,  and  a  proclamation  was  issued,  bearing  date 
the  Sith  of  May,  4*3®  Eliz.  declaring  those  mixed  monies  to  be 
lawful  and  current  money  in  the  realm  of  Ireland^  and  command- 
ing all  her  subjects  and  others  using  traffic  and  commerce  tit  thai 
kingdom  to  receive  those  monies  in  payment  of  debts,  &c  Brett, 
the  obligor,  tendered  the  mixed  monies  in  payment,  and  whether 
the  tender  was  sufficient  to  save  the  forfeiture  of  the  bond,  was 
the  question,  which  was  brought  before  the  privt/  council^  where 
Gilbert,  beinf^  a  merchant  of  London,  exhibited  a  petition 
against  Brett,  for  the  speedy  recovery  of  his  debt.  Upon  advice 
of  the  judges,  the  council  resolved  that  the  tender  was  sufficient. 

See  1  Eq.  Ca.  C.  36  (E).  Under  that  title,  pi.  2.  the 
correctness  of  the  Report  in  2  Vernon  395,  of  the  case  of  Lord 
llanelagh  v.  Sir  J.  Champant,  is  doubted,  and  in  Prec.  in  Ch. 
108,  where  the  same  case  is  reported ;  it  is  said  that  Irish  inter- 
est was  allowed.  See  the  Authorities  on  this  head,  collected  in 
Mr.  liaithby's  Edition  of  Vernon,  ii.  395. 
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IRELAND. 

AFFEAL  FROM   THE   COURT  OF  EXCHEQUER. 

Thomas  LrowiLL,  Esq ^  •  •  appellant. 

William  Holland  P. — Trustee  "I 

and  Executor  of  Thomas  Lid«  >  Respondents. 

wiLL^  Esq.  deceased,  and  others  ) 

Br  a  marriage  setdement,  containing  the  usual  limitations^ 
die  husband,  having  a  life  estate  m  reversion,  expectant 
upon  the  deadi  of  his  father,  was  empowered  when  in 
possession  under  the  limitations  of  the  setdement,  to  re^ 
Yoke,  &C.  as  to  so  much  and  such  part  of  the  premises 
conveyed,  '*  as  shall  be  then  in  possession  of  any  one  or 
"  more  tenants,  by  virtue  of  aby  one  or  more  lease  01: 
"  leases,  whereon  a  rent  or  rents,  not  exceeding  SOOZ.  by 
''the  year  in  the  whole,  shall  be  reserved,  cue.  so  as 
^diere  shall  not,  at  the  time  of  such  revocation,  be  less 
^  than  twenty  yean,  or  three  lives,  unexpired  of  such 
^  lease  or  leases/'  The  clause  of  the  setdement  confer* 
ring  the  power  concluded,  with  a  declaration,  that' it  was 
the  tme  intent  and  meaning  of  the  parties  that  the  hus- 
band should,  at  auv  Ume  during  his  life,  after  he  should 
come  into,  and  be  m  the  actual  possession  of  the  premises 
(setded),  have  absolute  power  and  dominion  over  so  much 
thereof  as  should  be  of  the  clear  yearly  value  of  SCO/,  ster- 
ling and  be  at  full  liberty  to  dispose  of  the  same  in  such 
numner,  and  to  such  uses  and  purposes,  as  he  should 
think  proper. 

The  husband  (donee  of  the  power),  after  the  death  of  his 
fiuher,  when  he  was  in  possession  under  the  trusts  of  the 
settlement,  by  a  deed  or  revocation,  purporting  to  be  an 
execution  of  the  power,  and  reciting  that  certain  lands 
therein  q)ecified  tnen  produced  a  clear  yearly  rent  of  300/. 
or  thereabouts,  revoked  the  uses  of  the  settlement  as  to 
diose  lands,  and  appointed  the  same  in  trust  for  him  (the 
donee),  his  heirs,  and  assigns.  Afterwards  the  donee 
died,  indebted  to  an  amount  exceeding  the  value  of  the 
lands  so  appointed,  and  having  no  other  estate  or  effects. 
fiy  his  will  duly  attested,  and  reciting  his  title  and  power 
to  dispose  of  the  lands  specified  in  the  deed  ot  revo- 
cation and  appointment,  he  devised  to  trustees  his  right 
and  interest  tnerein,  upon  trust,  to  sell  the  same,  and  out 
of  the  purchase  money  to  pay  his  debts,  &c.    The  Jands 

H  2 
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1890.  revoked,  appointed,  and  devised,  excq)t  a  very  smalt 

^^— V  ■!  .^      part,  to  the  value  of  8/.  a  year,  were  not  (as  recited  in 
LiDwiLL  V.  the  deed  of  revocation)  under  lease  at  the  time  of  the 

HOLLAND  AND      appointment  by  that  deed,  nor  at  the  date  of  the  will ; 
OTHERS.  but,  in  a  suit  instituted  on  behalf  of  creditors  and  le- 

gatees, to  carry  the  trusts  of  the  will  into  execution,  it 
Was  found  and  reported  by  the  officer  of  the  Court  that 
the  lands  so  appomted  and  devised  were  of  the  value  of 
sop/,  a  year.  By  the  decree  in  that  suit  the  will  was 
established,  and  the  revocation  and  appointment  held 
valid ;  and,  upon  appeal  to  the  House  of  Lords  against 
the  decree,  it  was  held  that  the  power  was  rightly  applied 
to  the  subject,  and  that  the  appointment  was  well  executed* 

By  indentures  of  lease  and  release,  dated  1 3th 
Marriage  set-  and  14th  January,  1774,  (being  the  settlement 
isch^and  14th  executed  previous  to  the  marriage  of  Thomas 
Jamiary,i774.  LidwiU  the  younger,  and  E.  J.  O'Grady)  certain 
lands  held  upon  leases  for  lives,  with  covenant  for 
perpetual  renewal,  the  property  of  Thomas  Lid- 
will,  the  elder,  for  life;  remainder  to  T.  L.  the 
younger,  for  life;  remainder  to  his  sons,  in  tail 
male ;  remainder  to  M.  L.  (the  Appellant's  father) 
for  life;  remainder  to  the  sons  successively  of 
M.  L.  in  tail  male,  &c. 

By  the  indenture  of  release,  power  was  given  to 
T.  L.  the  younger,  and  the  other  tenants  for  life 
in  remainder  after  him,  when  in  possession,  to  de- 
mise or  let  all  or  any  part  of  the  premises,  for  any 
term  not  exceeding  three  lives,  or  thirty-one  years 
in  possession,  and  not  in  reversion,  at  the  best  im- 
proved rent,  without  fine.* 

*  A  power  of  leasing  as  to  part  of  the  lands  in  settlement, 
was  also  given  to  Thomas  Lidwill  the  elder.  But  the  original 
deed  of  settlement  was  not  produced  upon  the  hearing  of  the 
appeal,  nor  was  the  power  set  forth  in  the  printed  papers  upon 
this  subject.    Sec  the  Censure  of  the  Lord  Chancellor,  p.  124. 
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The  release  also  contained  a  power  of  revo-      i82o. 
cation,  by  which  it  was  providecj  that  T.  L.  the  ~^>^"—*-' 

'         •'  r  ^  •  /»      1        LIDWILL  V, 

younger,  after  he  should  be  in  possession  of  the  Holland  and 
premises,  might,  by  any  writing  under  his  hand  p^er^^f  i(e. 
and  seal,  attested  by  two  witnesses,  or  by  his  will  vocation  w 

^  1  1  J  ***"  marriage 

attested  by  three  witness<es.  revoke,  alter,  or  deter*  settlement  to 
Bio^  all  or  any,  the  use  and  uses,  estate  and  estates ^\^ 
before  limited,  **  as  to  so  much  and  such  part  o/^yowv- 
^  the  premises  as  shall  be  then  in  possession  of  any 
^  one  or  mof^e  tenant  or  tenants,  by  virtue  of  any 
^me  or  more  lease  or  leases,  whereon  a  rent  or 

*  rents  not  exceeding  300/.  by  the  year,  in  the 
^  whole,  shall  be  reserved  and  payable  during  the 
^  continuance  of  such  lease  or  leases,  so  as  there 

*  shall  not  at  the  time  of  such  revocation  be  less 
*'than  twenty  years  or  three  lives  unexpired  of 
**  such  lease  or  leases ;  and  that  from  and  imme*- 
^  diately  after  the  execution  of  such  revocation, 
^  Standish  Grady  and  Richard  Lalor,  (trustees  in 
^  the  settlement)  and  the  survivor,  &c.  shall  stand 
^  seized  of  such  part  of  the  premises,  concerning 
^  which  such  revocation  shall  be  executed  for  the 
"  use  of  T.  L.  the  younger,  his  heirs,  and  assigns, 
^  and  that  he  and  they  shall  and  may  hold  and  enjoy 
^tbe  same,  and  receive  to  his  and  their  own 
^  use  the  rents,  &c.  clear  of  the  rent  reserved 
^  out  of  the  premises,  or  any  of  the  uses,  &c. 

^  before  expressed.  It  being  the  true  intent  and  The  parties  to 
"meaning  of  these  presents,  and  of  the  parties jJtwX 
**  hereunto,  that  the  said  Thomas  Lidwill  the  ^"®  *^«*^ »»- 

tent  and  m^^^tf^ 

*^  younger,  shall  at  any  time  during  his  life,  after  ingoftbe 
**  he  shall  come  into,  and  be  in  the  actual  posses-  vocaS<m  ^a 
^  sion  of  the  said  hereby  granted  aud  released 
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1820.  *'  premises^  have  an  absolute  power  and  dominion 
''***""^^'^^  **  over  so  much  thereof  as  shall  be  of  the  dear 
HOLLAHD  AND  ^'  yearly  value  of  300/.  sterhng,  and  be  at  niU 
tommas  ^^  liberty  to  dispose  of  the  same  in  such  manner* 
Lidwiji  the     <<  and  to  such  uses  and  purposes  as  he  shall  think 

^*  proper.  * 
T|u».iidwin,  Thomas  Lidwill  the  elder  died  in  NovembcTf 
NoT.trds.  1782,  whereupon  Thomas  Lidwill  the  younger 
became  seized  of  the  lands  of  Clonmore,  &c^ 
under  the  settlement  of  the  14th  January,  1774. 
?^^Suted  ^y  indenture  dated  the  20th  December,  1782. 
soth  Dec.  signed,  sealed,  and  delivered,  by  Thomas  Lidwill 
^^^^'  the  younger,  attested  as  by  the  deed  of  settle- 

ment required,  and  made  between  Thomas  Lid- 
will the  younger  of  the  one  part,  and  Stand- 
ish  Grady  and  Richard  Labor  of  the  other  part, 
reciting  the  marriage  settlement  and  the  power 
of  revocation  therein  contained,  and  that  the 
lands  of  Coologenafiian  or  Graffin,  containing 
300  acres  or  thereabouts,  with  the  bog  and  com- 
mon thereto  belonging,  and  part  of  the  lands  of 
Clekile,  containing  about  41  acres,  with  14  acres 
of  bog,  then  produced  a  clear  yearly  rent  of  SOO/. 
or  thereabouts ;  and  were  part  and  parcel  of  the 
lands  mentioned  in  the  marriage  settlement ; 
Thomas  Lidwill,  in  execution  of  the  power  of 
revocation,  and  of  all  and  every  other  power 
and  authority  in  him  being  or  him  thereunto 
enabling,  for  the  purpose  of  revoking,  altering, 
making  void,  and  changing  all  and  every  the  use 
and  uses,  trusts  and  limitations,  in  the  deed 
contained,  so  f^x  as  the  same  related  to  the 
SOO/.  a  year,  did  declare,  order,   direct,  limit. 
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iod  appoint,  that  Standish  Grady  and  Richard      i8^- 
Lalor,  and  the  survivor  of  them,  and  the  heirs  ^~v— ^ 
sod  assigns  of  such  survivor,  should  stand,  and  uolland  ako 
fiom  thenceforth  be  seized  of  that  part  of  the  '''^°^'''' 
lands  in  the  settlement  mentioned,  called  Coolo- 
genafrian  or  Graffin,   containing  300  acres    or 
thereabouts,  with  the  bog  and  common  thereto 
belonging ;  and  that  part  of  the  lands  of  Clekile, 
containing  about  41  acres,  with  14  acres  of  bog, 
together  with  all  and  every  their  rights,  members, 
qipendances,  and  appurtenances  thereto,  or  to 
said  lands  of  Mucklonemore,  otherwise  Clonmore, 
Coologenafrian,  and  Coologenvodeale,  belonging 
at  in  any  wise  appertaining, 

To  hold  to  the  only  proper  use,  behoof  and 
benefit  of  the  said  Thomas  Lidwill,  his  heirs,  and 
assigns,  for  ever ;  and  to,  for,  and  upon  no  other 
use  or  uses,  trust,  intent,  or  purpose  whatsoever, 
any  thing  therein,  or  in  the  marriage  settlement 
contained,  to  the  contrary  in  any  wise  notwith- 
standing. It  being  thereby  declared  to  be  the 
true  intent  and  meaning  of  the  said  deed  of  revo- 
cation, and  of  the  parties  thereto,  to  carry  into 
execution  the  said  power  of  revocation  as  fully 
and  effectually  as  in  them  lay,  according  to  the 
true  intent  and  meaning  of  the  said  deed,  and  of 
the  parties  thereto,  so  as  that  Thomas  Lidwill,  his 
heirs,  or  assigns,  or  Standish  Grady  and  Richard 
Lalor,  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  in  trust  for  Thomas  Lidwijl 
should,  from  the  day  of  the  date  of  the  deed  of 
revocation  become,  and  then  were  actually  seized 
^  possessed  of  the  revoked  lands,  to  the  only 
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iseo.  proper  use,  behoof,  and  benefit  of  said  Tho* 
^"^'^^^^^  mas  Lidwil],  his  heirs  and  ass]fi:ns  for  ever ;  and 
HOLLAND  Ivo  it  was  thereby  agreed  that  it  should  and  might  be 
oTflEM.         j^^f^j  fy^  Thomas  Lidwill,  his  heirs  and  assigns 

for  ever,  thereafter,  to  have,  hold,  and  enjoy  the  re- 
voked lands  and  premises  with  the  appurtenances : 
and  to  have,  receive,  and  take  to,  and  for  his 
and  their  own  use  and  benefit,  the  yearly  rents^ 
issues,  and  profits  thereof,  separately  and  apart, 
and  free  and  cleared,  and  absolutely  discharged 
from  the  rent  payable  out  of  the  lands  of  Clon- 
more  to  the  head  landlord,  by  virtue  of  the  ori- 
ginal lease,  or  renewal  or  renewals  thereof,  to  be 
thereafter  had  by  virtue  of  the  covenant  of  re* 
newal  in  the  original  lease ;  and  of  and  from  the 
payment  of  all  and  every,  or  any  part  whatsoever 
of  such  renewal  fine  or  fines  which  then  were,  or 
thereafter  might  become  payable  by  virtue  of  the 
original  lease  or  renewals  to  be  thereafter  had 
thereof,   and  freed,  acquitted,   exonerated,  and 
discharged  of  and  from  all  or  any  and  every  of  the 
use  and  uses,  estate,  trusts,  charges,  and  limita- 
tions contained  in  the  marriage  settlement ;  and 
from  all  manner  of  judgments,  mortgages,  or  in- 
cumbrances whatsoever,  which  could  or  might 
affect  the  lands. 
16th  June,         On  the  16th  June,  1809,  Thomas  Lidwill  the 
Ldwiii  the^  younger  died,  without  issue  male,  having  no  other 
joooger  died,  property  but  in  the  lands,  subject  to  the  revo- 
cation, and  indebted  to  several  persons,  leaving  his 
widow,    Elizabeth   Julia,   and   the    Respondent, 
Mary  Grady,  his  only  child,  and  heiress  at  law. 
HU wUi, dated  jBy  his  will,  dated  on  the  13th  of  June,  1809, 

13th  June,  ^  ^  '  * 

1809. 
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and  duly  executed  and  attested  in  the  manner      isso. 
required  by  law  for  devising  freehold  estates,  '^"^'v— ^ 
ledting,  that  he  was  entitled  to  300  acres  of  boixasd  Imd 
the  lands  of  Clonroore  or  Graffin,  under  and  by  *^^**' 
virtue  of  his  marriage  settlement,  and  to  dispose 
thereof  as  he  should  think  proper;   he  devised 
and  bequeathed  all  his  right,  title,  and  interest  in 
and  to  the  said  300  acres  of  the  said  lands  of 
Oontnore  or  Graffin,  and  all  other  his  estates  of 
what  nature  or  kind  soever  which  he  should  die 
seized  possessed  of,  or  entitled  to  at  the  time  of 
\A^  decease,  unto  the  Respondents,  John  Maherg 
ind  William  Holland  P.  and  the  survivor  of  them, 
and  his  heirs,  executors,  administrators,  and  as- 
ttgns  in  trust,  to  sell  and  dispose  thereof,  and  out 
of  the  monies  arising  from  such  sale,  to  pay  all  , 

his  just  debts,  funeral  expenses,  and  the  several 
legacies  therein  mentioned,  and,  among  others, 
a  sum  of  29600/.  which  he  bequeathed  to  the 
Respondent,  Mary  Grady's  children,  and  thereof 
appointed  the  Respondent,  Mary,  residuary  lega- 
tee, and  William  Holland  P.  and  John  Maherg 
his  executors. 

William  Holland  P.  alone  proved  the  will  in  the  5th  January, 
proper  ecclesiastical  court  in  Ireland ;  and  on  5th  for  a'saie  of 
January,  1810,  being  trustee  and  executor,  and  also  |^^  ^^enf 'f 
a  judgment  creditor  of  T.  L.  filed  his  bill  in  the  debts  and  le- 
Court  of  Exchequer  in  Ireland  against  the  Appel-  ^  ydwiu^ 
Unt,  (who  had  become  intitled  as  next  in  succes- ^***  y®'^®" 
aioQ,  under  the  limitations  of  the  deed  of  settle- 
ment,) and  others,  stating  the  indentures  of  14th 
January,  1774,  the  power  of  revocation  therein 
contained,  the  deed  of  revocation  of  the  SOth 
December,  1782,  and  also  the  will  of  Thomas 
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18S0.      Lidwill  the  younger;   and  charging  that  Tho- 
^""■^v— ^^  mas  LidwUl^  at   the  time   of  his  death,   owed 
HOLLAHD^AVD  several  sums  of  money  by  judgments  and  other- 
OTHEBB.        ^{3^  ;^and  that  he  bequeathed  the  several  legacies 
therein  mentioned,  to  the  persons  therein  named, 
and  insisted  that  the  deed  of  the  20th  of  Decem- 
ber, 1782,  (which  was  not  then  in  the  possession 
of  William  Holland  P. — )  was  a  due  execution  of 
the  power  of  revocation,  and  that  even  if  the 
same  had  not  existed,  the  will  was  in  itself  a 
sufficient  execution  of  the  power,  and  that,  if 
defective,  the  Court  would  set  it  right ;  and  pray- 
ing that  the  Defendants  might  set  forth  what 
estate  or  interest  they  claimed  in  the  lands  re- 
voked, and  that  the  trusts  of  the  will  might  be 
carried  into  execution;    and  that  it   might   be 
declared  that  the  power  of  revocation  had  been 
well  executed  by  Thomas  Lidwill ;  and  that  ac- 
cordingly the  revoked  lands  might  be  sold  by  the 
decree  of  the  Court  for  the  purposes  mentioned 
in  the  will;   and  that  in  the  mean  time,  until 
such  decree  should  be  obtained,  a  receiver  should 
be  appointed  to  receive  the  rents,  and  that  an 
account  might  be  taken  of  Thomas  LidwilPs  per- 
sonal estate,  and  of  his  debts,  legacies,  and  funeral 
expenses ;  and  that,  the  marriage  settlement  and 
deed  of  revocation  might  be  lodged  in  Court. 
Defendaou         The  Defendants  having  filed  their  answers  to 
^7anda!u8e^^  bill,  and  issuc  being  joined,  witnesses  were 
**f*^.®"    ^  examined,  and  publication  of  their  depositions 

pleadiog9  and  ,       .  r         i 

F006;  and  on  having  passed,  the  cause  came  on  to  be  heard 

i8S,^w?ee   ^^  t'^^   ^3^^  of   M^y»   1^^^»  o"   pleadings  and 
™**^'  proofs,  when  the  Court  decreed,  that  the  trusts 

of  the  will  of  Thomas  Lidwill^  deceased,  in  the 
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pfeadings  mentioned,  should  be  carried  into  ex-      lato. 
ecution,  and  that  the  proper  officer  should  take  ^""v*""^ 

^         .  J        *  ^        1  LIBWILL  V. 

an  account  of  his  real  estates,  and  the  rents,  Holland  avd 
teues,  and  profits  thereof  into  whose  hands  the  <^'^- 
same  came,  and  how  applied;  and  also  an  ac- 
count of  his  personal  estate,  and  the  nature  and 
Yalne  thereof,  into  whose  hand  the  same  came, 
and  how  applied,  and  of  his  debts,  legacies,  and 
fimeral  expenses,  and  of  all  charges  and  incum- 
brances afiecting  his  said  real  and  freehold  estates, 
and  the  nature,  priority,  and  amount  thereof  and 
ivbat  was  due  thereon  respectively,  and  whether  any 
and  which  of  them  had  been  paid,  and  out  of  what 
fond :  the  officer  was  also  directed  to  inquire  and  inquiry  ^t- 
report,  whether,  on  20th  December,  1782,  the  or  Taioe  of  the 
lands  of  Coologenafrian  or  Graffin,  containing  300  ^^^^ 
acres,  with  the  bog  and  common  thereunto  be- 
longing ;  and  also  the  said  part  of  the  lands  of 
Clekile,  containing  about  41  acres,  together  with 
about  14  acres  of  bog  thereunto  belonging,  com- 
prised in  the  deed  of  20th  December,  1782,  in 
the  pleadings  mentioned,  or  any  and  of  which  of 
them,  or  any  and  what  part  thereof  were  in  the 
possession  of  a  tenant  or  tenants  having,  at  the 
time  of  the  date  of  said  deed  of  20th  December, 
1782,  a  term  or  terms  of  three  lives,  or  twenty 
years,  then  to  run  of  their  lease  or  leases  ;*  and  if 
he  should  find  that  the  entire  of  the  lands  were 
not  in  the  possession  of  such  tenant  or  tenants  at  the 
time  (when  the  deed  of  revocation  was  executed). 


*  Against  this  part  of  the  decree  no  objection^  in  any  shape, 
appears  to  have  been  made. 


108  CASES  IN  THE  HOUSE  OF  LORDS 

1820.      that  then  he  should  state  the  clear  yearly  value 

^"""^^^^"^^  of  the  lands  at  that  time,  and  how  much  and  what 

HOLLAND  AUD  parts  thcreof  were  of  the  clear  yearly  value  of  300/. 

^■^"'         on  the  20th  December,  1 782 ;  and  if  the  officer 

should  find  that  any  part  thereof  was,    at  that 

time,  in  the  possession  of  such  tenant  or  tenants 

as  aforesaid,  then  he  was  directed  for  so  much  to 

take  the  reserved  rents  as  the  value ;  and  that  the 

officer  should  also  inquire  and  report,  whether  any 

and  what  other  part  of  the  lands  comprised  in  the 

settlement  of  the   14th  January,    1774,  were  in 

lease  to  a  tenant  or  tenants  having,  on  the  20th 

December,  1782,   three  lives,  or  twenty  years 

unexpired  of  such  lease  or  leases. 

The  Respondent,    William    Holland   P the 

S7th  Decern*  Plaintiff,  on  27th  December,  1813,  filed  his  charge 
Piiuntiff  filed  undcr  Said  decree,  and  the  Appellant,  on  the  28th 
his  charge,     qf  January,  1814,  filed  his  charge  and  discharge 
to  Plaintiffs  said  charge ;  and  among  other  things 
charged  ^nd  contended  before  the  officer,  that 
88th  January,  )ie  was  entitled  to  be  repaid  as  a  creditor  of 
laiitfiie/^s'  Thomas  Lidwi}!,  the  younger,  certain  sums  in  his 
di^SfKe^     ®^^  charge  nientioned,  out  of  the  real  freehold 
and  personal  estate  of  Thomas  Lidwill  \  and  fur- 
ther charged  that  the  whole  of  the  lands  in  the  deed 
of  revocation  of  the  90th  of  December,  1782,  were 
then  unset  and  out  pf  lease,  and  that  no  part 
thereof  was  in  possession  of  a  tenant  or  tenants, 
having,  on  the  20th  of  December,  1782,  a  term  or 
terms  of  three  lives  or  twenty  years  then  to  run ; 
and  that  parts  of  the  lands  comprised  in  the  mar- 
riage settlement  of  14th  January,  1774,  and  dis- 
tinct from  the  lands  comprised  in  the  deed  qf 
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revocation  of  the  20th  of  December,  1782,  were      1880. 
lb  lease  to  tenants  having,  on  the  20th  of  Decern-  ^^*-^v~^ 
ber,  1 782,  three  lives  or  twenty  years  unexpired  HOLLAiD^lwD 
of  such  lease  or  leases.  others. 

The  Appellant  also  insisted,  that  the  lands  com- 
prised in  the  deed  of  revocation  exceeded  the 
dear  yearly  value  of  300/.  on  the  20th  December, 
1782,  and  contended  before  the  officer,  that  those 
lands  were  of  considerably  greater  value  at  that 
time. 

On  the  Srd  of  November,  1815,  the  officer  re- Novembers, 
ported  (among  other  things)  that  Thomas  Lidwill,  ^^^;,f^^^ 
deceased,  in  the  pleadings  mentioned,  died  seized 
of  a  real  estate  in  the  lands  of  Coologenafrian 
or  Graffin,  and  also  in  part  of  the  lands  of  Clekile, 
with  the  bogs  and  common  thereto  belonging, 
comprised  in  the  deed  of  the  20th  of  December, 
1782,  and  that  Thomas  Lidwill  was  not  at  the 
time  of  his  decease  seized  of  any  other  real  or 
freehold  estate. 

The  officer  also  found  that  Thomas  Lidwill, 
bf  his  will,  dated  iSth  June,  1809,  charged  all 
nd  singular  his  real  estates  with  the  payment  of 
iiis  debts  and  legacies  (in  the  report  mentioned), 
SQd  directed  his  trustees,  therein  named,  to  sell 
tbe  same  for  payment  thereof;  and  that  Thomas 
Lidwill  was  indebted,  at  the  time  of  his  decease, 
to  several  persons  therein  particularly  named  in 
the  several  sums  therein  mentioned,  amounting, 
in  the  whole,  to  the  sum  of  7512/.  17^.  W.,  and 
that  the  debts  and  legacies  were  charges  and 
incumbrances  affecting  the  real  estate  of  which 
Thomas  Lidwill  died  seized. 

He  further  found,  that  there  was  one  tenant 
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1890.      who  occupied  a  part  of  the  lands  of  Coologe^ 

^"^^^""'^  nafrian  or  Gra£Sn,on  the  20th  of  December,  1782, 

HOLLAVD  AKD  of  whosc  leasc  a  term  of  23-^  years  was  then  un-> 

^'™***'        expu-ed,  at  the  yearly  rent  of  8/.,  but  did  not  find 

that  there  was  any  other  tenant  or  tenants  on  the 

20th  of  December^  1782,  in  possession  of  any  part 

of  the  lands  of  CoologenafHan  or  Graffin,  or  of 

the  part  of  Clekile,  mentioned  in  the  deed  of  the 

20th  of  December,  1 782,  under  any  lease  thereof, 

of  which  a  term  of  three  lives  or  twenty  years 

was  then  to  run. 

He  also  found,  that,  on  the  20th  December, 
1782,  the  part  of  the  lands  under  lease  were  of  the 
yearly  value  of  8/.,  taking  the  same  at  the  reserved 
rent,  and  that  the  remainder  of  the  lands  of  Coo- 
logenafrian  or  Graffin,  and  the  lands  of  Clekile, 
and  the  bogs  and  common  thereto  belonging, 
in  the  said  deed  of  revocation  mentioned,  were, 
on  the  20th  day  of  December,  1782,  of  the 
yearly  value  of  292/.  (both  said  sums  making  to- 
gether the  yearly  value  of  800/.)  and  no  more, 
and  that  no  further  or  other  part  of  the  lands  of 
Mucklonimore,  otherwise  Clonmore,  comprised 
in  the  marriage  settlement  of  the  14th  of  January, 
1774,  were,  on  the  20th  day  of  December,  1782, 
leased  or  demised  to  a  tenant  or  tenants  liaving, 
on  the  last-mentioned  day,  a  term  for  three  lives, 
or  twenty  years,  unexpired  of  their  said  lease  or 
leases. 
othNovember,  Thomas  Lidwill,  the  Appellant,  on  the  9th  of 
lantfiiecfSar  Novcmbcr,  1815,  filed  four  exceptions*  to  the 
wtc^dons      officer's  report,  because  he  had  not  reported  cer- 

*  The  matter  of  these  ezceptioiu  form  no  part  of  the  present 
appeal. 


creo. 
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tain  claims  of  the  Appellant^   as  incumbrances      i^so. 
aflectine  the  revoked  lands.  .TTTXT^^ 

O  LID  WILL  9. 

On  I7th  Febraary^  1816,  the  cause  came  on  touoLLAHo  ako 

be  heard  on  the  report^  exceptions,  and  merits,  February  ir, 

when  the   Court   ordered,    that    the   first    and  5fi^»  ^^  ^•• 

ftorth  exceptions  should  be  over-ruled,  without 

prgudice  to  any  suit  then  depending,  or  which 

might  thereafter  be  instituted  as  to  the  matter 

thereof,  and  that  the  second  and  third  exceptions 

should  be  also  over-ruled,  and  the  report  confirmed ; 

and  that  the  defendant  (Appellant),  should  in  one 

kalendar  month,  to  be  computed  from  the  date 

Aereof,  bring  in  and  lodge  in  the  Bank  of  Ireland^ 

to  the  credit  of  the  cause,  with  the  privity  of  the 

accountant  general  of  the  Court,  the  sum  of 

1903/.  2s.  5d.,  being  the  balance  of  the  rents, 

isoes,  and  profits  of  the  revoked  lands  and  pre* 

mises  remaining  in  the  (Appellant's)  hands ;  and 

that  the  register  should  tot  up  the  interest  of  the 

leveral  sums  in  the  decree  particularly  mentioned, 

doe  to  the  several  creditors  and  legatees  therein 

named ;  and  that  the  Defendants,  or  such  of  them 

as  ought  so  to  do,   should,   in  three  kalendar 

months,  to  be  computed  from  the  date  of  the 

decree,  pay  to  said  William  Holland  P.,  and  to 

the  several  other  creditors  and  legatees  therein 

named,  the  several  sums  therein  mentioned,  with 

interest  from  that  day  until  paid,  with  costs  to  the 

persons  therein  named;  or,  in  default  thereof, 

that  the  chief  remembrancer  of  the  Court,  or  his 

deputy,  should  set  up  and  sell  by  public  cant,  to 

the  highest  and  fairest  bidder,  the  said  revoked 
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1890.  lands  and  premises  in  the  decree  particulady 
^""""^^^"^  mentioned,  or  a  competent  part  thereof;  and  that 
HOLLAND  AND  out  of  thc  monics  arising  by  such  sale,  the  Platn- 
oTHEKs.        tifl.  William  Holland,  P.  and  the  several  other 

creditors  and  legatees  therein  named,  should  be 
paid  the  respective  sums  therein  mentioned  due 
to  them,  and  that  the  remainder  (if  any)  of  the 
money  arising  by  such  sale,  should  be  disposed  of 
as  the  Court  should  thereafter  think  fit :  and  that 
all  proper  and  necessary  parties  should  join  with 
said  chief  remembrancer,  or  his  deputy,  in  exe- 
cuting proper  deeds  of  conveyance  to  such  person 
or  persons  as  should  be  declared  the  purchaser  or 
purchasers  of  the  lands  and  premises,  or  such 
parts  thereof  as  should  be  sold ;  and  that  either 
party  should  be  at  liberty  to  apply  to  the  Court 
in  the  mean  time  for  such  further  and  other  direc- 
tions as  might  be  necessary;  and  that  the  other 
Respondents  should  recover  their  costs  expended 
by  them,  in  the  cause,  out  of  the  money  arising 
by  such  sale ;  and  that  the  Plaintiff,  W.  Holland^ 
might  accordingly  make  up  and  enrol  the  decree, 
with  costs  as  aforesaid,  for  the  performance  where- 
of the  process  of  the  Court  was,  from  time  to 
time,  to  issue  as  in  such  cases  usual. 

The  several  sums  so  decreed  due  to  the  cre- 
ditors of  Thomas  Lidwill,  the  younger,  amounted 
to  7512/.  17^.  4d.9  and  to  his  legatees  4824/., 
and  Plaintiffi  taxed  costs,  to  470/.  0^.  l  id.,  making, 
in  all,  12,806/.  18^.  3d.^  exclusive  of  Respondent 
Grady's  and  the  other  parties'  costs,  which 
amounted  to  a  considerable  sum. 
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On  the  5th  of  June,  1816,  the  lands  were  put      isao. 
ap  to  sale  by  public  auction,  pursuant  to  the  de-        ^^"^^^ 
cree :  the  Respondent,  Henry  Grove  Grady,  was  Holland 
declared  the  highest  bidder  at  a  sum  of  6000/. :  ^*'"'  ''^""*- 
the  sale  was  confirmed^  and  out  of  purchase  money 
advanced  by  the  Respondent,  Henry  Grove  Grady, 
the  creditors  and  legatees  of  Thomas  Lidwill  the 
younger  were  satisfied. 

This  appeal  was  presented  against  the  decrees 
of  the  Court  of  Exchequer,  by  the  remainder-man 
next  in  succession,  under  the  limitations  of  the 
settlement  upon  the  decease  of  T.  L.  the  donee  of 
the  power. 

For  the  Appellants— J/r.  Hart  and  Mr.  Philli- 
more. 

Whether  the  power  to  revoke  the  uses  of  the  Argument  for 
settlement  by  the  said  Thomas  Lidwill  the  younger  ^ay  i6,°i820. 
be  considered  (as  intended  to  be  execilted  by  him) 
either  by  the  deed  of  revocation  of  the  20th 
day  of  December  1782,  or  by  his  wiUj  such 
executions  of  the  power  were  both  defective  (ex- 
cept as  to  a  very  small  part  of  the  lands  in  ques- 
tbn),  since  a  power  can  only  be  regarded  as  duly 
executed,  when  all  the  conditions  and  circum- 
stances required  by  the  deed  or  instrument  creat- 
ing it  are  complied  with. 

An  express  condition  is  explicitly  stated  in  the 
deed  of  settlement,  creating  the  power  by  which 
Thomas  Lidwill  the  younger  is  restricted,  in  his 
exercise  of  the  power,  **  to  so  much  and  such 
*^  part  only  of  the  lands  in  question,  as  should 
"  be  then  in  the  possession  of  any  one  or  more 
"  tenant  or  tenants,   by  virtue  of  any  one  or 

▼OL.  II.  I 
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1820.      ^^  more  lease  or  leases,  wherein  a  rent  or  rents, 
"^ V— — '  '«  not   exceeding   three   hundred   pounds  by  the 

IcZDWiLL  V  If 

HOLLAND  '  *'  year  in  the  whole,  sh6uld  be  reserved,  and  made 
AND  OTHERS.  «  payaWc  during  the  continuance  of  such  lease 
*'  or  leases,  and  so  as  there  should  not,  at  the 
**  time  of  such  revocation,  be  less  than  twentyyears, 
"  or  three  lives,  unexpired  of  such  lease  or  leases  ;** 
which  restriction  must  be  considered  as  in  the 
nature  of  a  condition  precedent,  and  any  execution 
of  the  power,  in  which  this  restriction  or  condition 
is  not  attended  to  or  complied  with,  must  conse- 
quently be  regarded  as  void  and  inoperative. 

The  condition  annexed  to  the  execution  of  the 
power,  requiring  that  the  lands  over  which  it  should 
be  exercised  should  be  held  for  a  term  not  less  than 
three  lives,  or  twenty  years,  at  the  time  of  the 
execution  of  the  power,  was  not  introduced  into 
the  settlement  without  due  consideration  or  a 
sufficient  reason.  One  object  of  it  was  to  relie\'e 
the  remainder-^men  from  the  difficulty,  at  a  fbture 
and  possibly  a  remote  period,  of  showing  the  va- 
lue of  the  lands  at  the  time  of  the  execution  of 
the  power, — a  difficulty  which  tvould  ocCur  if  the 
lands  were  either  actually  out  of  lease,  or  held 
for  a  term  nearly  expired,  a  difficulty  which  the 
Appellant  has  actually  experienced  in  this  cause. 
It  was  also  intended  to  guard  against  a  fraudulent 
execution  of  the  power,  by  first  letting  the  lands 
at  low  rates  tor  a  short  term,  and  then  executing 
the  power  of  revocation.  It  was  considered  by 
the  parties  to  the  settlement  containing  the  power, 
that  leases  for  three  lives,  or  of  which  twenty 
years  were  unexpired,  must  be  supposed  to  hftve 
been  granted  under  the  leasing  power,  and  con- 
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sequently  at  the  best  rent,  and,  therefore,  that      laso. 
the  rent  reserved  in  such  leases  would  be  a  fair  ''"■""v^*— ^ 

.         .  r>  1  LIDWILL  V. 

enterion  of  value. 

Neither  by  the  deed  of  revocation  of  the  20th 
day  of  December,  ]  782,  nor  by  the  last  will  of 
Tbomas  Lidwill  the  younger,  is  the  restric* 
tion  or  condition  annexed  to  the  power  strictly 
complied  with,  save  only  as  to  a  very  small  portion 
of  the  lands  in  question. 

If  the  intended  execution  of  the  power  by  the 
deed  of  revocation  of  the  20th  day  of  December, 
1782,  be  duly  considered,  it  will  be  found  defec* 
tive  or  fraudulent,  since  there  is  in  that  deed  an 
cBpceas  but  iklse  recital,  stating  that  the  lands  in 
question  were  then  actually  leased  to  solvent  te- 
nants, who  had  more  than  twenty  years  or  three 
lives  then  to  run  and  unexpired  of  their  leases, 
and  that  the  lands  produced  a  profit  rent  of  the 
dear  yearly  valu^  of  SOO/.  or  thereabouts,  (thus 
explicitly  admitting  and  recognising,  on  the  part 
of  Thomas  Lidwill  the  younger,  the  neces- 
sity of  a  full  compliance  with  the  restriction  or 
condition  annexed  to  the  power  in  that  respect ;) 
whereas  it  has  been  clearly  proved  and  reported 
^  the  officer,  to  whom  that  matter  was  referred, 
^t  the  recital  was  wholly  false  or  erroneous, 
(except  as  to  a  very  small  part  of  the  lands  in 
question ;)  since  it  was  found  by  the  officer,  that 
at  the  time  when  the  said  deed  of  revocation  was 
executed  by  Thomas  Lidwill  the  younger,  a  very 
small  part  only  of  the  lands  in  question  was  ac- 
tually Jet  agreeably  to  the  power,  and  that  no  fur- 
ther, er  other  part  of  the  lands  was  then  in  lease. 

I  2 


116  CASES  IN  THE  HOUSE  OF  LORDS 

1820.  If  it  be  contended  that  the  will  of  Thomas  Lid- 

' V '  will  the  younger  was  an  execution  of  the  power 

HOLLAND  of  revocation,  it  will  be  found  liable  to  the  same 
AND  OTHERS,  objectiou  on  account  of  the  non-compliance  with 
the  condition  or  restriction  annexed  to  the  power, 
the  lands  in  question  not  being  let  agreeably  to 
that  condition,  for  three  lives,  or  twenty  years, 
at  the  time  of  the  execution  of  Thomas  Lidwill's 
will,  or  of  his  death  ;  and  such  execution  by  will 
must  also,  for  that  reason,  be  regarded  as  wholly 
void  and  inoperative ;  the  term  of  twenty-three 
and  a  half  years  of  the  part  of  the  lands,  which 
was,  at  the  time  of  executing  the  deed  of  1782, 
in  lease,  according  to  the  terms  of  the  power, 
having  expired,  and  that  part  of  the  lands  not 
being,  at  the  execution  of  the  will,  actually  let 
in  the  manner  required  by  the  deed  creating  the 
power.  The  will  recites  a  title  to  the  SCO  acres : 
the  power  is  to  appoint  land  of  the  value  of  SCO/. 
The  will,  therefore,  is  merely  an  appointment  of 
300  acres,  which  he  was  not  empowered  to  ap- 
point ;  and  Thomas  Lidwill  the  younger  must  be 
considered  as  having  been  fully  aware  of  the 
necessity  of  all  the  lands  being  so  let,  in  order  to 
render  any  execution  of  the  power  valid  and  effec- 
tual, because  he  had  previously  recognised  and  fully 
admitted  the  necessity  of  such  a  compliance  with 
the  requisitions  of  the  power,  by  the  specific  in- 
troduction of  the  recital  or  statement  to  the  effect 
before  mentioned,  in  the  deed  of  revocation  of 
the  20th  day  of  December,  1782. 

The  execution  of  the  power  of  revocation,  by 
the  deed  of  revocation  of  the  20th  day  of  Decern- 
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ber,  1782,  being  thus  defective,  can  be  considered       1820. 
as  an  effectual  execution  of  the  power,  so  far  only   ' "  ' 

1     .  f  .  /»      1  t  ^        •  •  LIDWILL  r. 

118  relates  to  that  part  of  the  lands  m  question,  Holland 
which  was  found  by  the  officer,  to  whom  the  cause  a»'>  others. 
.was  referred,  to  be  actually  let  agreeably  to  the 
power,  at  the  time  of  the  execution  of  the  deed  of 
revocation. 

The  will  of  Thomas  Lidwill  the  younger  can- 
not be  considered  an  effectual  execution  of  the 
power,  with  respect  to  any  part  of  the  lands,  be- 
cause the  term  in  that  part  of  the  lands  leased 
ID  the  year  1782,  had  then  expired.  Both  these 
executions  of  the  power  must  be  considered  as 
defective,  and  consequently  void  and  inoperative 
as  to  the  lands  in  question,  so  far  as  they  were 
Dot  under  lease,  according  to  the  requisition  of 
the  power.  The  Appellant  is  clearly  entitled 
as  immediate  tenant  in  tail  in  possession,  under 
the  uses  of  the  settlement,  to  the  lands  and 
premises  of  Coologenafrian  or  Graffin,  and  the 
partofClekilein  the  pleadings  mentioned,  together 
with  the  rents  and  profits  which  have  accrued  due 
thereon,  from  the  time  of  the  decease  of  Thomas 
Lidwill  the  younger. 

If  this  were  a  case  of  mere  informality  in  the 
execution  of  a  power,  the  defect  might  be  sup- 
pKed  in  a  court  of  equity  in  favour  of  particular 
objects ;  but  the  record  makes  no  such  case.  The 
only  question  presented  is,  whether  the  power 
was  legally  executed.  Error  or  mistake  in  the 
instrument  creating  the  power  or  the  appointment 
might  have  been  rectified  inequity;  but  no  such 
case  is  alleged.  The  decree  does  not  even  com- 
prise a  declaration  to  such  effect,  or  any  thing 
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1820.  which  can  clear  up  the  doubts  which  hang  over 
the  case.  The  exceptions  taken  to  the  report  do  not 
HOLLAND^  indeed  touch  the  matter  of  the  present  appeal ;  but 
that  is  not  a  material  objection,  for  the  subsequent 
directions  are  consequential,  and  must  stand  or 
fall  with  the  decree.  The  contract  between  the 
parties  to  the  settlement  provides  what  lands  shall 
be  appointed,  and  under  what  circumstances.  A 
court  of  equity  cannot  make  a  new  contract  for 
the  parties,  or  strike  out  of  the  settlement  a  ma- 
terial provision.  It  may  be  thought  a  capricious 
mode  of  ascertaining  the  value  of  the  lands ;  but 
it  has  the  character  of  caution,  and,  at  all  events, 
it  is  the  caprice  of  parties  contracting,  and  it  is 
not  the  province  of  a  court  of  justice  to  control 
such  caprice,  if  it  be  legal.  That  the  lands  were, 
in  fact,  of  the  value  (contemplated  is  immaterial, 
if  the  mode  prescribed  to  ascertain  that  value  has 
been  neglected.  Appointments,  in  a  multitude  of 
other  cases,  which,  apparently,  have  been  inno- 
cent variations  from  the  power,  have  been  held 
void.  In  this  case  the  defect  is  not  in  form  but 
in  substance.  The  Court  is  required  in  this  case 
to  substitute  a  new  power.* 

For  the  Respondents — Mr.  IVetherell  and  Mr. 
ShadwelL 

The  decree,  if  right  in  substance,  is  not  bad 
for  form.  The  question  is,  whether  the  direction 
of  the  power  as  to  lands  in  lease  is  material,  or  a 
point  of  form. 

The  father  had  power  to  make  a  beneficial  lease 

*  As  to  the  restrictions,  the  doctrine  in  the  case  of  the  Earl 
of  Montagu  v.  the  Earl  of  Bath,  2  Cli.  Rep.  191,  was  cited  by 
Mr.  Phillimore. 
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provided  the  rent  was  not  below  a  certain  depre-      1820. 
ciation.*     Thomas  Lidwill  the  father  never  hav-  '      ^^       ' 

LIDWXLL  V, 

log  executed  his  power,  it  was  indifferent  whe- Holland 
ther  Thomas  Lidwill  the  younger  exercised  his^*^^""**' 
power  of  leasing  or  not.  He  might  have  leased 
before  he  revoked ;  but  the  essential  part  of  the 
power  is  that  lands,  not  exceeding  300/.  in  value^ 
should  be  revoked  and  appointed.  The  report 
fiods  the  value.  There  is  no  excess  of  the  power 
in  point  of  value.  How  can  it  be  represented 
that  the  leasing  was  essential  ?  If  any  prejudice  to 
the  remainder-man  could  have  arisen  from  the 
Don-leasing,  the  omission  to  do  so  might  have 
avoided  the  power;  but  those  interested  in  re- 
mainder could  not  be  injured  by  the  omission. 
The  value,  at  the  date  of  the  revocation,  was 
always  capable  of  being  ascertained.  If  leases 
had  been  actually  subsisting,  the  revocation,  no 
4oubt,  must  have  applied  to  them.  If  a  lease  had 
been  made  by  Thomas  Lidwill  the  father,  there 
would  have  been  a  tenant  at  an  undervalue.  The 
revocation  in  such  case  could  not  have  extended 
to  lands  in  Graffin.  The  power  not  having  been 
executed  by  the  father  as  to  those  lands^  the 
revocation  might  extend  to  them.  The  last  clause 
shows  that  the  power  to  Thomas  Lidwill  the 
younger  is  absolute.  If  the  wordi?  of  the  power 
are  ambiguous,  the  construction  ought  to  be  fa- 
vourable to  the  object  of  the  power. 

*  ThU  power,  it  geeros,  extended  only  to  lands  in  Graffin, 
find  a  mode  was  prescribed  of  ascertaining  the  yearly  value  of 
the  lands  to  be  leased  under  the  power.  It  was  not  set  forth  in 
the  printed  cases;  nor  was  the  deed  containing  it  before  the 
Rouse  of  Lords  upon  the  hearing..— See  the  observation  of  the 
Lord  Chancellor  upon  this  subject,  post,  124«. 
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1820.  We  stand  on  the  right  of  creditors.     Thomas 

'  Lidwill  had  a  power  to  appoint  by  will  as  well  as 

ItlDWILil.  V  I   I  «/ 

HOLLAND '    by  deed,  and  he  expressly  refers  to  the  deed  by 
AND  0THER5.  ^jj^  ^JH    j^  '3  ^^^  ^^^^  ^^^(^^  ^^  jf  j^e  had  sold  to  a 

purchaser  in  his  lifetime* 

The  Lord  Chancellor.     Do  the  debts  cover  the 
estate?  Is  there  any  other  fund  to  pay  debts? 

For  the  Respondents.  The  debts  exceed  the  va- 
lue of  the  estate  appointed,  which  is  the  only  fund 
for  payment.  In  what  form  an  agreement  or  ap- 
pointment is  made  a  court  of  equity  does  not 
regard — a  bond  or  any  writing  may  operate  as  an 
appointment.  By  the  will,  the  fund  is  given  to 
trustees  to  sell  and  dispose  in  payment  of  debts* 
In  the  case  of  the  Earl  of  Montague  v.  the  Earl  of 
Bathy*  the  judges  intimated,  that  if  it  had  been  the 
case  of  creditors,  purchasers,  or  children,  they 
would  have  decided  for  the  validity  of  the  revo- 
cation ;  but  it  was  the  case  of  a  volunteer,  and  that 
circumstance  was  the  ground  of  the  judgment. 

The  Lord  Chancellor.  I  apprehend  they  will  not 
dispute,  that,  if  he  intended  to  execute,  it  would, 
in  that  respect,  operate  as  an  appointment :  but 
they  say  he  has  failed  in  the  subject  of  the  power. 

For  the  Respondents.  The  remainder-man  can- 
not be  affected  by  this  mode  of  appointment. 

Such  construction  should  be  made  upon  the  in- 
strument creating  and  the  instrument  executing  a 
power  as  will  effectuate  the  intention  of  those 
creating  the  power,  and  further  the  objects  of  such 
power. 

Upon  this  principle  the  deed  of  20th  Decem- 
ber, 1782,  is  a  due  execution  of  the  power  of 

*  2Ch.  Rep.  191. 
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revocation   contained  in   the  settlement  of  14th      laso. 
January,  1 774,  so  far  as  the  estate,  the  subject  *"— v'^*"-^ 
of  the  power,  would  extend,  it  has  been  literally  hollavd  ' 
pursued :  throughout  it  has  been  substantially  ex-  ^"'^  otuem. 
ecuted.    It  appears  by  the  officer's  report,  unex- 
cepted  to  (in  this  respect),  that  the  revoked  lands 
at  the  time  of  the  execution  of  the  deed  of  20th 
December,  1 782,  did  not  exceed  300/.  a  year  in 
value.     The  intention  of  the  power  was  to  allow 
lauds  of  that  annual  value  to  be  revoked ;  and  it 
pointed  out  the  means  of  ascertaining  that  value 
by  the  existence  of  leases  of  a  certain  descrip- 
tion ;  but  where  no  such  leases  existed  on  the 
estate,  the  subject  of  the  power,  the  donee  of  the 
power  was  not  to  be  deprived  of  the  benefit  of  the 
execution  of  the  power ;  he  was  not  to  be  driven 
to  a  formal  execution  of  leases,  so  as  to  bring 
himself  and  the  lands,  within  the  very  letter  of  the 
power. 

Although  the  deed  of  the  20th  of  December,  1782, 
aod  the  will  of  Tholnas  Lidwill  should  be  deemed 
a  defective  execution  of  the  power,  a  court  of 
equity  will  supply  a  defective  execution  in  favour 
of  creditors  :— and  it  appears  that  the  debts  re- 
ported due  by  Thomas  Lidwill,  the  donee  of  the 
power,  amounted  to  the  sum  of  7512/.  17^.  4rf. 
and  that  his  creditors  have  no  other  fund  for  pay- 
ment of  their  debts  but  the  revoked  lands,  the 
subject  of  the  power. 

The  Appellant  has  submitted  to  this  view  of 
the  case,  for  he  took  no  exception  to  the  officer's 
report,  which  finds  that  Thomas  Lidwill  died 
seized  of  the  revoked  lands ;  but,  on  the  con- 
trary, he  took  several  exceptions,  because  the 
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i8«o.  oflScer  did  not  report  him  to  be  a  creditor  oi 
^'"*'*'^'^"'^^  Thomas  Lidwill  on  the  revoked  lands,  a  case  al- 
HOhUAMD  together  inconsistent  with  that  which  he  now 
AMD  oTHBRs.  ^^jigg  ]yy  y^^y  Qf  appeal :    and,  moreover,  the 

Appellant  went  into  evidence  before  the  officer, 
to  show  that  the  revoked  lands  exceeded  in  value, 
at  the  time  of  the  revocation  in  1782,  300/.  a  year. 
— He  failed  in  making  such  proof;  and  it  was  sa- 
tisfactorily proved  by  the  Respondents,  that  the 
lands  did  not  exceed  300/.  a  year  in  value :  the 
officer  so  reported,  and  his  report  stands  unim- 
peached  in  that  point. 

The  whole  power  must  be  read  together:  the 
last  clause  is  the  key  to  its  meaning.  There  it  is 
expressed  to  be  the  true  meaning  and  intent  that 
Thomas  Lidwill  the  younger  should  have  absolute 
power  over  and  property  in  the  lands  to  the  amount 
in  value  of  300/.  a  year.  A  special  mode  of  leasing 
is  provided,*  by  the  deed  of  settlement,  as  to  part 
of  the  estate  called  Graffin ;  but  not  as  to  other 
parts  of  the  estates.  They  might  never  be  under 
lease.  No  direction  to  lease  is  given,  nor  any 
mode  prescribed  by  the  instrument  of  contract. 
It  is  analogous  to  the  cases  of  leasing  powers, 
where  it  is  provided  that  leases  shall  be  made  at 
the  usual  rent.  In  such  cases,  with  respect  to 
lands  which  have  never  been  leased,  and  for  which, 
consequently,  there  can  be  no  usual  rent,  it  ha3 
been  held  f  that  the  power  extends  to  such  lands, 
if  it  appears  to  be  the  intention  of  the  parties  to 
the  instrument  raising  the  power.  It  can  only 
extend  to  such  lands  by  estimate  or  valuation }  it 

*  See  the  notes,  onto,  p.  119,  and  post,  124. 
t  Goodtitle  v.  Fuouciin,  Doug.  544» 
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is  reduced  therefore  to  a  question  of  intention.   In       isso. 
Bagotv.Oughtonf^  as  Lord  Mansfield  ssiidj  in  Good-  "^^ "^^-— ^ 
title  V.  Funucan^  it  was  evident,  from  the  nature  hollavd  * 
of  the  thing,  that  the  power  of  a  temporary  owner  ^^<^"*»* 
could  not  extend  to  the  letting  the  ancient  manor 
house,  and  excluding  the  representatives  of  the 
BuDiIy  who  might  succeed  him. 

The  objection  to  the  frame  of  the  suit  is  too  late ; 
it^should  have  been  taken  when  a  reference  was  de- 
creed as  to  the  value  of  the  lands  not  leased.  There 
has  been  no  exception  to  the  report  on  that  point ; 
nor  is  there  any  appeal  against  the  decree  which 
assumes  that  the  value  was  the  material  question. 

Mr.  Hart  in  reply.  The  owner  of  property  may 
exercise  the  most  arbitrary  and  capricious  will,  and 
innex  unreasonable  conditions  to  his  gifls.  The 
Court  cannot  interpose  a  Prcetorian  equity. 

The  Lord  Chancellor.  The  real  question  is,  had 
he  or  not  a  right,  by  a  due  execution  of  the  power, 
to  afiect  the  land  made  the  subject  of  appoint- 
ment. The  true  meaning  and  intent  of  the  power 
is  to  be  considered,  and  whether  the  condition  is 
mere  matter  of  form. 

Lord  Redesdale.  The  decrjee  supposes  that  the 
power  is  well  executed  at  law. 

Reply.  It  has  been  argued  that  the  generality 
of  the  latter  part  of  the  power  supersedes  the  re- 
strictions of  the  former  part.  The  power  directs 
that  the  appointment  shall  be  of  so  much  and  such 
parts  of  the  premises  as  shall  be  in  possession  of 
tenants  having  interests,  by  way  of  lease,  for 
twenty  years  to  come,  or  for  the  duration  of  three 
lives^  from  the  date  of  the  revocation,  and  that 

*  1  P.  W.  347;  Fortescue,  392  %  Mod.  Gas.  240,  381. 
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1820.       the  rent  payable  on  the  leases  shall  not  exceed 
'^"^v^"^  SCO/.    What  is  there  in  the  clause  which  follows 

LIDWILL  9.  >>  •■■•  .1  •  ••  1  J' A.'  y 

HOLLAND  expressly  rescinding  this  provision  and  condition  r 
AVD  oTHXRs.  w^hat  is  thcrc  to  furnish  an  implication  that  it  could 
be  within  the  intent  of  the  parties  to  annul  this 
express  condition  ?  It  has  lately  and  often  been 
regretted  that  courts  of  equity,  in  the  cases  even  of 
meritorious  objects,  should  have  adopted  the  prac- 
tice to  supply  the  want  of  form  in  appointments. 

The  latter  clause  must  be  taken  with  and  ex- 
plained by  the  first.  The  restrictions  were  ma- 
terial to  ascertain  the  value  before  it  had  become 
diflScult  by  lapse  of  time.  It  was  a  security  taken 
by  making  the  son  the  first  victim  of  any  indis- 
creet exercise  of  the  power.* 

The  Lord  Chancellor,  on  the  day  afler  the  argu- 
ment, said,  upon  the  whole,  we  think  that  the 
power  was  well  applied  to  the  subject,  and  that 
the  appointment  has  been  well  executed;  and, 
without  further  observation,  the  judgment  of  the 
Court  below  was  affirmed. 

*  In  the  course  of  the  argument  the  Lord  Chancellor  censured 
the  omission  to  furnish  instruments  referred  to  in  the  printed 
papers^  observing,  that  the  power  to  Lidwill  the  elder  to  grant 
leases  contained  provisions  as  to  the  mode  of  ascertaining  the 
full  improved  yearly  value  at  the  time  of  making  leases  under 
the  power.  Those  provisions  were  not  set  forth,  but  only 
alluded  to  in  the  printed  cases  as  **  therein  (i.  e.  in  the  deed  of 
''  settlement)  particularly  mentioned/'  and  the  instrument  con^ 
taining  that  power  was  not  before  the  House. 


%*  The  rule  of  construction  as  to  powers  has  varied  materially 
in  different  ages  of  the  law,  in  different  courts,  and  with  different 
judges.  What  is  essential  to  be  observed  in  the  conditions  or 
circumstances  prescribed  by  the  power  is  now,  and>  perhaps, 
from  the  nature  of  the  subject^  ever  will  be  a  matter  of  uncer- 
tainty, unless  all  discretion  of  the  judge  is  taken  away,  and  a 
literal  observation  of  the  power  in  every  particular  is  required. 
The  same  uncertainty  prevails  in  many  similar  questions  of  this 
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branch  of.law,  as,  for  example^  what  is  a  valid,  what  an  illu-         1820. 
lorj  appointment?  Wliat  a  reasonable  time  to  be  allowed  for  ^       y        ^ 
pajment  of  rent,  in  a  lease  made  under  a  power  requiring  a  i^jd^h^i^  ,;, 
right  of  re-entry  to  be  reserved  for  non-payment  of  rent?  The  Holland 
cases  decided  on  these  points  seem  to  furnish  rules  only  for  cases  and  others. 
exactly  similar.     In  a  new  case,  where  the  appointment  varies  May  17. 
in  any  circumstance  from  the  authority,  whether  it  be  a  valid 
execution  of  the  power,  can  only  be  matter  of  probable  conjec- 
ture,  until  the  opinion  of  some  court  has  been  pronounced  upon 
the  particular  case.     Every  new  decision  upon  these  questions 
does,  indeed^  make  an  approximation  to  certainty ;  but  it  never 
vOl  be  fully  attained  until  every  variety  in  powers  is  exhausted^ 
and  it  can  be  declared  to  be  impossible  to  contrive  a  new  con- 
dition or  circumstance  to  accompany  any  power. 

A  distinction  has  been  taken  between  the  cases  where  a  roan 

bas  power  to  make  leases,  &c.  which  shall  charge  and  encumber 

A  third  person's  estate ;  and  where  the  power  is  to  dispose  of  a 

man's  own  estate,  as  upon  a  settlement  in  tail  or  otherwise,  with 

power  of  revocation  in  the  settlor.     In  the  first  case,  it  is  said, 

^ch  powers  are  to  have  a  rigid  construction ;  but  where  the  power 

|s  to  dispose  of  a  man's  own  estate,  it  is  to  have  all  the  favour 

imaginable.— See  Sayle  v.  Freeland,  2  Vent.  850. 

In  Comberbach,  11,  12,  (a  book,  indeed,  of  little  authority,) 
^t  is  said,  powers  of  revocation  are  to  be  largely  taken.     This  is 
l^robably  to  be  understood  of  such  powers,  where  they  are  re- 
served by  the  owners  of  the  estate  to  themselves.    In  Scrope's 
C^ase,  10  Rep.  144,  where  the  power  was  to  determine  ex- 
i«ting  uses  and  limit  new  ones,  and  the  donee,  (who  was  before 
Owner  of  the  estate,)  covenanted  upon  a  second  marriage,  to 
^tand  seized  to  new  uses,  without  determining  or  declaring  any 
(Purpose  to  determine  the  former  uses,  it  was  held  a  valid  revo- 
ciation,  on  the  ground,  that  when  he  limited  new  uses,  he  there- 
by signified  his  purpose  to  determine  the  former  uses:  and  a 
^ase  is  cited,  as  an  authority  for  the  decision,  with  the  maxim^ 
*•  Non  refert  an  quis  intentionem  suam  declaret  verbis  an  rebus 
••  ipsis  vel  factis." 

In  the  case  now  reported,  the  decision  seems  to  have  been 

made  on  the  ground  that  the  intention  of  the  donor  was  not  trans- 

pessed  in  the  execution  of  the  power.    The  noble  Lords  who 

moved  the  judgment  apparently  considered  the  power  to  be  well 

executed  at  law.     The  doctrine  of  equity,  by  which  the  defects 

in  the  execution  are  supplied  in  favour  of  special  objects  of 

appointment,  cannot  be  considered  as  a  ground  of  decision  in 

this  case,  although  the  Lord  Chancellor,  in  the  course  of  the 

argument,  put  a  question,  urhich  seemed  to  point  to  such  a 

ground.— See  and  compare  the  observations,  pp.  120  and  123. 

In  these  questions,  upon  the  execution  of  powers,  the  diffi- 
culty lies,  and  insuperable  it  seems,  between  discretion  with 
ODcertainty  on  the  one  hand,  and  a  literal  construction  with  in- 
tolerable hardship  on  the  other. 


126  CASES  IN  THE  HOUSE  OF  LORDS 

SCOTLAND. 

APPEAL   FROM   THE    COURT   OF    SESSION. 

Thomas  Graham,  of  Kinross,  &c.. .  Appellant, 
Page  Keble,  a  Lunatic,  Residuary^ 
Legatee  of  P.  K.,  dec. ;  R.  Saun- 
ders, Esq.  Comm.  of  the  said  P. 
K.'s  Estate;  and  R.  Rattray, 
Esq.  Mandatory  of  the  said  R. 
Saunders 


>  Respondeiits. 


1820.  K.  having  left  East-India  bonds  in  the  bands  of  a  mer- 
cantile firm  at  Calcutta,  with  directions  to  apply  the 
interest  and  principal  wben  received  to  a  specific  purpose, 
by  his  will  appointed  G.,  a  partner  in  the  firm,  one  of  his 
executors.  After  the  death  of  K.,  the  will  was  proved  by 
G. ;  and  the  firm,  acting  under  his  authority  as  executor, 
assi^ed  the  bonds,  and  used  in  their  trade  the  money 
received  upon  the  assignments. 

G.  ceased  to  be  a  partner  in  the  firm  before  all  the  bonds 
had  been  assigned. 

Upon  suit,  by  the  residuary  legatee  of  K.  against  G.,  and 
on  appeal,  it  was  held  that  he  was  accountable  to  the 
residuary  legatee  of  K.  for  the  monies  received  upon  the 
bonds,  with  8  per  cent,  from  the  time  of  the  deposit  to  the 
dates  of  the  respective  assignments  by  the  firm ;  and  with 
interest  at  12  per  cent,  (being  the  current  rate  in  Calcutta) 
from  the  time  of  the  assignments  and  receipt  of  the  mo- 
nies to  the  date  of  the  judgment  upon  appeal  in  the  ori- 
ginal suit;  and  with  interest  at  5  per  cent,  upon  the  accu- 
mulated sum,  composed  of  principal  and  interest,  from 
the  last-mentioned  judgment  till  payment:  but  the  cost 
of  remittance  from  India,  and  the  property-tax,  were 
held  to  be  charges  on  the  fund  payable. 

Upon  a  general  account  subsisting  between  K.  and  the 
Calcutta  firm,  held  that  G.,  as  partner  and  executor, 
was  liable  for  the  balances  of  account,  and  interest  at  12^ 
per  cent,  upon  all  such  balances  as  should  appear  to  be 
stated  and  signed  by  the  parties :  such  interest  to  be  cal- 
culated fi-om  the  date  of  the  statement  and  signature  of 
the  account  to  the  time  of  the  final  judgment  on  appeal. 

Held  also  that  G.  was  not,  as  executor,  entitled  to  with- 
hold payment  against  the  residuary  legatee  until  an 
account  of  debts,  &c.  had  been  taken ;  and  that,  as 
debtor,  he  was  not  entitled  to  require  that  executors  in 
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EDgland  (who  had  also  proved  the  will  of  K.)  should  be        I820. 
parties  to  the  suit  in  order  to  give  him  an  acquittance.      ^^— >^— „  ^ 

In  appellate  proceedings   interest  upon  the  accumulated  graham  9, 
sum  of  principal  and  interest  is  chargeable  on  the  debtor  kbblb  akd 
from  the  date  of  «  judgment  in  the  CJourt  of  Session  to  ®thbr«.  , 
the  date  of  the  judgment  in  the  Court  of  Appeal^  al- 
though the  Respondent  has  obtained  an  inhibition  against 
the  lands  of  the  Af^llant  before  the  date  of  the  original 
judgment. 

Where  a  matter  is,  by  the  pleadings,  specifically  made  the 
subject  of  demand,  and  the  judgment  is  general  for 
the  demandant,  yet,  if  a  particular  part  of  tne  demand, 
as  the  rate  of  interest,  was  not  discussed,  or  specifically 
decided  in  the  suit,  it  is  not  res  judicata. 


I^AGE  KE8LE,  df  Calcutta,  in  the  year  17«5,       i785. 
deposited  ^certain  bonds,  due  from  the  East^india 
Oompany,  in  the  hands  of  Messrs.  Graham,  Crom- 
meline,  and  Mowbray,  a  mercantile  house  at  Cal- 
cutta^   of  which  the  Appellant  was  a  partner. 
'Xbese  bonds  amounting,  in  the  whole,  to  46,428 
c^urrent  rupees,  were  delivered  with  instructions 
««  to  their  application.     They  were  to  be  appro- 
i:^riated  eventually  in  payment  of  a  debt  owing  by 
Afr.  Keble  to  the  East-India  Company,  and  which 
became  payable  in  the  year  1796. 

Soon  after  making  this  deposit,  Mr.  Keble  quit- 
ted India,  and  died  on  his  passage  to  England. 

By  his  will,  which  he  had  left  in  the  hands  of 
Messrs.  Graham  and  Co.  as  his  agents,  the  Appel- 
lant was  named  one  of  Mr.  Keble's  executors,  with 
certain  other  persons  in  Europe.  The  European 
executors  having  proved  the  will,  transmitted  pow-  soih  March, 
ers  of  attorney  to  the  AppeUant  and  his  partners, 
authorising  them  to  act  in  the  Wairs  of  Mr.  Ke- 
ble's estate.  But  in  the  mean  time  the  Appellant 
had  proved  the  will  at  Calcutta ;  and  the  house  of 


GRAHAM  V, 
KEBLB  AND 
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1820.       Graham,  Crommeline,  and  Mowbray,  by  a  letter 

dated  the  10th  of  September,  1787,  informed  the 

executors  in  England  that  they  had  no  occasion  to 

OTHERS.        use  the  power  of  attorney,  as  they  could  act  under 

the  authority  of  the  Appellant  as  executor. 

No  account  of  the  afi&irs  of-Mr.  Keble  was  trans- 
mitted to  the  European  executors  until  the  10th 
of  March,  179 1 9  at  which  time  the  Appellant  had 
retired  from  the  firm,  and  in  the  November  fol- 
lowing the  house  failed.  Some  of  the  bonds  depo- 
sited had  been  indorsed  away  by  the  house,  for 
their  own  accommodation,  between  the  months  of 
November,  1789,  and  October,  1790,  before  the 
Appellant  had  retired  from  the  concern :  the  re- 
maining bonds  were  disposed  of  in  the  same  way 
soon  after  his  retirement.  "^^ 

There  was  also  a  sum  due  to  the  estate  of  Page 
Keble  on  a  balance  of  account  subsisting  between 
him  and  the  Calcutta  firm. 

The  Respondent,  Mr.  Keble,  as  residuary  le- 
gatee under  the  will  of  his  father,  as  soon  as  these 
facts  came  to  his  knowledge,  required  the  Appel- 
lant to  account  for  the  funds  due  from  the  house 
of  Graham  and  Co.  to  the  estate  of  the  deceased, 
and,  upon  his  refusal,f  brought  an  action  against 

*  The  particular  dates  of  the  assignments  of  the  bonds  were 
not  very  exactly  ascertained  in  the  proofs  before  the  House. 
The  point  is  not  very  material,  according  to  the  view  taken  by 
the  Lord  Chancellor  in  moving  the  judgment. 

t  The  same  demand  had,  in  the  year  1796>  been  made  upon 
the  Appellant  in  India,  and  proceedings  against  him,  in  the 
courts  of  Calcutta,  had  been  in  contemplation;  but,  afler 
various  negotiations  and  transactions,  a  case  was  submitted  to 
the  Advocate  General  by  the  East^India  Company,  and  that 
officer,  in  1802,  gave  his  opinion  that  the  Appellant  was  not  re- 
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him  before  the  Court  of  Session  in  Scotland.  Wlien      1820. 
the  action  was   commenced  the  AppeUant  was  — s^— ^ 

GRAHAM  V 

Still  resident  in  Bengal,  but  having  land  in  Scot-  kbblb  and 
land  was  subject  to  the  jurisdiction  of  the  courts  ^^"'**- 
of  that  country.  The  summons,  in  the  action, 
concluded  for  payment  of  the  amount  of  the  bonds 
deposited  by  the  late  Mr.  Keble  in  the  hands  of  the 
Appellant  and  his  then  partners^  with  interest,  pray- 
ing that  the  Court  would  '*  decern  and  ordain  the 
^' said  Thomas  Graham,I)efender,  to  make  payment 
''to  the  Pursuer  of  the  specific  sum  of  47  86/.  8^.  6^. 
**  sterling,  with  interest,  at  the  rate  of  8  per  cent. 
''till  the  bonds  were  severally  cancelled  or  en- 
"dorsed  away;  and  with  interest  after  that  period 
"  at  the  rale  of  12  per  cent,  being  the  legal  rate  of 
^interest  in  Bengal  to  the  time  of  payment; 
^and  interest  on  the  sum  of  2426/.  IBs.  8d.  the 
'^balance  of  account  from  the  14th  of  February, 
"  1788,  at  12  per  cent,  and  until  payinent,  &c.*' 

This  action  was  commenced  in  December,  180S^ 
U)d  at  the  same  time  a  diligence  of  inhibition  was 
^tecuted  by  the  Respondent  against  the  lands  of 
the  Appellant  in  Scotland.  Afler  yarious  pro- 
"ceediogs  in  the  Court  of  Session,  an  interlocutor 
^pronounced  on  the  llth  of  March,  1808.* 

^poDiible.  Whereupon  the  East-India  Company  enforced  the 
(spnent  of  their  debt  against  the  estate  of  Page  Keble,  and  no 
Ixooeedings  were  taken  against  the  Appellant  until  he  became 
^Qenable  to  the  jurisdiction  of  the  Scottish  courts^  The  facts, 
^^  this  part  of  the  case,  are  omitted  in  the  text,  because, 
(although  pressed  in  argument,)  they  do  not  appear  to  have  been 
^^<Mioed  in  the  reasons  given  for  the  judgment. 

*  The  Appellant  became  resident  in  Great  Britain  in  the 

1808- 
YOl,.  IL  K 
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1820.  From   this  decree,  an  appeal,  partly  on  the 

V— ^  charge  of  Indian   interest,  was  brought  in   the 

KBBLB  AND  Housc  of  Lords :  on  hearing  which,  in  the  yeai 

Judgement  of  ^  ®  ^  3,  the  judgment  was  affirmed,  upon  the  ground 

the  House  of  that  the  Appellant  being  a  partner  in  a  house  oj 

Lords,  lOlh  J^*^  ,  •  ^  i         j    •  •   i 

Nov.  1813.  agency,  where  a  deposit  was  placed  m  special 
trust,  became  and  acted  as  the  executor  of  the 
person  by  whom  the  deposit  was  made ;  and  thai 
having  acted  in  that  fiduciary  character  he  coulc 
not  renounce  it,  and  elect  to  act  under  his  othei 
character  of  agent,  that  he  could  do  no  act,  ii 
respect  of  the  estate,  for  which  he  was  not  an- 
swerable  as  executor,  and  could  not  be  dischargee 
of  the  trust* 

The  decree  thus  affirmed  did  not  ascertain  thi 
periods  of  the  different  rates  of  interest.  It  be 
came  necessary  therefore  to  present  a  petition  U 
the  Court  below  to  have  the  sum  due  ascertained 
With  this  petition  a  *^  state  of  the  debt"  due  by  th< 
Appellant  was  lodged,  in  which  {inter  alia)  interes 
was  charged  at  the  rate  of  11  per  cent,  from  th< 
different  periods  at  which  the  money  secured  b; 
the  bonds  had  been  received  by  the  firm,  in  whicl 
the  Appellant  was  partner,  to  the  date  of  the  judg 
ment  in  the  House  of  Lords,  according  to  whicl 
calculation  the  debt  amounted  to  the  sum  o 
19,413/.  16^.  2d. 

This  petition  being  remitted  by  the  Court  t 
the  Lord  Ordinary,  the  Appellant  was  allowed  t 
put  in  objections  to  the  state  of  the  debt. 

The  Appellant  thereupon  contended  that  th 

*  MSS.  cases,  in  D.  P.  1813,  No.  10;  and  see  a  short  repo: 
of  the  case  up  to  this  point  in  Dow's  Reports,  Vol.  IL  p.  17* 


ON  APPEALS  AND  WRITS  OF  ERROR.  I9l 

House  of  Lords,  by  their  judgment,  had  deter-       1820. 
mined  that  he,  "  havinir  taken  out  a  probate  as  ^""v*^ 

GRAHAM  Va 

*  executor,  could  not  divest  himself  of  the  cha-  keble  and 
"racter  of  executor;''  and,  therefore,  that  he"""^*^^' 
vast  pay  off  and  see  discharged  the  debts  and  le- 
gacies due  from  the  estate  of  the  late  Page  Keble 
before  the  amount  of  the  residue  could  be  ascer- 
tiined :  that  he  bad  a  right  to  resist  payment,  or 
accounting  to  the  Respondents,  until  he  was  satis- 
fied what  might  be  the  just  amount  of  the  resi- 
duary estate  of  the  deceased.  The  Respondents 
iosbted  that  the  House  of  Lords,  having  ^^  affirmed 
^  the  interlocutors  of  the  Court  of  Session,''  and 
gi?en  judgment  in  terms  of  the  conclusions  of  the 
fibel,  which  was  to  make  payment  to  the  Pursuers 
of  a  certain  specific  sum  total  of  principal,  with 
oterest  due  thereon,  at  certain  specific  rates,  it 
vas  incompetent  for  the  Court  of  Session  now  to 
bear  the  Appellant  upon  any  point  or  points,  save 
tbose  relating  to  the  mere  accuracy,  in  point  of 
computation,  of  the  **  state,**  exhibited  with  the 
Respondents'  petition. 

The  Lord  Ordinary,  by  interlocutor,  of  the 
Mtb  June,  1814^  (having  repelled  the  objections 
bj  a  fi3rmer  interlocutor,  and  having  found  the 
Appellant  liable  to  the  costs  incurred  since  the 
cause  was  remitted,)  decerned  against  the  Defender 
(Appellant)  for  the  sum  of  19,413/.  16^.  24  J.  ster- 
ling (according  to  the  computation  of  the  Re- 
indent),  with  the  interest  thereof^  at  the  rate  of 
Sper  cent,  from  and  after  the  term  of  Martinmas, 
1818,  and  until  paid. 

To  this  judgment  he  adhered  after  several  re« 
presentations. 

K  2 
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i8«a.  The  Appellant  thereupon  petitioned  the 

^^""'^''"^  of  Session  (Second  Division)  against  the  j 


xBBLB  AVD    luent  of  the  Lord  Ordinary,  and  by  the  ori{ 
^^'^'*        and  various  reclaiming  petitions,  the  AppellaiKsl 
raised  the  following  objections: — i.   That 
claim  to  interest  ought  to  be  restricted  to  8 
cent,  to  the  year  1796.    2.  That  British  interi 
only  ought  to  be  allowed  from  1796,  or,  otherwi»^s« 
from  1803 ;  or,  from  1806,  or,  at  the  utmost,  frortB* 
1808.    3.  That  there  ought  to  be  no  accumulatiC^^ 
of  interest.   4.  That  he  was  entitled  to  deduct  ttV 
expense  of  remittance  from  Bengal.    5.  That 
was  entitled  to  make  deductions,  on  account" 
the  property-tax,  from  1803.    The  Court,  by 
interlocutors,  affirmed  the  judgment  of  the  L_ 
Ordinary,  and  over-ruled  all  the  objections  exc^^*^ 
what  related  to  the  property-tax,  which  the  CoiuT^ 
held  the  Appellant  was  entitled  to  deduct  £iiMJ0^ 
1808  to  1813,  when  the  debt  is  accumulated,  and^ 
also  to  deduct  the  property-tax  from  the  interest^ 
of  the  accumulated  sum  from  Martinmas,  ISlsJ^ 
until  payment*  *^ 

From  these  several  interlocutors  of  the  Lofd^^ 
Ordinary  of  the  ijth  and '28th  June,  8th  July,*' 
and  22d  December,   1814,  and  of  the  Second 
Division  of  the  Court  of  4th  July  and  15tb  No» 
vember,  1815,  isth  February,  1st  and  8th  Mardn  . 
1816,  the  appeal  was  presented.  * 

For  the  Appellant — Mr.  Wetherell  and  JMk 
Brougham. 
Arspnent  for      I.  This  is  uot  a  case  where  a  trustee  has  madt 


isthaDdsM  use  of  the  money  committed  to  his  charge ;  it  ia  a 

of  JfoBBk  ^_ 

•  This  part  of  ibe  judgment  below,  M  Uie  RefpondMI  al- 
leged, wai  by  conseiit^-See  p.  142. 
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ample  breach  of  trust  at  the  utmost.    By  the      1820. 
judgment  of  this  House»  in  181S,  the  Appellant'^ — ><— ^ 

.        ,  J  ^  •         ^L  r  • '   GRAHAM  V, 

n  charged  as  executor:  m  the  summons  he  iSkeblbavd 
ckufged  both  as  debtor  and  executor.  The  pleas  ®™*"- 
io  defence  took  issue  upon  both  those  points,  and 
die  Court  has  decided  generally  in  the  terms  of 
the  libel^  embracing  both  the  media  concludendi. 
If  the  Appellant  is  charged  as  executor,  the  Re- 
spondent, suing  under  the  qualified  title  of  resi- 
duary legatee,  is  only  entitled  to  the  surplus  above 
debts  and  general  legacies ;  and  before  any  sum 
on  be  finally  awarded  and  paid  to  him  under  the 
nthority  of  the  Court,  it  must  be  ascertained  that 
itl prior  claims  upon  the  estate  have  been  satisfied, 
tf  the  Appellant  is  charged  as  a  debtor  only,  the 
English  executors  ought  to  be  parties  in  the  suit  in 
order  to  give  a  discharge.  An  executor  only  has 
aothority  to  receive  the  debt  and  acquit  the 
debtor ;  and  even  the  authority  of  the  Court  could 
oot  protect  the  Appellant  from  future  responsi* 
Uity,  if  this  money  should  be  required  to  satisfy 
creditors  of  the  estate.  Considered  in  the  double 
character  of  debtor  and  executor,  the  Appellant 
is  equally  entitled  to  have  it  ascertained  that  debts 
uid  legacies  are  discharged  before  he  pays  over 
iQysum  as  a  residue.  This  claim  is  not  incon- 
iMent  with  the  decree,  by  which  the  Appellant  is 
bound  to  pay,  through  the  medium  of  the  legal 
^resentative,  what  is  due  to  the  estate  of  Page 
Keble,  and  those  having  right  to  that  estate  in 
tbeir  order  of  preference. 

2.  As  to  the  objection,  that  it  is  not  now  com- 
petent for  the  Appellant  to  object  to  the  rates  of 
interest,  because  the  t>ummons  concluded  speci- 
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1890.  fically  for  those  rates  of  interest,  and  the  Court  be* 
^^■"■"'^^^^  low  has  decided  in  terms  of  the  libel ;  and  that 
KEBrB  AND  judgHient  having  been  affirmed  on  appeal,  it  is 
now  res  judicata,  and  no  longer  questionable ;  it 
is  an  objection  founded  in  fallacy. 

If  that  matter  had  been  proponed  and  repelled  in 
the  cause,  or  competent  and  omitted,  inforo  contra-^ 
dictoriof  both  the  policy  and  statutory  enactments^ 
of  the  law  would  have  excluded  the  Appellant 
from  further  litigation.     But  on  this  point  no 
question  was  raised  or  debated  in  the  former  pro« 
ceedingSy  no  defence  was  urged,  and  the  judg* 
ment,  so  far  as  it  affects  the  question  of  the  rates 
of  interest,   was  virtually  a  decree  in  absence, 
which  never  was  held  to  constitute  res  judicata. 
The  conclusion  of  the  summons  was  for  two  dis- 
tinct matters,  a  principal  sum  and  interest  at,  &c. 
to  the  date  hereof,  and  in  time  coming  till  payment. 
The  defence  was,  simply,  that  the  Appellant  was 
not  responsible,  and  no  other  question  was  con- 
sidered, or  intended  to  be  adjudged  in  the  cause, 
but  that  of  his  general  liability.     Where  defences 
have  been  made  upon  one  branch  of  a  cause,  and 
omitted  as  to  another,   no  presumption  can  be 
raised  against  the  Defender  as  having  confessed 
the  matter,   and  submitted  to  judgment  on  the 
point  undefended  and  undiscussed.     Such  is  the 
principle  and  practice  upon  a  decree  in  absence, 
where  the  party  has  been  cited,  and  even  where 
he  has  appeared  by  his  procurator.'    It  is  said  that 
there  has  been  no  denial  of  the  allegations  of  the 
summons  as  to  interest;  yet,  in  the  petition  of  the 
31st  August,  1815,  which  was  presented  afler  the 

♦  Scot's  Stat.  167?,  c  19. 
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date  of  the  summons,  this  passage  is  to  be  found : —       1820. 
"  It  is  allowed,  on  all  hands,  that  from  the  begin-  ^      ^^       ' 

.-       .  1  %       /»     t  11.  -it  GRAHAM  r. 

^  mng  to  the  end  of  the  pleadings  not  a  word  has  kf.ble  and 
«  been  said  on  the  subject  of  interest."  others. 

Moreover,  if  this  be  res  judicata^  the  Court 
itself  has  invaded  and  disturbed  its  own  judgment. 
For  the  original  decree,  in  terms  of  the  libel,  was 
for  interest  at  12  per  cent,  till  payment.  But  since 
the  cause  was  remitted  from  this  House,  a  new 
judgment  has  given  interest,  at  5  per  cent,  from 
November,  1813 ;  and  whereas  the  summons  makes 
no  conclusion  for  accumulation  of  interest,  the 
subsequent  judgment  authorises  accumulation  to 
the  12th  of  November,  1813.  The  Respondents, 
after  the  judgment  in  1813,  did  not  sue  execution, 
but  proceeded  before  the  Court  to  settle  all  the 
details  as  to  interest.  They  have,  in  this  and 
other  respects,  treated  the  matter  as  res  7wn  judi- 
cata. *So  has  the  Court  below,  and  no  cross  ap- 
peal on  that  ground  is  entered.  The  pica  of  res 
judicata  has  been  rejected,  in  many  cases,  much 
stronger  than  the  present.  3Iillie  v.  Millie,* 
Young  V.  Mitchellyf  Chirurgeons  oj  Glasgow  v. 
ReidyX  Smith  v.  Semple.^ 

A  foreign  rate  of  interest  is  a  fact,  upon  which 
no  decree  can  be  made,  without  proof  or  express 
admission.  Decrees  must  be  founded  upon  alle- 
gation and  proof  Admission  of  the  fact  cannot 
be  implied  where  the  question  has  never  been 

•  Diet,  of  Dec  Tit.  process,  No.  318,  Nov.  27,  ISOl. 
t  Id.  ib.  No.  320,  Feb.  10,  1803. 
X  Id.  ib.  No.  340,  Dec.  17,  1701. 
'  J  Id.  ib.  No.  341,  Dec.  !4, 1711. 
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1820.      raised;  at  all  events,  not  before  the  decree  is  ex- 
tracted.    Such  implication  is  never  made  against 


GRAHAM  V. 


KEBLB  AND    a  party  unless  the  matter  has  been  referred  to  his 
OTHERS.        ^^jjj  ^  ^g  medium  of  proof,  and  he  does  not 

appear^  and  answer  upon  oath.  Upon  a  verdict 
in  an  action  for  a  promissory  note  interest  follows 
incidentally  by  way  of  damages ;  but  every  claim 
for  debt  or  damage  does  not,  as  a  matter  of  course^ 
include  interest.  In  equity  proof  is  required  of 
the  employment  of  the  money.  The  defence^ 
therefore,  against  the  liability  for  the  principal 
does  not  comprise  a  defence  against  liability  for 
interest.  Upon  this  pointy  therefore,  the  judg- 
ment is  not  conclusive  against  the  Appellant.  In 
moving  the  judgment  in  this  House  in  1813  not  a 
word  was  said  upon  the  subject  of  interest. 

3.  Indian  interest  is  not  due  to  the  extent 
awarded.  The  Appellant  has  not  used  the  funds, 
and  the  Respondents  ought  not  to  benefit,  by 
their  own  delay,  from  1791  to  1803.  During  all 
that  time  they  might  have  sued  in  the  courts  of 
Bengal.  The  House  of  Graham  and  Co.  were  in- 
structed by  Page  Keble  to  invest  his  money  in  the 
purchase  of  bonds,  which  were  to  remain  in  their 
hands  until  the  joint  bond  to  the  Company  became 
due,  which  happened  in  1 796.  The  interest  upon 
bonds  so  purchased  would  have  been  8  per  cent. 
or  Less,  and  the  purpose  of  the  deposit  terminated 
in  1796.  The  Appellant,  therefore,  is  not  charge- 
able  with  more  than  Sper  cent.^  nor  beyond  1796 
at  the  utmost.  From  the  year  1796,  when  the 
bonds  ought  to  have  been  applied  in  payment  to 
the  Company,  the  amount  became  a  debt,  owing 
from  one  British  subject  to  another,  upon  which. 
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by  the  statute  against  usury,*  more  than  5  per  cent.      isto. 
cannot  be  demanded.  ^    -^ 

According  to  authorities  in  the  law  of  Scotland,  uBLBijrD 
mterest,  above  the  domestic  rate,  is  not  allowed  ^™'^* 
even  upon  foreign  contracts.  Savage  v.  Craig^^ 
Wood  V.  Grainger. X  In  Campbell  v.  Hannajf,§ 
interest  was,  indeed,  finally  given  at  8  per  cent. 
according  to  contract  by  bond ;  but  that  is  a  sin- 
gle case  not  applicable  in  its  circumstances,  and 
the  authority  is  questionable.  This  is  not  a  foreign 
but  a  British  debt,  not  constituted  by  contract  but 
by  law.  This  distinction  is  recognised  by  the 
text  writers :  by  Dirleton,  ||  and  by  Lord  Kaimes.^^ 
According  to  these  principles,  if  the  Appellant  is 
considered  as  responsible  for  the  bonds,  the  in- 
terest which  they  bore  is  the  proper  rate.  When  it 
became  a  debt  constituted  by  law,  he  is  only 
liable  to  interest  established  by  the  law  of  the 
country  where  the  remedy  is  applied.  Upon  the 
same  principle  it  is  that  the  law  of  Scottish  pre- 
scription is  applied  to  debts  arising  upon  foreign 
transactions,  when  the  party  sues  in  the  courts  of 
Scotland,  ff  At  all  events  foreign  interest  ought 
to  cease,  and  British  interest  to  commence  either 
£'om  the  1  Sth  of  December,  ]  SOS,  when  the  first 
step  was  taken  in  the  action,  or  from  the  J  4th  of 
November,  1 S06,  which  is  the  date  of  the  first 
<lecree.    The  Appellant,  upon  the  first  process, 

^  St.  12  Anne,  c.  16.  f  Fountain-hall,  vol.  ii.  p.  559. 

t  Fac.  Coll.  June  24,  1779.  §  Ibid.  Feb.  15,  1800. 

I  P.  227,  voce  process  against  strangers. 
^  B.  3,  c.  8,  8.  1,  p.  321,  citing  £q.  ca.  abr.  c  36,  (E.)  s.  1. 
tt  Kaimes  Sel,  Dec.  No.  85.  March  2,  1761— M*NeiI.  July 
la,  1768—Bandal.  Feb.  20,   1771— Ker.  Feb.  4,  1772— Bar* 
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i8so«  Bdtght  have  obtained  security  for  the  amount* 
^^"""■"'^^^■^*  If  the  commencement  of  the  action  did  not,  at 
KEBLff  Avo  least  the  judgment  of  the  Court,  in  1 806,  did  make 
it  a  Scotch  debt,  carrying  Scotch  interest.  If  that 
judgment  should  be  considered  as  interlocutory, 
then  the  final  decree  by  the  Court  of  Session  in 
1 808  ought  to  be  the  period  for  the  computation 
of  British  interests  By  the  judicial  proceedings 
in  Scotland,  the  debt  was,  or  might  have  been, 
secured  by  the  Scotch  law ;  and  by  the  execution 
of  the  inhibitions,  in  1803,  against  the  heritable 
estates  of  the  Appellant,  it  became  a  Scotch  debt 
vested  upon  heritable  security. 

4.  Foreign  interest  cannot  be  due  after  the 
year  1808,  when  both  debtor  and  creditor  were 
resident  in  Great  Britain.  Interest,  at  more  than 
5  per  cent,  is  forbidden  by  law  between  parties  so 
resident.  The  place  of  the  original  contract,  or 
of  the  transactions  from  which  the  liability  arose, 
cannot  alter  the  law  between  resident  subjects. 
While  one  of  the  parties  to  the  contract  is  absent 
in  the  foreign  country,  the  courts  here  may  apply 
the  foreign  law,  but  not  after  the  parties  become 
resident  in  this  country.  Could  parties  intending 
to  negotiate  a  loan,  by  going  to  Ireland  for  the 
purpose,  fabricate  a  bond,  which,  upon  their  re- 
turn, should  bear  interest  at  6  per  cent.  ?  Could 
such  a  transaction  be  sustained  upon  a  short  resi- 
dence? If  so,  the  statutes  against  usury  are  futile. 

Interest  does  not  depend  unalterably  upon  the 
original  constitution  of  the  debt,  but  arises  from 

*  He  did,  in  fact,  obtain  an  inhibition  against  the  lands  of 
the  Appellant^  which  operates  as  an  injunction  against  alien- 
ation. 1 
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detention  of  the  money  due.    It  is  an  equivalent      isso. 
for  the  use  of  the  motley;  and  a  change  in  the  ^***''*"^^'*'*^ 
rate  of  interest  ought  to  follow  a  change  in  the  KssLtt  aw 
residence  of  the  parties,  by  which  the  use  and  the  ^'>*»^^- 
remedy  are  regulated.    While  the  Appellant  re- 
mained in  Calcutta,  the  place  of  implied  contract, 
he  might  be  Uable  to  Indian  interest :  when  he 
came  to  Great  Britain  the  implication  as  to  in- 
terest ceased.    The  Appellant  then  became  amen- 
able to  British  laws  both  in  person  and  estate.  He 
ought  not  to  be  injured  by  deb.y  in  the  adminis- 
tratiDn  of  justice. 

Whether  foreign  interest  can  be  given  by  the 
courts  of  Great  Britain  must  dep  end  on  the  nature 
of  the  contract  and  the  residence  of  the  parties, 
or  one  of  them  in  the  place  O'f  contract.    Such 
was  the  case  of  Bodily  v.  Belhmy.^    There  was 
express  contract  by  bond,  and  the  Plaintiff,  from 
the  date  of  the  obligation  to  the  time  of  judgment 
in  the  action,  had  been  resident  at  Calcutta.  Under 
those  circumstances  the  Court  gave  interest  at  9 
per  cent.    In  Ekins  v.  the  East*  India  Companj/ff 
foreign  interest  was  given  upon  the  value  of  a 
ship  and  cargo,  because  it  was  wrongfully  taken 
from  the  agent  of  the  owner,  and  the  Court  held 
that  the  Company  (who  may  be  considered  as  re- 
sidents of  India)  had  made  the  usual  advantage  of 
money  in  that  country.     In  Boddam  v.  KiletfyX  in- 
terest was  refused  upon  the  balances  of  unsettled 
accounts  of  a  partnership  in  Bombay,  notwith- 

*  2  Burr.  Rep.  1094. 

t  1  P.  W.  S95.— See  the  Treat,  of  Eq.  b.  5,  c.  1,  s.  6,  and 
the  notes  of  the  editor. 

X  1  B.  C.  C.  239;  2  B.  C.  C.  2,  S;  and  see  4  B.  P.  C.  560, 
with  the  abstract  preceding  the  report,  and  the  note  at  the  end. 
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i8flo.      standing  the  custom  of  the  country,  stated  opoa 
affidavit,  to  charge  and  allow  interest  in  all  mer- 
cantile transactions,  and  upon  debts  in  general.  In 
that  case.  Lord  Thurlow  observed,  ^*  I  am  to  say, 
that  although  the  general  rule  of  law  is  otherwise, 
yet,  by  reason  of  this  custom,  interest  is  to  run 
on  a  debt  not  carrying  interest  in  this  country, 
**  because  the  original  transaction  was  in  India ; 
*^  I  cannot  admit  such  a  custom  to  control  the 
<<  clear  law  of  this  country.**    In  a  former  stage  of 
the  same  case.  Lord  Thurlow  had  said,  that  interest 
was  not  in  the  discretion  of  the  Court,  and  could 
only  be  given  upon  contract.*" 

In  Connor  v.  the  Earl  of  Bellamont^f  Irish  in- 
terest was  given,  because  the  debt,  though  con- 
tracted in  England,  was  charged  upon  land  in 
Ireland,  and  the  debtor  being  an  Irish  Peer  ex- 
ecuted a  bond  in  Ireland  to  secure  the  debt. 

The  neglect  of  the  Respondent  is  a  farther  rea- 
son for  refusing  all  interest.  This  claim  was 
raised  against  the  Appellant  when  he  was  in  India 
in  1796,  and  was  apparently  abandoned,  after  an 
opinion  had  been  given  against  the  claim  by  the 
Advocate  General  of  Calcutta  in  1 802.  The  Ap- 
pellant  might  have  made  arrangements  to  dis- 

*  The  report,  1  B.  C.  C.  p.  2399  supposes  the  Lord  Chancel- 
lor to  say,  **  that  nothing  but  what  arises  from  contract  or  de^ 
**  mand  of  debt  can  give  rise  to  a  demand  of  interest."  This 
appears  both  incorrect  and  deficient.  For  a  demand  of  debt 
gives  no  right  to  interest,  and  in  equity  it  is  always  given  upon 
breach  of  trust.  If  a  trustee  sells  stock  out  of  the  public  funds, 
'  the  Court  gives  to  the  cestui  que  trust  an  option  to  demand 
against  the  trustee  the  dividends  which  the  stock  would  have, 
produced,  or  interest  upon  the  proceeds  of  the  sale, 
t  2  Atk.  382. 
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charge  or  diminish  the  debt,  if  he  could  have  an-      isto. 
ticipated  that  the  claim  would  be  renewed  in  Scot-  '^—^v-^-^ 
land  after  so  greid  a  lapse  of  time.  kbblb  a«d 

5.  Compound  interest  ought  not  to  have  been  ®™*"* 
allowed.  If;  as  the  Respondent  contends,  the 
affirmance  of  the  judgment  in  this  House  is  con- 
clusive upon  the  question  of  interest,  then  there 
being  no  conclusion  in  the  summons  for  accumu- 
lation of  interest,  the  judgment,  which  is  in  terms 

of  the  libel,  does  not  warrant  accumulation. 

If  the  judgment  is  not  conclusive,  as  the  Ap- 
pellant contends,  then  it  will  be  necessary  for  the 
Respondents  to  amend  their  libel  (if  that  can  now 
be  permitted)  before  any  judgment  can  be  given 
for  a  right,  which,  as  the  summons  is  now  framed, 
makes  no  part  of  the  Respondents*  demand.  In- 
dependent of  all  questions  of  form,  interest  upon 
interest  is  never  allowed,  but  upon  adjudication,' 
or  a  denounced  horning  upon  an  extracted  de- 
cree. 

6.  The  Appellant  is  entitled  to  deduct  the  cost 
of  remittance.  If  this  was  a  debt  contracted,  and 
payable  in  Bengal,  the  creditor  is  bound  to  re- 
ceive it  there.  In  Campbell  v.  Hannay,^  the 
Court  refused  the  debtor's  cost  of  remittance,  be- 
cause he  had  compelled  the  creditor  to  sue  in 
Scotland ;  but  in  this  case  the  creditor  has  avoided 
^t  forum  contractus^  and  selected  the  courts  of 
Scotland. 

7.  The  Appellant  is  also  entitled  to  deduct  the 
property- tax  from  the  year  180S.  The  Respon- 
dent was  liable  to  the  tax,  not  being  within  the 
e^eptions  of  the  statutes ;  and  the  circumstance 

•  Antc^  p.  136. 
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16S0.      that  the  Appellant  was  resident  in  Calcutta  till 
1 808  is  immaterial. 
KEBLB Aini        For  the  Respondents — The  Solicitor  General^ 
and  Mr.  Kindersley. 

The  Appellant  wasi  sued  both  as  partner  in  the 
firm  of  Graham  and  Co.  and  as  executor :  so  it 
appears  expressly  by  the  summons.  The  Respon* 
denty  suing  as  residuary  legatee,  claims  a  specific 
sum  as  residue  against  a  person  filling  the  charac- 
ter both  of  debtor  and  executor ;  and  so  he  was 
charged  by  the  judgment  below,  according  to  the 
allegations  of  the  summons,  and  the  defence  made 
by  the  Appellant* 

The  argument  f  of  novatio  debiti  is  repelled  by 
the  &ct,  that  the  firm  of  Graham  and  Co.  rejected 
the  authority  and  orders  of  the  English  executors, 
upon  the  express  allegation  that  they  had  the 
authority  of  the  Appellant  as  Indian  executor, 
and  he  was  then  also  a  partner  of  the  firm. 

The  question,  as  to  the  rate  of  interest  was 
concluded,  by  the  judgment  of  this  House,  in 
1813.  For  the  decrees  of  the  inferior  Court  were 
thereby  affirmed,  and  those  decrees  were  in  the 
terms  of  the  libeL  by  which  interest,  at  the  rates 
and  for  the  periods  in  question,  was  specifically 
demanded.  The  very  question  was  argued  in  the 
Courts  below,  and  upon  the  hearing  of  the  appeal. 

♦  Sir  Robert  Gifford. 

f  This  point  was  argued  in  the  former  stage  of  the  suit.  It 
was  then  conteDded  by  the  Appellant^  that,  by  the  effect  of  the 
Irausactions  between  the  parties,  and  the  events  which  had  hap- 
pened^ he  was  released ;  and  that  the  new  firm,  after  he  ceased 
to  be  a  partner,  had  been  accepted  and  recognised  as  the  debtors. 
— See  the  Lord  Chancellor's  observations  in  moving  judgment^ 
post,  147—8. 
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In  order  to  constitute  a  valid  judgment,  it  is      isso. 
not  necessary  that  the  question  should  be  debated.  ^*"-~v^"~^ 

GRAHAM  tf» 

If  it  be  alleged  on  the  one  part,  and  not  contra-  kbble  avd 
dieted  on  the  other,  that  is  sufScient  ground  for  °^"***- 
the  judgment*  The  Appellant  might  have  plead- 
ed, I .  that  he  was  not  liable  at  all ;  2.  if  so,  that 
the  rate  of  interest  claimed  was  extravagant. 

The  subsequent  proceedings  in  the  Court  of 
Session,  upon  the  subject  of  interest,  were  merely 
to  ascertain  the  amount  of  the  sum  due  by  cal- 
culation, not  to  open  and  re-discuss  the  general 
question  of  liability  for  the  specific  rates  of  in- 
terest, and  for  the  times  before  awarded.  Tlie 
allowance  of  interest  follows  as  a  consequence 
upon  a  judgment  for  the  principal. 

The  allowances  for  property*tax,  since  the  judg- 
ment in  1813,  do  not  operate  as  an  admission  by 
the  Respondent  that  the  judgment  was  open :  that 
was  done  by  consent,  and  was  a  gratuitous  boon  to 
the  Appellant. 

If  it  be  admitted  that  the  question  is  open,  this 
being  a  claim  against  a  trustee,  ea?  delictOj  he  is 
liable  for  the  largest  rate  of  interest  which  might 
have  been  made  by  the  use  of  the  monej  in  the 
country  where  the  breach  of  trust  took  plrice.t  If 
a  trustee  sells  out  stock  from  the  public  funds,  be 
18  chargeable  either  with  the  dividends  or  the  pro- 
fits actually  made,  or  the  proceeds,  with  t;he  usual 

• 

•  Stair's  Inst.  1. 

t  That  12  per  cent,  is  the  usual  rate  of  interest  m  Bengal  is 
recognised,  and  it  is  made  the  legal  rate  there  by  fttBi.  13  Geo. 
UL  0.  SS,  8.  SO.  It  was  not  proved  in  the  cause  tha  1 12  per  cent. 
Was  actually  made:  that  such  advantage  might  bav«;  been  had  is 
lofficient  to  charge  a  trustee. 
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rate  of  interest  at  the  option  of  the  cestui  que 
trust :  so  even  if  he  represents^  contrary  to  the 
&ct,  that  he  has  purchased  stock.   Bate  v.  Scales.* 
In  these  cases  the  Court  does  not  consider,  as  the 
measure  of  damages,  what  would  have  been  gained 
for  the  benefit  of  the  cestui  que  trust,  if  the  direc- 
tions of  the  trust  had  been  followed,  but  what 
has  been  wrongfully  acquired,  or  might  have  been 
acquired  by  the  trustee  upon  the  misapplication 
of  the  trust  fund.    The  partners  of  a  firm,  to 
which    the    Appellant    belonged,    have    abused 
their  trust,    and  the  Appellant  being  executor 
has  permitted  that  abuse.    Six  of  the  bonds  were 
endorsed  away  while  the  Appellant  was  a  partner 
in  the  firm,  and  four  a  year  afler  his  retirement* 
If  he  had  written  or  endorsed  upon  them  a  state- 
ment of  the  purpose  for  which  they  were  deposit- 
ed the  loss  would  have  been  prevented ;  but,  in 
gross  violation  of  his  trust,  he  lefl  them  in  the 
hands  of  a  firm,  which  he,  as  a  partner,  could  not 
&il  to  suspect  of  actual  or  approaching  insolvency. 
As  to  the  objection  made  against  the  judgment 
for  accumulated  interest,  it  is  consonant  to  the 
settled  principles  of  law  as  well  as  equity,  that 
interest,  ascertained  and  decreed  upon  a  final 
judgment,  should  be  incorporated  with  the  prin* 
cipal.f     From  that  time  the  principal  and  interest 

*  12  Ves.  402;  and  see  Harrison  v.  Harrison,  2  Atk.  121 ; 
Pocock  V.  Bedington,  2  B.  C.  C.  653,  5  Ves.  794,  and  Long  w. 
Stewart  in  the  note ;  Treves  v.  Townshend,  L  B.  C.  C.  384 ;  New- 
ton V.  Bennett,  Perkins  v.  Bayntun,  1  B.  C.  C.  359, 375 ;  Foitea 
^  Ross,  2  B.  C.  C.  480;  Young  v.  Combe,  Piety  v.  Stace,  4 
Ves.  101, 6'.80 ;  andTebbs  v.  Carpenter,  1  Mad.  Rep.  290,  wber« 
the  cases  upon  the  general  question  are  collected. 

t  Bodily  If.  Belkmy.    Ante,  p.  138. 
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become  an   entire  sum  bearing  interest.     The      1820. 
right  to  interest  upon  this  aggregate  sum  arises  ^"^v^— ^ 
&om  the  delay  of  payment  caused  by  the  appeal,  kbblb  ak^ 
The  accumulation,  they  say,  is  not  asked  by  the  ®^"""^', 
summons ;  nor  is  it  necessary.     In  actions  upon 
bills  of  exchange  interest  is  not  demanded  by  the 
declaration;  yet  it  is  given  by  the  judgtbent,  or 
upon  motion :   and  upon  ivrit  of  error,   if  the 
judgment  below  is  affirmed,  interest  is  calculated, 
not  on  the  principal  sum  for  which  the  action  was 
brought,  but  upon  the  whole  amount  recovered 
by  the  judgment  below  up  to  the  time  of  the 
judgment  in  the  Court  of  Error.*    The  result  is, 

*  Upon  writs  of  error  interest  is  given  by  way  of  damages, 
for  which  provision  is  made  by  the  statutes  for  preventing  delays 
IB  suits  of  law,  13  Car.  2,  s.  2,  c.  2,  s.  8,  9, 10.    The  Plaintifi; 
upon  suing  his  writ  of  error,  is,  by  that  statute,  compelled  to  give 
security  for  damages  as  well  as  costs,  otherwise  execution  may 
Imie,  without  stay  or  supersedeas,  notwithstanding  the  writ  of 
cnrror.    See  also,  S  Jac.  1,  c.  8,  made  perpetual  by  3  Car.  1,  c.  4, 
s.  4,  16  and  17  Car*  2,  c.  8,  s.  3.    Upon  affirming  a  judg- 
ment in  the  Exchequer,  the  Chancellor  personally  (who,  with 
tiie  treasurer  and  judges,  are,  by  the  31  £dw.  III.  constituted  tf 
Mnt  for  exatnining  erroneous  jud|;ments  in  the  Exchequer), 
fptB  interest,  computed  according  to  the  current  (not  the  legal) 
Tite,  finom  the  day  of  signing  judgment  below  to  the  day  of 
iftrmaiice  in  that  Court  of  Error.    In  the  Exchequer  Chamber, 
vhich  is  a  court  established  by  27  Eliz.  c.  8,  to  rectify  errors  in 
tbe  judgments  of  the  King's  Bench,  if  no  direction  is  given  by 
tbe  court,  the  officer  (under  the  authority  of  13  Car.  2,  s.  2, 
€•2,  s,  10,)  in  taxing  costs,  allows  double  the  money  out  of 
pocket,  but  gives  no  interest.  .  In  the  King's  Bench,  upon 
writs  of  error  from  the  Common  Pleas,  interest  is  usually  given, 
by  way  d  damages,  upon  the  sum  recoveted  in,  and  from  the 
time  of  signing  the  judgment  below  until  the  affirmance.  Bishop 
tf  London,  &c>  v,  Lewen,  2  Strange,  931 ;  Bddily  v.  Bellamy, 
2Bunr.  1094.    By  stat.  3  Hen.  7,  c  10,  upon  all  writs  of  erfor 

VOL.  II.  L  ' 
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1820.  that,  as  long  as  the  bonds  were  held  by  the  firm, 
^^ — >^— ^  they  and  the  Appellant  as  partner,  trustee,  or 
KBBLE  AND  executor,  are  responsible  for  the  amount  of  interest 
paid  upon  them,  which  appears  to  be  8  per  cent. 
From  the  time  when  the  bonds  were  assigned  and 
converted  into  money,  which  they  used,  or  might 
have  used  in  Calcutta,  and  up  to  the  date  of  the 
final  judgment,  the  common  interest  of  the  coun- 
try, which  is  12  per  cent,  per  annum^  has  been 
rightly  charged  against  the  Appellant ;  and,  after 
the  date  of  the  final  judgment,  the  Respondent 
is  entitled  to  English  interest  upon  the  whole  sum 
ascertained  and  awarded  by  the  judgment 

The  Lord  Chancellor^  in  the  course  of  the  argu- 
ment, made  the  following  observations : — 

Laying  the  rule  of  law  out  of  the  case  altogether^ 
is  not  this,  upon  the  special  circumstances  of  the 
case,  a  continuing  trust  ? 

If  I  intrusted  a  person  to  lay  out  money  for 
me  in  government  bonds,  and  if,  instead  of  doing 
so,  he  had  laid  it  out  for  himself,  or  for  his 
own  partnership,  would  he  not  be  liable  to  pay 

sued,  in  delay  of  execution,  to  reverse  judgments  ''  if  they  be 
**  affirmedr  or  the  writs  discontinued  in  default  of  the  party,  or 
*^  the  Plaintiffi  be  non-sued  in  the  same,  the  Defendants  in  Error 
*'  shall  recover  costs  and  damage,  for  delay  and  vexation,  by  dis- 
*'  cretion  of  the  justice  before  whom  the  writ  is  sued/*  This  it 
re-enacted  by  19  Hen.  7,  c.  20.  The  Plaintiff,  in  the  Court  be- 
low, has  also  the  option  to  bring  an  action  of  debt  upon  the  judg- 
ment, in  which  action  he  may  recover  interest,  byway  of  damages, 
for  detention  of  the  debt  constituted  by  the  judgment. 

The  House  of  Lords,  in  deciding  appeals  and  writs  of  error,  ex- 
ercise a  discretion  as  to  costs  and  damages :  to  answer  which,  se- 
curity is  taken,  by  requiring  the  Appellant  to  enter  into  a  recogni- 
sance,  in  the  sum  of  400^.  before  he  is  permitted  to  prosecute  his 
appeal. 
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me  the  common  rate  of  interest  ?  For  this  reason,       1820. 
it  becomes  material  to  be  considered  whether  the  ^^—^v^*-^ 

-        GRAHAM  V, 

interest,  as  payable  on  the  bonds,  ought  to  bexEBLBAVD 
continued  after  1791,  or  whether  it  ought  to  cease- °™"'' 
It  is  contended,  by  the  Appellant,  that  the  interest^ 
as  on  the  bonds,  ought  not  to  cease  after  1791, 
if  a  larger  rate  of  interest  is  to  be  charged^ 
when  the  interest,  as  on  the  bonds,  ceases.  On 
this  point  the  questions  to  be  settled  are  whether 
the  former  interest  is  to  go  up  to  1791  only,  or 
to  1796;  and  whether  the  larger  rate  of  interest 
if  to  go  on  till  181S,  or  to  cease  in  1803;  or 
when  to  commence,  and  when  to  cease.  On  this 
point  there  is  a  difference  in  the  statements  of 
tbe  parties  as  to  the  facts.  The  Appellant  states 
in  his  case  that  all  the  bonds  were  uplifted  after 
he  had  left  the  partnership.  The  Respondent,  on 
the  other  hand,  in  his  case  states,  that,  in  respect 
to  six  of  them,  they  were  indorsed  away  between 
the  months  of  November,  1789,  and  October, 
1790,  and  that  the  remaining  bonds  were  disposed 
of^oon  after  the  Appellant  .had  taken  leave  of  the 
concern.  As  a  question  of  fact  considered  mate- 
rial in  arguing  this  case,  it  may  easily  be  ascer- 
tained, with  respect  to  these  bonds,  whether  they 
were  disposed  of  by  the  partners  of  the  house  after 
Mr.  Graham  had  left  the  concern,  or  whether  he 
is  to  be  considered  as  having  been  a  partner  in  the 
house  when  the  bonds  were  actually  disposed  of 
But  whether  he  was  a  partner  in  the  house  or  not, 
he  was  at  least  bound,  both  on  account  of  the  re- 
siduary legatee,  and  on  his  own  account,  to  have 
taken  some  little  care  that  no  improper  use  was 

L  2 
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1880.      made  of  the  bonds,  and  to  have  taken  that  care^ 
more  especially,  on  account  of  his  own  character 

GRAHAM  O.  /• 

KBBLB  AMD    oi  cxecutor. 

OTHERS.  *«*»««»* 

There  may  be  a  great  distinction  to  be  mad^ 
in  point  of  fact,  with  regard  to  the  insolvency  of 
the  partnership,  and  with  regard  to  the  periods  at 
which  they  took  the  bonds  to  themselves ;  but  if 
I  had  put  my  money  into  the  hands  of  the  house 
of  Graham  and  Co.,  while  Mr.  Graham  was  a 
partner  in  it,  whether  the  other  partners  had  con- 
tinued solvent  or  not — whether  they  had  continued 
in  the  country,  or  had  left  it,  I  should  have  looked 
to  Mr.  Graham,  and  should  have  expected  to  call 
upon  him,  according  to  the  terms  of  the  contract, 
to  have  that  contract  fulfilled  to  me. 

The  elder  Page  Keble  died  in  1786,  when  his 
son,  the  Residuary  legatee,  was  about  five  years 
old,  since  he  did  not  attain  the  age  of  twenty-one 
till  the  year  1 802.  Now  Mr.  Thomas  Graham  was 
in  a  situation  in  which  he  ought  to  have  acted 
both  for  himself  and  the  infant. 

Mr.  Graham  might  have  relieved  and  protected 
himself;  and  if  he  had  considered  the  matter  for 
a  moment,  he  must  have  been  convinced  of  his 
liability  for  interest,  if  there  were  no  special  circum- 
stances in  the  case;  and  can  he  press  special  circum* 
stances  against  an  infant  for  whom  he  was  trustee? 
July  17, 1820.  The  Lord  Chancellor,  There  was  a  cause  heard 
some  time  ago,  in  which  Thomas  Graham  was 
the  Appellant,  and  Page  Keble^  a  lunatic,  and 
others,  were  Respondents. 
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In  the  year  1803  an  action  had  been  bi'ought  in      isso. 
Scotland  against  the  Appellant,  upon  his  succeed-  ^"""""^'^^"^ 
ing  to  the  estate  of  Kinross,  in  Scotland.    Whexi  kbblb  avd 
he  became  entitled  to  that  estate,  and  the  posses-  ®'^«*"* 
sion  of  it,  he  became  amenable  to  the  jurisdiction 
of  the  courts  in  Scotland.    The  action  was  com- 
menced by  Mr.  Page  Keble  in  the  Court  of  Ses- 
non  against  the  Appellant,  while  he  was  resident 
at  Calcutta,  and  the  summons  stated  a  variety  of 
transactions,  in  which  Mr.  Graham,  the  Appel- 
lant, had  been  engaged  ^ith  Mr.  Keble,  the  fkther 
of  the  Respondent.    It  represented  that  the  Ap- . 
pellant  was  a  member  of  the  house  of  Messrs.' 
Grahams  and  Mowbray  of  Calcutta;   that  Mr. 
Keble,  the  father,  before  leaving  India,  in  1786, 
had .  executed  a  power  of  attorney  in  favour  of 
that. house  for  managing  all  his  afiairs,  and  uplift- 
ing  the  debts  and  the  effects  due  to  him  ;  that 
beiides  this  power  of  attorney,  he  left  a  letter  of 
instractions  with  this  firm,  and  a  duplicate  of  his 
will  in  the  hands  of  the  Appellant,  who  was  his 
confidential  friend,  and  who  was  one  of  the  ex- 
ecutors named  in  the  will;  that,  upon  receiving 
accounts  of  the  death  of  Page  Keble,  the  Appel- 
lant proved  his  will  and  codicil,  obtained  letters 
of  administation  from  the  Prerogative  Court  of 
Calcutta,  and  had  extensive  intromissions  with  the 
estate  and  effects  of  the  said  Page  Keble  as  exe^ 
cutor,  or  as  a  partner  of  the  company  of  Graham 
and  Mowbray,  in  virtue  of  which,  it  was  stated, 
that  lie  was  justly  indebted  to  the  pursuer  (Respon- 
dent, P.  K.),  as  residuary  legatee  of  his  father,  in 
a  great  variety  of  sums,  which  are  stated  and  set 
forth  in  the  summons,   and   which  amount  to 
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1820.  4768/.  8^.  6^.  sterling,  and  interest  thereon: 
"  Therefore**  (the  summons  concluded  that)  **  the 
KEBLE  AND  ^^  Said  Thoffias  Graham  ought  and  should  be  de- 
oTHBRs.  a  cerned  and  ordained,  by  decree  of  the  Lords  of 
^^  Council  and  Session,  to  make  payment  of  the 
'^  principal  sum  of  4768/.  Ss.  6d.,  and  interest 
^^  thereon  as  follows,  viz.  interest  of  the  said  seye^ 
^^  ral  bonds,  from  their  respective  dates,  till  the 
*^  same  were  paid  or  discharged,  or  indorsed  away^ 
^*  and  value  received  therefrom,  at  the  rate  of  8 
^^  per  cent. 9  being  the  rate  of  interest  which  these 
^'  securities  bore ;  and,  afterwards,  at  the  rate  of 
^^  1 2  per  cent,  of  the  principal  sums  contained  iQ 
^^  the  said  bonds,  being  the  ordinary  rate  of  in* 
^'  terest  exigible  in  Bengal  to  the  date  thereof 
^<  and  in  time  coming  during  the  non-payment } 
'^  and  interest  of  the  sum  of  2426/.  13^.  Sd.  ru* 
<^  pees,  the  balance  of  the  said  account,  from  the 
"said  14th  of  February,  1788,  at  12  per  cent. 
^^  to  the  date  hereof  and  in  time  coming  during 
^^  the  non-payment,  deducting  always  from  the 
"  said  principal  sums  and  interest  all  partial  pay- 
^^  ments,  which  the  said  Defender  can  instruct  to 
*'  be  (have  been)  made,  if  any  such  there  were." 

The  defence  against  this  original  action  was 
this :  that,  although  he  had  taken  out  probate  of 
the  will,  in  which  he  was  named  executor,  yet  he 
did  not  act,  he  did  not  possess  the  character  of 
executor,  and  did  not  incur  any  legal  responsi- 
bility: and,  in  the  next  place,  that,  after  he  had 
ceased  to  be  a  member  of  the  company  of  Gra- 
hams and  Mowbray,  and  was  by  public  notice  se- 
parated from  it,  the  executors  in  England  recog* 
^tsed  the  new  company  as  their  debtors,  and  had 
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intrusted  the  fun^s  to  the  new  and  not  to  the  old      laita 
company,  which  created,  what  they  call  in  Scot-  ^^"^v— ' 
land,  novatio  debiti.  k«^  aw 

By  interlocutors  of  1806  and  1808  the  Court  of  ®™**'- 
Session  declare  their  opinion  against  the  Appellant. 

An  appeal  was  then  brought  to  this  House, 
which  was  heard  in  November,  1813.  Upon  that 
appeal  it  was  ordered  and  adjudged  that  the  peti- 
tion and  appeal  should  be  dismissed,  and  that  the 
interlocutors  therein  complained  of  be,  and  the 
same  were  thereby  affirmed. 

After  the  dismission  of  the  appeal  from  this 
House,  a  petition  was  presented  to  the  Lord  Or- 
dinary to  apply  the  judgment.  A  great  variety  of 
proceedings  appear  to  have  taken  place ;  and  it  is 
upon  the  judgments  pronounced  in  the  course  of 
these  proceedings  by  the  Lord  Ordinary  and  the 
Court  of  Session  that  this  new  appeal  is  brought, 
praying  that  these  interlocutors  may  be  reversed, 
and  assigning  several  reasons  which  are  stated. 

The  Appellant  says  he  has  been  made  liable 
as  executor,  and  that  he  ought  not  to  have  been  so 
made  liable;  and,  as  this  action  was  brought  against 
him  by  the  residuary  legatee,  that  it  was  neces- 
sary to  ascertain  whether  all  the  debts  and  legacies 
had  been  paid  before  the  amount  due  to  the  resi- 
duary legatee  could  be  determined.  In  the  next 
place,  he  objects  to  the  rate  of  interest  awarded,  com- 
plaining that  it  is  higher  than  the  law  authorises. 

The  Appellant  contends  also  that  the  judgment 
of  this  House,  in  November,  1813,  did  not  form  a 
res  judicata.  As  to  the  charge  of  Indian  interest, 
he  says  the  action  was  brought  against  him  in  1 803, 
in  the  Court  of  Session,  without  any  intimation  to 
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1820.       him,  when  he  was  resident  in  the  East  Indies# 
^""^v**"*^  Now,  the  Scottish  courts  had  jurisdiction  by  reason 
KEBLBANo     of  his  haviug  property  in  Scotland,  but  the  debt 
OTHERS.        ^j^g  QQj.  contracted  in  Scotland  but  in  India. 

He  further  insists,  that,  supposing  the  Court  to 
be  right  as  to  the  mode  of  calculating  interest,  he 
is  entitled  to  have  the  charge  of  remitting  the 
money  from  Calcutta  to  England  deducted,  and 
that  an  allowance  ought  to  have  been  made  for 
the  property-tax :  that  it  ought  to  have  been  de^ 
ducted  from  the  interest. 

In  my  opinion  the  Appellant  has  not  a  right  to 
call  on  the  residuary  legatee  for  an  account  of  all 
the  estate  and  effects  of  the  testator;  I  do  not 
think  there  is  any  pretence  for  it. 

In  the  next  place  I  state,  as  my  opinion,  that 
the  decision  upon  the  cause  in  this  House  in  1813, 
did  not  amount  to  a  res  judicata^  so  as  to  fix  the 
Appellant  with  a  demand  to  the  full  extent  of  the 
conclusions  of  the  summons  in  the  Scottish  court. 
The  next  question  is,  how  the  interest  ought  to 
be  calculated ;  and  recollecting  the  circumstances 
of  this  case,  the  place  where  the  debt  was  con- 
tracted,  and  the  judgment  obtained,  the  party 
will  be  chargeable  with  interest  on  the  difierent 
,    bonds,  according  to  the  interest  they  carried,  until 
they  were  paid  o%  or  indorsed  away,  at  the  rate 
of  8  per  cent.     By  the  receipt  of  the  money  due 
upon  these  bonds,  a  debt  was  constituted  as  an 
Indian  debt;  and  being  so  constituted,  it  must, 
upon  principles  of  law,  bear  interest  at  12  per 
cent,  from  the  time  when  the  bonds  were  paid  off 
until  it  became  a  British  debt.    When  this  House 
dismissed  the  .appeal  in  this  cause  in  November^ 
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181 S,   it  became  a  British  debt,   and  therefore       isto. 
from  that  time  it  can  only  carry  British  interest,  ^^n^^*-^ 

ORAHAM  V 

that  is  to  say,  interest  at  5  per  cent.;  and  that  in- keble  avd 
terest  at  5  per  cent,  is  to  be  calculated  on  the  sum  ®'r»**«- 
constituted,  by  consolidating  the  principal  sum, 
with  interest  at  8  per  cent,  on  the  difierent  bonds 
from  their  dates  till  they  were  paid  off,  and  12  per 
cent,  from  the  time  when  the  bonds  were  paid  till  it 
became  a  British  debt,  and  from  that  moment  5  per 
cent,  on  the  aggregate,  composed  of  this  consoli- 
dated sum  of  principal  and  interest.  That  conso- 
lidated sum  should  bear  interest  at  5  per  cent. 

The  next  question  is,  whether  the  Appellant  is 
entitled  to  any  thing /or  remittance.  I  think  he 
will  not  be  entitled  to  remittance  for  the  whole 
sum  due,  as  it  will  stand  after  it  bears  British 
interest  at  5  per  cent.,  and  up  to  the  day  of  pay- 
ment; but  he  will,  in  strictness,  be  entitled  to 
the  cost  of  remittance,  on  the  amount  of  the  debt, 
as  it  was  estimated  on  the  10th  of  November,  1813. 

The  last  thing  which  I  am  to  consider  in  this 
case  relates  to  the  deduction  of  the  property-tax. 
I  think  he  ought  to  be  allowed  a  deduction  of  the 
property-tax,  between  the  year  1 803  and  the  time 
when  the  property-tax  ceased  to  exist,  on  all  sums 
which  l^ecan  show  that  he  paid  during  that  period. 

IVhat  I  have  stated,  and  mean  to  propose  as  the 
minutes  of  the  judgment  on  Wednesday,  is  to  this 
eflTect : 

With  respect  to  the  bonds,  the  interest  on  them 
shall  be  calculated  at  the  rate  per  cent,  which  they 
respectively  bore  from  their  dates  till  the  time 
^hen  they  were  discharged  j  and  the  party  shall 
be  charged  with  12  per  cent,  after  that  time  till 
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i8do.      November,  1 8 1 3,  when  it  became  a  British  debt, 

^'■■""'^^■^'"^  Then   5  per  cent,  only  became  chargeable  on 

KEBLB  ANo    thc  consolidatcd  sum  of  the  former  principal  and 

oTHBRs.        interest.    An  allowance  is  to  be  made  for  remits 

tance  on  the  sum,  principal^  and  interest,  as  it 

stood  in  November,  1813;  and  an  allowance  is 

also  to  be  made  for  the  property-tax  between  the 

year  1803  till  the  time  when  it  ceased.  With  these 

findings^  I  shall  propose  to  remit  the  parties  to  the 

Court  of  Session  to  do  therein  as  may  be  just* 

As  to  the  sum  which  is  due  on  the  balance  of 
an  account,  not  being  sure  whether  I  rightly  ap- 
prehend that  part  of  the  case,  I  shall  consider 
whether  it  may  be  necessary  to  say  any  thing  fur- 
ther upon  it. 

W^nuics  of         It  is  declared  that  the  Appellant  is  to  be  charged 
i82o!  '  with  interest  at  the   rates  following,   viz.   with 

interest,  at  the  rate  of  12  per  cent,  upon  the 
balance  of  any  account  which  shall  appear  to  have 
been  stated  and  signed,  and  which  is  mentioned  in 
the  summons  in  this  action,  such  interest  to  be  cal- 
culated from  the  date  of  the  account  so  stated  and 
signed  to  the  lOth  of  November,  1813  ;  and  with 
interest  of  the  several  bonds  in  the  proceedings 
mentioned,  at  the  rate  per  cent,  which  they  re- 
spectively bore,  until  the  times  when  they  were 
respectively  paid  and  discharged,  or  indorsed 
away ;  and  value  was  given  for  the  same,  and  with 
interest,  at  12  per  cent,  from  and  afler  such  times 
respectively  to  the  lOth  day  of  November,  1813, 
when  the  former  appeal  was  dismissed  this  House. 
But  that  the  Appellant  is  to  have  proper  and  just 
allowances,  and  deductions  made,  in  respect  of 
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partial  payments,  if  any^  which  he  can  instruct      isso. 
to  have  been  made,  and  in  respect  of  interest  ^      v— ^ 
thereof,  and  also  a  deduction  of  the  charge  of  keblb  ahd 
remittance  to  Great  Britain  of  the  consolidated  ^^^hbrs. 
amount  of  the  debt  which  shall  be  constituted 
against  him  up  to  the  said  10th  of  November,  1 8  ]  3 ; 
and  it  is  further  declared  that  the  Appellant  is 
chargeable  with  interest,  at  5  per  cent.,  upon  such 
consolidated  amount  of  debt  from  the  said  10th 
day  of  November,  1813,  until  payment  thereof: 
but  with  a  due  deduction  of  the  property-tax 
upon  the  amount  of  the  interest  of  such  consoli- 
dated amount  of  debt  so  long  and  at  such  rates  as 
the  same  were  chargeable  upon  the  Appellant's 
property  in  Great  Britain ;  and  it  is  ordered,  that, 
with  these  declarations,  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland  to  do  therein 
us  is  just  and  consistent  with  these  declarations.* 

*  Upon  the  questioDs  of  foreign  interest  and  remittance,  see 
tbe  case  of  Lansdowne  v.  Lansdowne,  aniCf  p.  60  et  seq.  and 
the  notes  to  that  case. 

In  1  £q.  Cas.  Abr.  c.  S6,  (£.)  an  authority  is  cited,  in  which 
it  18  laid  down  generally,  that,  **  in  all  cases,  interest  must  be 
**  p^id  according  to  the  law  of  the  country  where  the  debt  was 
**  contracted,  and  not  according  to  that  where  the  debt  is  sued 
**for/'  Instances  are  quoted,  in  which  Turkish  interest,  al- 
though both  parties  had  been  long  in  England,  (pL  I,)  Blast  In- 
jfian  and  Irish  interest,  (pi.  1,]  and  West  Indian  interest,  at  10 
per  cent,  (pi.  8,)  were  awarded  by  courts  of  equity  upon  contract 
and  breach  of  trust.  In  the  same  place  a  doubt  is  expressed  as 
to  the  accuracy  of  the  report  of  Lord  Ranelagh  v.  Sir  John 
Champant,  2  Vern.  S95,  where  it  is  said,  upon  a  debt  contract- 
ed in  Ireland,  and  a  bond  given  in  England  to  secure  it,  English 
interest  was  awarded ;  and,  in  contradiction  to  Vernon*s  Report, 
il  is  stated  that  Irish  interest  was  allowed  by  the  Court.  So  the 
same  case  is  stated  in  Prec.  in  Chancery,  108. 

But  as  to  the  general  doctrine  that  interest,  in  all  cases^  is 
regulated  by  the  law  of  the  place  of  contract,  without  regard  to 
the  place  where  the  security  is  given,  the  residence  of  the  parties, 
or  other  circumstances,  qucere^  and  see  the  cases  collected  in  the 
iKMe  to  the  foregohig  case  in  Mr.  Raithby's  edition  of  Vernon. 
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SCOTLAND. 


APPEAL  FROM   THE   COURT  OF  SESSION. 

James  Duke  of  Roxburghe,  &c Appellant. 

John  Roberton,    late   Tenant    inl  „  _..    j^, 
Newton  of  Roxburghe ^Respondent. 

18S0.  A  TENANT,  by  a  clause  in  his  lease  was  bound,  ^^  at  his  re- 
^  moval,  to  leave  upon  the  land  all  the  dung  and  manure 
^^  of  the  preceding  year,  the  value  to  be  paid  by  the  soc- 
^  ceeding  tenant,  See. ;  and  at  no  time  to  sell  or  give  awav 
^^  any  of  the  hay  or  straw  of  the  said  farm,  which  shaU 
"  always  be  spent  on  the  ground  .'* 
Held,  on  appeal,  (reversing  the  judgment  below)  that  the 
tenant,  under  this  contract^  is  not  entitled  to  take  away 
or  sell  (or  semb.  to  have  value  for)  the  straw  of  the  last 
or  way-going  crop^  and  that  the  lessor  is  entitled  to  have 
and  mamtain  letters  of  su^ension  and  interdict  if  the 
tenant  threatens  to  sell  the  straw. 
The  custom  of  the  country  can  have  no  operation  where 
there  is  a  contract  with  provisions  applicable  to  the 
point  in  dispute. 


IN  1790,  a  farm,  called  Newton,  being  parcel  of 
the  entailed  estate  of  Roxburghe,  was  let  by  John 
Duke  of  Roxburghe  for  twenty-one  years  from 
that  date  to  John  Roberton,  the  Respondent. 

In  the  lease  there  was  a  clause  in  these  words :— « 
"  Farther,  the  said  John  Roberton,  or  his  fore- 
•*  saids,  at  their  removal  from  the  said  lands,  shall 
^'  be  obliged  to  leave  upon  the  ground  all  the 
**  dung  and  manure  of  the  preceding  year ;  but 
**  the  value  thereof  shall  be  paid  to  them  by  the 
«<  succeedibg  tenant,  as  the  same  shall  be  ascer^ 
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tained  by  two  neutral  men,  one  to  be  chosen  by      isso. 
each  party ;  and  at  no  time  shall  the  said  John        ^     ^ 
^^  Eoberton,  or  his  foresaids,  sell  or  give  away  any  v.kobertov* 
^  of  the  hay  or  straw  of  the  said  farm,  which  shall 
'^  always  be  spent  on  the  ground.^ 

This  lease  expired  in  1811;  but  by  agree- 
ment with  Mr.  Swinton,  the  judicial  factor,*  to 
whom  the  entailed  estate  of  Roxburghe  had  been 
committed  by  authority  of  the  Court  of  Session, 
the  Respondent  obtained  leave  to  possess,  until 
Whitsunday,  1815,  on  the  same  terms  as  in  the 
lease,  "which  was  to  be  held  as  continued  to  that 
period* 

In  the  year  18 — ,  the  Appellant  established  his 
right  as  heir  of  entail,  and  obtained  possession  of 
the  entailed  estates  of  Roxburghe. 

The  Appellant,  by  a  written  intimation  from 
the  Respondent,  in  August,  1815,  was  informed 
that  he  meant  to  sell  the  whole  straw  of  that  crop, 
unless  the  Appellant  would  take  the  crop,  both 
com  and  straw,  at  a  valuation.    The  Appellant 
having  no  occasion  for  the  corn  declined  this  pro- 
posal, stating,  that  he  conceived  the  straw  could  not 
be  sold,  but  must  be  consumed  or  left  on  the  farm, 
without  valuation  to  be  paid  by  the  landlord ;  but, 
as  the  Respondent  disputed  that  point,  the  Appel- 
lant proposed  that  the  straw  should  be  left,  a  va- 
luation being  put  upon  it,   and  the  Appellant 
lx>und  himself  to  pay  that  valuation,  in  case  it 
ahould  appear  that  the  tenant  was  not  bound  to 


*  The  right  to  the  entailed  estates  of  Roxburghe  was  under 
Htigatbo,  pending  which  a  manager  was  appointed. 
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iQfio.      consume  or  leave  the  straw  upon  the  farm.    This 
proposal  was  rgected  by  the  Respondent,  who 
V.  ROBBRTov.  threatened  to  sell  the  straw.  The  Appellant,  there* 
upon,  obtained  letters  of  suspension  and  interdict. 
These  letters  were  afterwards  brought  to  be  dis- 
cussed before  Lord  Pitmilly,  who  pronounced  the 
Dec.88, 1815. following   interlocutor: — "  The   Lord   Ordinary 
cutorofthe    ^  haviug  Considered  the  foregoing  minute  for  the 
Voe^(^"^  "  charger,  with  the  answers  thereto  for  the  suspen* 
''  der,  and  whole  process,  repels  the  reasons  of 
^  suspension,  and  recals  the  interdict,  and  decerns.** 
A  representation  against  this  interlocutor  hav<» 
ing  been  lodged,  and  followed  by  answers,  his 
Lordship,  on  the  29th  of  February,  1816,  pro- 
Second  inter-  llouuced  the  following  interlocutor : — **  The  Lord 
L^^Ordina^  "  Ordinary  having  considered  this  representation, 
appealed  from.  <«  ^th  the  auswcrs  thereto,  and  whole  process 
^  refuses  the  desire  of  the  representation,  and  ad-« 
'^  heres  to  the  interlocutor  represented  against ; 
^  finds  the  Respondent  entitled  to  expenses,  and 
^  allows  an  account  thereof  to  be  given  in,  and  to 
"  be  taxed  by  the  auditor," 

The  Appellant  then  presented  a  petition  to  tfae 
second  division  of  the  Court  of  Session,  on  ad- 
vising which  the  Court  pronounced  the  following 
May3o,  1816. interlocutor: — "  The  Lords  having  heard  this 

First  interlo-    ^^        ^.  .  -  _.  %       •  V 

cutorofthe  **  petition,  they  adhere  to  the  interlocutor  com- 
SToJ^'"  "  plained  of,  and  refuse  the  desire  of  the  petition.'* 
June28,i8i6.  Ou  the  28th  of  JuHc,  1816,  the  Appellant  pre- 
locutor  of  the  scutcd  another  petition  to  the  Lords  of  the  second 
S^fromT*^  division  of  the  Court,  which,  on  advising,  their 
Lordships  refused. 
An  account  of  the  expenses  incurred  by  the 
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Respondent  having  been  put  in,  and  taxed  by  the       leto. 
auditor  of  the  Court,  the  LcHtl  Ordinary,  of  this  ^""v— *^ 
ante,  pronounced  the  following  interlocutor: — o.robbrtov. 
''  The  Lord  Ordinary  approves  of  the  auditor's  Si |„\e£ 
^  report;  and,  in  terms  thereof,  modifies  this  ac-cutorofthc 
^  count  to  35/.  I6s.  3a.;  decerns  for  the  same^  appealed  from. 
^  and  the  expense  of  extract,  and  allows  the  de- 
^  creet  for  expenses  to  go  out  and  be  extracted 
^^  in  the  name  of  Alexander  Douglas,  writer  to 
"  the  signet,  the  charger's  agent.'* 

Against  these  several  interlocutors  the' Duke  of 
Roxbqrghe  appealed  to  the  House  of  Lords. 

For  the  Appellant-^T^  Attorney  General  and 
Mr.  BUgh. 

For  the  Respondent^il/r.  C  Warren  and  Mr. 
Wetherell. 

For  the  Respondent,  it  was  argued,  that  the 
words  did  not  apply  to  the  last  year  of  the  lease ; 
tfiat  the  custom  of  the  country,  in  the  absence  of 
stipulation  to  the  contrary,  gave  right  to  the  Re- 
spondent ;  that  the  straw  of  the  last  year  could 
not  be  consumed  on  the  land  by  the  Respondent, 
because  he  was  to  quit  at  the  separation  of  the 
last  crop  ;  that,  as  a  price  was,  by  the  agreement, 
ix^  be  given  for  the  dung,  it  was  not  probable 
the  straw  was  to  be  left  without  recompence ;  that 
the  clause,  obliging  the  tenant  to  leave  the  hay 
and  straw,  must  be  limited  in  construction  to  the 
currency  of  the  lease,  which  ceased  to  be  binding  on 
both  parties  at  the  same  time :  that  the  obligation, 
to  spend  hay  and  straw  on  the  ground,  could  only 
apply  to  the  period  of  the  tenant's  possession, 
when  he  had  the  power  of  spending  them ;  and  that 
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1890.      the  landlord  ought  not  to  receive  rent  for  a  crop 
^■^v— "^  which  the  tenant  has  not  reaped. 
v.KOBBRTov.      For  thc  Appellant  the  argument  *  was  to  the  fol- 
lowing effect : 

The  words  of  the  lease  directly  prohibit  any  sale 
of  hay  or  straw,  and  provide  that  they  shall  be  spent 
on  the  ground.  The  tenant  is  at  no  time  to  sell,  and 
the  straw  is  always  to  be  spent  on  the  ground.     If 
the  last  year  of  the  lease  may  be  considered  a  time, 
or  comprised  in  the  word  "  always,"  the  clause  ap- 
plies to  the  last  as  much  as  to  any  other  year  of  the 
lease.  The  custom  of  taking  away  the  straw  of  the 
last  crop  was  never  general,  and  has  been  long  abo- 
lished as  inconsistent  with  good  husbandry.  If  the 
custom  were  universal  and  certain,  it  could  have  no 
efiect  against  express  agreements.    It  may  be  true, 
that,  according  to  the  provisions  of  the  lease,  the 
straw  could  not  be  spent  by  the  tenant— that  is  not 
contemplated  by  the  agreement.    The  provision 
and  expression  is  that  *^  it  shall  be  spent  on  the 
"  ground."    Whether  the  Respondent  did  or  did 
not  receive  straw  at  his  entry  is  immaterial,  and 
the  fact  doubtful.     He  had  allowance  in  the  rent, 
and  stipulated,  in  other  beneficial  terms  of  the 
lease,  for  the  value  of  the  straw  which  he  might 
leave  at  the  last  crop.    The  stipulation  as  to  price 
for  the  dung,  and  the  omission  as  to  straw,  creates 
a  presumption  the  very  opposite  to  that  for  which 
the  Respondent  contends. 

The  words  of  the  lease  are  clear,  and  in 
Claris  9wn  est  locus  interpretationi.  If  they 
were  doubtful,  there  is  strong  corroboration  of 
the    Appellant's    construction    in    the    context. 

*  Upon  the  opening  and  in  reply-  jj 
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For,  in  the  very  sentence  next  to  that  immediately       i8«o. 
preceding  the  clause  founded  on  by  the  Appellant,  ''^^v — -^ 
there  is  special  mention  of  the  last  or  way-going  ».^"bbrtw. 
crop:    and  in  the  sentence  immediately  preced- 
ing that  founded  on  by  the  Appellant,  there  is 
special  mention  of  a  tinier  viz.  the  time  of  removal 
of  the  Respondent.    After  that  follows  the  agree- 
ment, that  at  no  time  shall  any  straw  be  sold,  or 
given  away,  but  always  be  spent  on  the  ground . 

From  the  connexion  of  these  sentences,  it  is 
demonstrable  tiiat  the  parties  in  the  lease  must,  in 
the  last  sentence^  have  contemplated  the  way-going 
crop,  and  time  of  removal. 

The  interpretation  of  the  Respondent  would 
entitle  him  to  accumulate  straw  for  any  number  of 
the  years  of  the  lease,  and  take  it  away  at  the  ex« 
piration  of  the  term. 

If  a  construction  were  to  be  forced  upon  the 
clause,  from  views  of  hardship,  and  the  notion  of 
an  imperfect  expression  of  intention,  this  conjec- 
tural and  equitable  construction  could  never  go 
farther  than  the  insertion  of  a  clause  allowing  to  the 
tenant  value  for  the  straw  which  he  left.  But  that 
would  not  support  the  interlocutors  under  appeal. 
It  would  only  have  entitled  the  Respondent  to  a 
claim  for  value,  but  not  to  sell  the  straw;  and 
therefore  the  suspension,  at  the  instance  of  the 
Appellant,  must  have  been  well  founded,  and  the 
reasons  of  suspension  ought  to  have  been  su^ 
tained.* 

*  Upon  the  question  whether  the  custom  of  the  country  was 
not  exdaded  where  an  agreement  expressed  the  terms  of  the 
tenancy,  and  whether  an  omission  to  provide  by  the  lease  for 

VOL.  II.  M 
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18S0.  The  Lord  Chancellor.    This  case  arises  upon  % 

""  v--"-^  lease  made  between  John  Duke  of  Roxburghe  and 
V.  ROBBRTOK.  John  Roberton,  bearing  date  the  11th  ^^^  l^th 
July  17, 1820.  ^f  February,  1790,  by  which  it  is  contracted,  on 
the  part  of  the  Duke  of  Roxburghe,  to  set  for 
the  rent,  and  upon  the  conditions  therein  men- 
tioned the  farm,  called  Newtown,  with  its  appur- 
tenances, for  the  term  of  twenty-one  years,  from 
and  after  the  said  John  Roberton's  entry,  which 
it  was  thereby  declared  should  take  place  at  the 
term  of  Whitsunday  then  next,  old  style,  with 
regard  to  the  houses,  grass,  and  pasture  ground ; 
and  with  regard  to  the  arable  land  and  com,  at 
the  separation  of  the  crop,  J  790,  from  the  ground. 
With  respect  to  the  management  of  the  farm,  the 
following  provisions  are  made : — 

*^  John  Roberton  obliges  himself  and  his  heirs, 
^'  first,  to  keep  in  grass  during  the  tack,  and,  at 
*^  the  expiry  thereof  one-third  part  at  least  of  the 
<<  arable  lands ;  secondly,  that,  of  all  the  land  kept 
^'  in  tillage,  one«fifth  part  at  least  should  be  in  fal- 
*^  low  or  turnip  yearly,  and  both  sufficiently  ma<« 
^'  nured ;  thirdly,  that  whatever  land  should  be  laid 

payment  of  a  giYen  article  did  not  furnish  a  presumption  that  no 
payment  for  that  article  was  intended,  where  payment  for  other 
articles  was  provided  for  by  the  lease,  the  case  of  Webb  v.  Plum- 
mer  was  cited.  In  that  case,  by  the  custom  of  the  country,  the 
outgoing  tenant  was  entitled  to  an  allowance  for  foldage  from  tba 
incoming  tenant*  The  lease  Ipecified  certain  payments  to  be 
made  by  the  incoming  to  the  outgoing  tenant  at  the  time  of 
quitting  the  premises,  among  which  there  was  not  included  any 
payment  for  foldage.  It  was  held  that  the  terms  of  the  lease 
excluded  the  custom^  and  that  the  outgomg  tenant  was  not  en* 
titled  to  any  allowance  in  respect  of  foldage.  2  B.  and  A,  746f  . 
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•  dbwn  in  grass  should  be  safficiently  sown  with      rteo. 

•*  sound  grass  seeds  for  th6  fallow  crop ;  fourthly  ^— •^v— ' 

^  that  during  the  last  year  of  the  tack,  one-fifth  part  o.robbrton. 

^  at  least  of  the  lands  in  tillage  shouM  be  Teft  in 

••  ome  or  two  brakes*  for  the  incoming  tenant  to 

^faHow;    fifthly,   that  John  Roberton  and  his 

<<  aforesaids  should  give  the  due  changes  of  seed, 

••  that  is  to  say,  they  shall  not  sow  wheat  after 

**  wheat,  nor  wheat  after  rye  or  oats ;  nor  oat^ 

••  after  wheat  or  rye,  nor  oats  after  oats ;  neither 

••  shall  they  sow  more  wheat  on  the  land,  in  any 

•^  one  year  of  the  three  last  years  of  the  tack, 

^thaH  what  tbey  have  been  in  the  practice  of 

^  sowing  annually  during  the  preceding  years  of 

^  the  tack." 

And  it  was  further  covenanted  between  the  par- 
ties that  no  ^  meadow  ground,  on  any  part  of  the 
"  lands  thereby  set,  should  ever  be  fallowed  or  riven 
^  out,  but  always  kept  in  grass ;  and  that  no  turfi 
••  or  divots  should  be  cast  on  any  part  of  the  land, 
••  which,  on  no  pretence,  should  be  pared  or 
*«  burnt.** 

Then  follows  this  provision : — 

^  Whereas  the  rent  hereinbefore  covenanted  was 
^  specialty  ascertained  and  agreed  upon  between 

*  the  parties,  and  in  the  view  and  upon  the  con* 

**  dition  that  the  lands  should  be  managed,  cropped, 

^  and  cultivated  after  the  method,  and  according 

"  to  the  rotation  specially  above  set  forth ;  there- 

**  fore»  in  case  the  said  John  Roberton  shalL  during 

**  Ihe  currency  of  the  tack,  depart  from  the  method 

*  of  labour  or  rotation  before  described,  without 

"  leave  in  writing  given  by  the  said  noble  Duke  or 
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1820.  ^^  his  chamberlain ;  in  that  case,  John  Roberton 
^■^"^^"""""^  *'  obliges  himselfi  &c.  to  pay,  &c.  3/.  sterling  ad- 
V.  ROBSRTov.  ^'  ditional  rent  yearly  for  each  £nglish  acre  so  diu 
**  ferently  cultivated  contrary  to  the  covenant, 
^^  and  that  the  lessor,  notwithstanding  this  pro- 
^'  vision  for  additional  rent,  should  have  power  to 
**  prevent  such  cultivation.'* 

And  it  was  thereby  specially  provided  and  de- 
clared 

That  the  proprietor  or  incoming  tenant  should 
have  power  and  liberty  to  sow  grass  seeds,  in  due 
time,  upon  any  part  of  the  corn  lands  of  the  said 
"  farm,  with  the  last  or  ivay-going  crop,  and  that 
^^  without  any  allowance  to  be  made  to  the  outgoing 
^'  tenant  for  the  same ;  and  that  John  Roberton, 
*^  &c.  at  the  removal  from  the  said  lands,  should 
leave  upon  the  ground  all  the  dung  and  ma- 
nure of  the  preceding  year,  but  that  the  value 
thereof  should  be  paid,  &c.  by  the  succeeding 
^^  tenant,  as  the  same  should  be  ascertained  by 
**  two  neutral   men,  one  to  be  chosen  by  each 
^'  party  ;  and  at  no  time  shall  the  said  John  Ro- 
*^  berton  or  his  foresaids  sell  or  give  away  any  of 
^^  the  hay  or  straw  of  the  said  farm,  which  shall 
"  always  be  spent  on  the  ground.     And  in  case 
^'  the  said  John  Roberton  or  his  foresaids  shall 
'^  not  remove  from  the  said  lands,  at  the  said  term 
*'  of  expiry  hereof,  but  shall  continue  to  possess 
**  by  tacit  relocation,   or  by  any  other  title,   or 
**  under  any  pretence,  other  than  a  new  agree- 
*'  ment  in  writing,  then  it  is  hereby  stipulated  and 
<<  agreed,  that,  as  long  as  the  said  John  Roberton 
^^  or  his  foresaids  shall  continue  to  possess,  they 
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**  shall  be  holden  and  obliged  to  pay  to  the  said      isso. 
"noble  Duke  or  his  foresaids  a  yearly  rent  of  ^'~^^'"— ^ 
^  450/.  sterling  in  place  of  the  said  rent  of  225/.,t;.ROBBRTo«. 
"  and  that  besides  performing  and  fulfilling  the 
"  whole  other  conditions  and  prestations  hereby 
"  incumbent  on  them/^ 

Out  of  this  instrument  arises  the  question  upon 
which  the  House  is  now  to  give  judgment. 

The  tenant  relies  upon  the  provision  expressed 
that  the  dung  and  manure  is  to  be  left  upon  the 
ground,  and  paid  for  according  to  a  valuation; 
but  that,  as  to  the  hay  and  straw,  it  is  not  to  be 
left  or  paid  for.  The  absence  of  any  such  pro- 
vision (according  to  his  argument)  shows  that  the 
tenant  was  to  be  at  liberty  to  carry  and  take  away, 
at  the  expiration  of  the  lease,  the  hay  and  straw 
of  the  last  year :  that  the  prohibition  extends  only 
to  selling  or  giving  away  j  and,  as  to  the  expres- 
&on,  which  provides  that  the  hay  and  straw  shall 
be  always  spent  on  the  ground,  it  is  to  be  con- 
strued as  applicable  only  to  the  currency  of  the 
lease,  and  not  to  an  act  which  takes  place  at  *or 
after  its  termination. 

It  is  moreover  contended,  on  his  behalf  that,  as 
he  or  those  in  whose  right  he  stands,  upon  their 
accession  to  the  farm,  received  no  hay  or  straw,  - 
which  was  taken  away  by  the  preceding  tenant, 
he  will  receive  no  consideration  for  those  articles 
unless  he  is  permitted  to  take  them  away.  But 
this  is  an  argument  which  cannot  be  admitted 
to  have  weight  against  the  expressions,  or  to 
afiect  the  Mr  construction  of  the  instrument 
which  ascertains  the  rights  of  the  parties.    Sup- 
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tB9o.  posing  all  the  Satcts  to  have  been  proved, 
^^~*>^"^^  ogght  to  form  the  ground  of  such  an  arginnefit, 
v.iosxKioir.  the  law  requires  us  to  presume  a  donsideration  for 
this  sacrifice,  on  the  part  of  the  tenant,  in  the 
nature  and  conditions  of  the  contract,  and  the 
amount  of  the  rent  to  be  paid  by  him.  He  bfftds 
himself  by  express  obligation;  and  it  must  be  in- 
ferred and  implied,  that,  in  his  contract,  lie  sfv* 
pulated  for  some  equivalent  benefit.  In  the  case 
of  a  reciprocal  contract  such  as  this^  a  party  caft- 
not  be  admitted  to  say  that  he  has  no  consider- 
ation for  a  sacrifice  which  he  binds  himself  ta 
make.  When  a  tenant  is  making  such  a  bargaiff^ 
is  it  probable  that  he  should  forget  his  interest  so 
far  as  not  to  provide,  in  the  other  conditi(ms  of 
the  tease,  a  consideration  for  what  he  gives  up  to 
the  landlord  ? 

The  dung  and  manure  is  to  be  left  on  the 
ground  and  paid  for.  An  inference  from  tl»t 
provision  is  drawn,  that  what,  according  to  tbe 
expressions  of  the  contract  the  tenant  is  not 
bound  to  leave,  he  may  carry  away.  But  that  m 
not  a  conclusive  argument,  because  it  is  necessary- 
to  attend  to  the  further  provisions  of  the  lease. 
Nothing  is  said  as  to  any  payment  for  hay  and 
straw ;  and  the  clause  which  provides  what  shall 
be  done  at  the  removal,  that  is,  the  expiration  of 
the  lease,  stipulates  that  the  hay  and  straw  of  the 
fiurm  "  shall  always  be  spent  on  the  groundy^*  not 
that  the  tenant  shall  spend  it,  an  expression  whicb 
might  possibly  lead  to  a  different  constructioii. 
The  provision  that  the  tenant  shall  at  ••  fw  time^ 
sell  or  give  away  the  hay  or  straw  is  absolutely 
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iaeompatible  viih  the  suppoahion  of  a  right  in      19m. 
the  teaanl;,  10  aoy  manner,  to  eloign  those  arti-  "^^ *v^— *^ 
des  during  the  last  year,  if^  indeed,  the  express  v.^oMavov. 
words  of  the  instrument  leave  us  at  liberty  to 
alter  into  conjectures  as  to  any  intention  to  ex- 
cept the  last  year  of  the  lease. 

The  case  put  for  the  Appellant,  of  an  aocu- 
aoIatioB  of  hay  and  corn  during  three  years  or 
acre,  which  might  be  found  upon  the  farm  during 
the  last  year,  shows  the  consequence  to  which  the 
sigument  fi)r  the  Respondent  would  lead.  The 
Mnure  ia  collected  andprqp^ured  by  the  labour  of 
the  tenant,  but  hay  and  straw  are  almost  the 
spontaneous  growth  of  the  land.  It  might  be  rea- 
sonable, therefore,  that  such  a  difference,  as  we 
(nd  in  'diis  contract,  should  be  made  as  to  those 
respective  articles. 

The  tenant,  in  this  lease,,  was  to  enter  upon 
the  arable  lands  at  the  separation  of  the  crop,  and 
to  quit  at  the  corresponding  period.  In  such  a 
case,  where  no  spedid  provision  is  made  by  con* 
tiact,  the  law  of  custom  snay  qualify  the  xigbt  of 
the  incoming  tenant,  and  give  to  the  outgoing 
tenant  certain  privileges^  as  the  right  to  enter,  for 
the  parpoise  of  thrashing,  after  the  expiration  of 
his  lease.  That  is  a  question,  upon  the  custofluury 
law  of  Scotland,  which  it  is  not  necessary  that  we 
should  deal  with  in  this  case.*  Assuming  or  ad- 
laitting  the  existence  qC  su^rh  law  founded  on  cu^ 
torn,  we  have  here  to  eonatctie  a  written  contract ; 
ind,  if  the  Scotch  law  is  to  be  administered  on 
the  same  principles  as  English  law,  or  any  law 

^  See  note  next  page. 
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1896.      founded  on  principle^  we  must  hold  that  the  en- 
^'""^'^^^  gagements  of  parties  to  each  other,  by  the  express 
V.  ROBEBTov.  stipulatious  of  a  written  instrument,  exclude  all 
consideration  of  the  custom  of  the  country. 

Resting  upon  such  principles  for  the  direction  of 
our  judgment,  can  we  hold  that  the  words  ^  at  no 
**  time  shall  sell  or  give  away  the  hay  and  straw, 
^  but  that  the  same  shall  always  be  spent  on  the 
*' ground/'  are  consistent  with  a  right  in  the 
tenant  to  collect  hay  and  straw  during  the  last 
year,  or  any  preceding  years,  and  to  carry  away 
what  he  has  collected  at  the  expiration  of  the 
tenancy. 
Judgment  reversed. 

Jul/ i7f  1690.  It  is  declared  that  the  Respondent,  according 
to  the  true  intent  and  construction  of  the  tack,  is 
not  entitled  to  sell  or  give  away  any  of  the  hay  or 
straw  upon  the  farm  at  any  time  during  the  con<- 
tinuance  of  the  tack,  or  upon  the  same  at  the 
time  of  the  expiry  of  the  tack.  And  it  is  ordered, 
that,  with  this  declaration,  the  cause  be  remitted 
back  to  the  Court  of  Session  to  review  the  inter- 
locutors complained  o£  and  further  to  do  in  the 
cause  as  is  just  and  consistent  with  this  decla- 
ration. 

[For  the  principles  of  interpretation  to  be  applied  to  con- 
tracts and  statutes,  see  Ersk.  B.  8,  tit.  S,  s.  87,  B.  1,  tit.  1,  s. 
54  and  56 ;  and,  for  the  law  as  to  the  right  of  the  tenant  to  the 
straw  of  the  way-going  crop,  by  custom  and  the  common  Unr  of 
Scotland,  with  the  exceptions  to  the  rule,  see  Bell  on  Leases, 
pp.  265  et  seq.] 
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IRELAND. 


APPEAL   FROM   THE   COURT   OF  EXCHEQUER. 

Sir  John  Charles  Hamilton,  bart.  Appellant  i 
Joseph  Houghton        .        •        .  Respondent. 

Where  a  trust  is  created  by  deed  for  the  payment  of 
debts ;  if  a  bill  is  filed  by  one  of  the  creditors  to 
enforce  the  payment  of  his  debt ;  that  purpose  can 
only  be  effected  by  the  general  execution  of  the  trust. 
The  decree  ought  to  direct  such  execution  and  an 
inquiry  as  to  all  the  debts  owing  and  payable  under 
the  trust,  and  that  they  should  be  paid  according  to 
their  priorities. 

A  decree  for  payment  of  the  debt  of  one  creditor,  under 
a  deed  of  trust,  which  provides  for  the  payment  of 
other  creditors  is  erroneous. — So  if  the  bill,  stating  A. 
to  have  been  the  survivor  of  the  trustees  named  in  the 
deed,  makes  the  heir  of  ii.  a  party  to  the  suit,  as  such 
supposed  survivor,  and  that  allegation  proves  to  be 
ialse,  the  decree  made  upon  such  state  of  the  plead- 
ines  is  erroneous. 

A  biU  to  carry  such  a  decree  into  execution,  notwith- 
standing long  acquiescence,  cannot  be  sustained.  The 
ori^nal  decree  may  be  examined,  impeached  and 
vaned  in  a  suit  to  carry  that  decree  into  execution. 
It  is  not  conclusive  until  reversed  by  original  bill,  or 
bill  of  review,  for  error  apparent  on  the  face  of  the 
decree,  and  the  court  may  refuse  to  carry  it  into 
execution. 

A  decree,  to  carry  into  execution  an  erroneous  decree, 
being  reversed ;  the  cause  was  remitted,  with  leave 
to  amend  the  bill,  by  adding  parties  and  making  a 
better  case  as  to  the  original  claim,  notwithstandmg 
the  lapse  of  sixty  years  mm  the  date  of  the  deed  by 
which  the  debt  was  secured,  and  of  forty  years  firom 
the  date  of  the  erroneous  decree ;  as  between  the 
plaintiff  creditor,  and  the  debtor  there  is  no  presump-  • 
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» 
tion  from  lapse  of  time  in  such  a  case,  and  upon  such 

state  of  the  pleadings  that  the  debt  has  been  paid. 

But  other  creditors,  whose  debts  ought  to  have  been 

provided  for  by  the  decree,  might  have  a  right  to  raise 

that  question. 

A  debt  by  simple  contract  does  not  carry  interest,  be- 
cause provision  for  its  discharge  is  made  by  a  deed  of 
trust ;  such  a  deed  per  se  does  not  import  contract  or 
trust  for  the  payment  of  interest,  especially  where  the 
creditors  have  not  signed  the  deed,  and  no  agreement 
is  made  to  charge  the  land  and  discharge  the  person. 

Interest  ought  not  to  be  computed  from  the  date  of  the 
decree  for  payment,  but  from  the  day  when  payment  18 
by  the  decree  directed  to  be  made. 

An  erroneous  decree,  directing  payment  of  interest  cannot 
give  the  right  to  interest;  out  interest  may  be  due 
under  circumstances. 

A  party  who  files  a  bill  in  a  court  of  equity  to  hare  the 
benefit  of.  a  former  decree,  must  shew  (if  the  case 
requires  it)  that 'such  former  decree  was  right.  If  a 
decree  appears  to  be  erroneous,  it  cannot  be  carried 
into  execution. 

A  decree  taken  pro  conjesso  is  the  decree  of  the  plaintiff 
who  takes  it,  and  it  is  his  duty  to  see  that  it  is  right. 

A  decree  taken  pro  conjesso  against  one  of  the  defend- 
ants in  a  suit,  may  be  impeached  for  error  by  a  party 
claiming  under  that  defendant ;  and  the  party  claiming 
under  the  plaintiff  in  the  suit  can  have  no  benefit  of 
that  decree,  if  erroneous. 

A  bill  taken  pro  confesso  is  conclusive  against  the  de- 
fendant only  as  to  the  facts  within  his  knowledge ;  not 
as  to  facts  which  the  plaintiff  has  the  same  opportunity 
of  knowing  as  the  defendant,  e,  g.  as  to  the  sumvor- 
ship  of  a  trustee,  which  was  alleged  in  the  bill  but 
proved  to  be  contrary  to  the  fact. 
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This  was  an  appeal,  on  various  grounds,  from 
a  decree  of  the  Court  of  Exchequer  (Equity  side) 
in  Ireland.  The  following  are  the  facts  of  the  case, 
shortly  abstracted  from"  the  pleadings  in  the  Court 
below. 
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By  indenture  of  release,  bearing  date  the  13th       loao. 
cf  May  J  75  8,  and  made  between  William  Hamilton  *    h^^j^^j, 
snd  John  Hamilton,  his  eldest  son  (afterwards  Sir        «• 
«John  Stewart  Hamilton,  baronet,)  of  the  first  part ;  indentures  of 
*he  Bishop  of  Limerick,  William  Scott,  Henry  Hamil-  |«ase  ^^  re- 
'fton,  and  Galbraith  Lowry,  of  the  second  part ;  and  i:ith  and  13th 
DRedmond  Keane,  of  the  third  part ;  certain  here-  ^^"^  ^^^' 
^itaments  and  premises  therein  mentioned  were  con- 
^▼eyed  to  the  parties  of  the  second  part,  and  their 
Iieirs,  upon  trust,  that  they  or  the  survivor  of  them. 
Ills  or  their  heirs,  should,  by  sale,  &c.  discharge  the 
debts  and  incumbrances  mentioned  in  the  schedule 
to  the  release  annexed,  together  with  all  interest 
then  due  thereon  respectively. 

Robert  Carson  was  one  of  the  creditors  named  in 
the  schedule,  and  opposite  to  his  name  is  written  the 
mm  of  350  /.  Upon  the  several  debts  contained  in 
the  schedule,  which  carried  interest,  being  debts  by 
mortgage,  judgment,  &c.  the  interest  was  computed, 
and  the  word  "  interest "  was  written  under  them ; 
biit  the  word  **  interest  *'  was  not  written  under  the 
debt  of  Robert  Carson,  and  no  interest  was  com- 
puted on  his  debt. 

William  Hamilton  died  intestate  before  the  5th 
day  of  January  1778,  when  Sir  John  Stewart  Ha- 
viltan'^  became  entitled  to  the  premises  comprised 
in  the  release ;  and  also  obtained  letters  of  admini- 
totion  of  the  personal  estate  of  his  father. 

*  It  appears  that  William  Hamilton  was  tenant  for  life  of  the 
states  conveyed  in  trust,  and  John  Hamilton  was  owner  of  the 
''^heritance  in  remainder.    See  p.  184. 

-f  In  the  printed  cases  his  title  is  stated  as  heir  at  law  to 
^flliam  Hamilton ;  but  probably  it  accrued  under  the  limitations 
^  a  will  or  settlement. 
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On  the  5th  of  January  1778,    Robert  Carson 
HAifiLTOM    filed  a  bill  in  the  Court  of  Exchequer  in  Ireland, 
„^' afininst  Sir  John  Stewart  Hamilton.  James  Scott,  as 

HOUGHTON.         D  '  ' 

Bill  filed  *^^  ^®'^  **  ^^^  ^^  William  Scott,  (in  the  bill  stated  to 
5  Jan.  1778.  be  the  survivor  of  the  trustees  named  in  the  release), 
and  others  *.  The  bill  stated,  that  Robert  Carson  had 
been  employed  for  several  years  before  the  month  of 
May  1758,  by  William  Hamilton,  as  attorney  and 
solicitor  in  several  causes ;  that  for  the  prosecution 
and  defence  thereof,  after  making  all  fair  allowances, 
there  remained  due  to  Robert  Carson40o  /.  for  money 
laid  out  and  expended,  and  for  his  fees  as  an  attorney 
or  solicitor,  and  that  William  Hamilton  being  so  in- 
debted to  him,  and  at  the  same  time  owing  several 
other  debts,  did,  with  Sir  John  Stewart  Hamilton, 
execute  such  indenture  of  release  as  before  men- 
tioned ;  and  the  bill  prayed,  that  an  account  might 
be  taken  of  what  was  due  to  Robert  Carson,  for  prin- 
cipal, interest  and  costs,  in  respect  to  the  said  sum 
of  400/.  and  also  what  was  due  to  the  other  creditors 
of  the  said  William  Hamilton,  who  should  come  in 
and  contribute  to  the  expenses  of  t}^e  suit,  wd  that 
the  lands  and  premises  mentioned  in  the  deed  of 
release,  or  a  competent  part  thereof,  might  be  sold 
for  payment  of  such  demands. 
I>eath  of  Ro-  Robert  Carson  died,  and  his  executors,  filed  a  bill 
SreW  ^f  revivor;  but  Sir  John  Stewart  Hamilton  having 
been  served  with  process,  and  not  appearing  to  the 
original  bill  and  bill  of  revivor,  process  of  contempt  to 
sequestration  was  entered  up  against  him,  for  want  of 
appearance  and  answer. 

*  See  the  statement,  p.  173;  and  the  obtervatioiift  of  tiie 
Lord  Chancellor,  p.  185.  The  statement  in  the  text  is  from 
the  printed  casea. 
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On  the  26th  day  of  February  1779,  the  cause 
cme  on  to  be  heard  on  sequestration  as  against  Sir 
Jdin  Stewart  Hamilton,  and  on  bill  and  ansnoer^  as        «• 
igiinst  the  other  defendants  •,  when  it  was  decreed  ^^^^ 
that  the  bill  should  be  taken  as  confessed  against  26  Feb.' 1779. 
Sr  John  Stewart  Hamilton,  and  that  the  Remem- 
hmoer  should  state  an  account  of  what  was  due 
to  the  executors  of  Robert  Carson,  on  the  foot  of 
the  deed  of  the  13th  of  May  1758,  for  principal, 
interest  and  costs,  and  also  on  the  sum  of  50/!.  in 
the  pleadings  mentioned* 

In  pursuance  of  the  decree,  the  Remembrancer  Report, 
made  his  report,  bearing  date  the  15th  day  of  Sep-  *^°^  *^' 
tember  1 779,  whereby  he  certified  that  there  was  due 
to  the  executolis  of  Robert  Carson,  for  principal  and 
interest  on  the  foot  of  the  deed  of  the  1 3th   May 
1758,  and  of  the  said  sum  of  50/.,  835/.  5^. 

This  report  was  afterwards  confirmed. 

On  the  23d  day  of  February  1 780,  the  cause  came  ^^  on  fur- 
on  to  be  heard  for  further  directions,  when  it  was  93  Feb.  1780/ 
ordered  and  decreed,  that  the  Remembrancer  should 
take  an  account  of  interest  on  the  principal  sum  of 
350/1  from  the  3d  day  of  December  then  last,  to 
which  time  interest  had  been  computed,  to  the 
31st  day  of  January  then  last,  being  the  time  when 
the  report  was  confirmed,  which  (being  computed) 
amounted  in  the  whole  to  the  sum  of  855/.  19^.  Gd.; 
and  it  was  further  ordered  and  decreed,  that  Sir 
John  Stewart  Hamilton  should,  in  three  calendar 

*  This  is  to  stated  in  the  respondent's  case,  and  in  this  respect, 
the  obeervatious  of  the  Lord  Chancellor,  p.  185,  seem  to  point 
to  this  passage ;  but  in  other  respects,  they  are  more  applicable 
U>  the  subsequent  suit  to  carry  the  decree  into  execution. 
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1820      months,  pay  such  sum  to  the  executors  of  Robert 
Carson,  with  interest  from  the  31st  day  of  January 
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V*  then  last,  until  paid  with  the  costs  of  the  suit,  or  in 
default  thereof,  that  the  Remembrancer  should  sell 
the  premises  comprised  in  the  deed  of  the  1 3th  day 
of  May  175S,  and  that  out  of  the  money  arising  by 
such  sale,  the  plaintiffs  should  be  paid  the  principal 
money,  interest  and  costs, 
f/di^i^^"'  In  the  year  1 785,  the  executors  of  Robert  Carson, 
i785>  1796.  assigned  the  claim  under  the  decree  to  Geoige 
Gordon  Carson,  who,  by  a  deed  executed  in  1 796, 
assigned  to  John  Potter. 
ffckc^nto  On  the  31st  of  May  1800,  John  Potter  filed  a 
execution,  bill  in  the  Court  of  Exchequer  against  Sir  John 
Stewart  Hamilton  and  others,  stating  the  facts  before 
mentioned,  and  also  that  Sir  John  Stewart  Hamilton 
having  been  served  with  an  attested  copy  of  the 
decree  in  the  former  suit,  and  the  principal  money 
and  interest  not  having  been  paid,  the  hereditaments 
and  premises  comprised  in  the  deed  of  the  I3tb 
of  May  175S,  were,  in  the  month  of  June  1780, 
put  up  to  sale,  and  purchased  by  one  Arthur  Haw- 
thorne, in  trust  for  the  plaintiffs  in  that  suit,  for 
the  sum  of  1,000 /•  and  that  such  sale  was  abso- 
lutely confirmed,  but  that  the  same  was  never  com- 
pleted by  Arthur  Hawthorne,  because  immediately 
after  the  sale.  Sir  John  Stewart  Hamilton  requested 
the  executors  of  Robert  Carson  not  to  sufifer  the 
purchase  to  be  completed,  promising  that  he  would 
shortly  pay  to  them  the  full  amount  of  the  sum  so 
decreed,  with  interest,  and  all  costs  attending  the 
same ;  whereupon  the  executors,  and  George  Gordon 
Carson,  assented  to   postpone  the  completion  of 
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the  sale,  in  order  to  give  time  for  payment.  The 
bill  further  stated,  that  Sir  John  Stewart  Hamil- 
ton having,  after  the  pronouncing  of  the  decree, 
become  greatly  embarrassed  in  his  circumstances, 
took  upon  himself  to  execute  several  deeds  of 
mortgiige  of  the  lands  comprised  in  the  decree, 
whereby  John  Potter  had  been  obstructed  in  esta- 
blishing his  rights  under  the  decree  ;  and  the  bill 
prayed,  that  Sir  John  Stewart  Hamilton  might  be 
compelled  to  come  to  account  with  the  plaintiff^ 
on  the  foot  of  the  decree,  and  to  pay  him  what 
should  appear  to  be  due  on  the  foot  of  such  account, 
for  principal,  interest  and  costs,  and  that  the  decree 
might  be  carried  into  execution  and  confirmed. 

Before  any  further  proceedings  were  had  in  the  Death  of 
cause,  John  Potter  and  Sir  John  Stewarl  Hamilton  sjjl  j.^.  hI 
died,  and  the  appellantj  upon  the  death  of  Sir 
John  Stewart  Hamilton^  (according  to  the  allega- 
tions of  the  appellant's  case,)  as  his  only  son  and 
heir  at  law  *,  became  entitled  to  tfie  hereditaments 
and  premises  comprised  in  the  deed  of  the  13th 
May  1758. 

On  the  12th  of  June  1802,  the  respondent,  who  Revivor, 
is  the  executor  of  John  Potter,  filed  a  bill  of  revivor 
against  the  appellant  as  the  heir  at  law  f  of  Sir  John 
Stewart  Hamilton,  and  the  cause  was  duly  revived. 

Upon  this  statement  the  Lord  Chancellor  observed,  that  there 

•ome  inaccuracy  in  the  statement  of  the  printed  cases,  as  to 

the  manner  in  \f  hich  the  appellant  became  entitled ;  and  that 

these  inaccuracies  occurred  so  often  in  the  Irish  appeal  cases, 

ihat  the  House  of  Lords  was  always  in  a  state  of  uncertainty  as 

to  matten  which  might  form  the  grounds  of  their  judgment. 

f  Probably  as  issue  in  tail,  or  remainder  man,  under  a  will  or 
settlement.  As  the  case  does  not  turn  upon  the  fact,  it  is  not 
material  to  pursue  this  inquiry;  and  this  observation  may  be 
applied  to  other  points  of  this  case. 
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On  the  sgth  of  May  1806,  the  appellant  put  10 
MAMXLToir  ^  answer  to  the  original  bill,  and  bill  of  revivor, 
V-  insisting  that  Robert  Carson  was  not  entitled  to  inte- 
rest on  the  sum  of  350/.  or  to  the  sum  of  50/.  whicli 
he  claimed  upon  an  allegation  (not  admitted)  of  H 
parol  promise  made  by  William  Hamilton,  who  died 
seventeen  years  before  the  decree  was  pronounced  ; 
that  Henry  Hamilton,  one  of  the  trustees  named  in 
the  deed  of  the  13th  May  1758,  was  alive  at  the 
time  when  the  decree  was  pronounced,  and  lived 
several  years  afterwards,  and  that  although  he 
was  the  surviving  trustee  named  in  the  deed,  he 
was  not  made  a  party  to  the  original  suit ;  that  the 
decree  had  not  been  prosecuted  for  more  than  twenty 
years  after  the  same  had  been  pronounced,  and  the 
appellant,  by  the  answer,  farther  insisted  upon  the 
statute  made  in  Ireland  for  the  limitations  of  suits ;  and 
prayed  the  same  benefit  as  if  he  had  pleaded  the  statute. 

^F^b^^Bcw"'  ^^  *^^  ^^  ^*y  ^^  February  1807,  the  respondent 
filed  an  amended  bill  against  the  appellant,  stating 
admissions  and  acknowledgments  by  letters  and 
conduct  on  the  part  of  Sir  John  Stewart  Hamilton, 
of  the  fairness  of  the  decree,  and  the  validity  of  the 
demand  against  him,  especially  as  to  the  interest, 
and  containing  allegations  of  various  other  facta 
not  material  to  be  stated. 

^n'^'aoft  ^^  *^^  ^^^  ^^y  of  December  1808,  the  appellant 
filed  his  answer  to  the  amended  bill,  representii^ 
that  the  admissions  and  acknowledgments  set  forth 
in  the  bill  might  be  as  therein  alleged,  but  were 
owiiig  to  the  negligence  and  indolence  of  his  father^ 
Sir  John  Stewart  Hamilton,  and  his  consequent 
ignorance  of  the  facts  of  the  case. 
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The  answer  of  the  appellant  having  been  replied  into- 
tOy  witnesses  were  examined  on  the  part  of  the  bamiltoit 
OBSpondent,  who  proved  the  exhibits,  consisting  of  *• 
^e  deeds  in  the  pleadings  mentioned,  some  letters  of  £^id^c«, 
S&r  John  Stewart  Hamilton,  and  a  draft,  or  order, 
^ated  the  2d  day  of  June  1 7S1,  drawn  by  Sir  John 
Stewart  Hamilton  on  Francis  Vesey,  esq.  in  favour  of 
one  of  the  executors  of  Robert  Carson  for  300/.  &c. 
The  witnesses  on  the  part  of  the  appellant  proved 
^at  Sir  John  Stewart  Hamilton  was  a  man  of 
indolent  disposition,  inattentive  to  his  own  con* 
cems,  and  totally  unacquainted  with  business ;  that 
Henry  Hamilton,  afterwards  Sir  Henry  Hamil- 
ton^  bart.  was  the  survivor  of  the  trustees  named 
in  the  deed  of  the  13th  day  of  May  1758,  and  that 
lie  was  living  at  the  time  when  Robert  Carson  ileA 
the  bill  against  Sir  John  Stewart  Hamilton. 

The  cause  came  on  to  be  heard  in  the  Court  of  Decro^ 

£xchequer,  upon  the  14th  of  February  1812,  when 

it  was  decreed  that  the  respondent  was  entitled  to 

the  sum  of  350  /.  in  the  pleadings  mentioned,  without 

interest,  and  that  the  appellant  should,  within  three 

calendar  months,  to  be  computed  from  the  day  of  the 

dUite  of  the  decree,  pay  to  the  respondent,  as  executor 

of  John  Potter,  the  sum  of  350  /•  with  legal  interest 

£Tom  that  day  until  paid,  together  with  his  costs  to 

'kx  taxed  by  the  proper  officer,  or  that  in  default  of 

jMyment,  the  Remembrancer  should  sell  the  lands 

premises  therein  mentioned,   or  a  competent 

thereof,  and  that  out  of  the  money  arising 

^om  such  sale,  the  respondent  should  be  paid  his 

;^rineipal,  interest  and  costs,  and  that  if  any  over- 

"^lus  should  remain,  the  same  should  be  paid  to  the 

appellant,  or  such  person  as  should  appear  entitled 
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1890.      thereto,  upon  the  making  out  a  good  title  to  ' 

"Z^^n"  purchaser. 

»•  By  an  order  dated  on  the  2 1st  of  February  1 8 

jj^      ^      and  made  upon  the  petition  of  the  respondent,  it  \ 
re-hearing,      Ordered  that  the  cause  should  be  re-heard,  and  * 
'  cause  came  on  to  be  re-heard  on  the  26th  day 
June  1812,  when  it  was  declared  that  the  respoi 
ent  was  entitled  to  the  benefit  of  the  decree  p 
nounced  in  the  cause  of  Carson  v.  Hamilton^  on  1 
23d  day  of  February  1780,  and  that  the  same  shoi 
be  carried  into  specific  execution,  save  only  so  fax 
related  to  the  sum  of  50  /.  therein  mentioned  \  a 
that  the  Remembrancer  should  take  an  account 
what  was  due  to  the  respondent,  as  the  executor 
John  Potter,  on  the  foot  of  the  decree  of  the  2 
of  February  lySo,*"  for  principal,  interest  and  co! 
deducting  therefrom  the  principal  sum  of  50/. 
Report,  In  pursuance  of  the  decree,  upon  re-hearing,  1 

Remembrancer  made  his  report,  bearing  date  1 
6th  day  of  June  1813,  whereby  he  certified,  tl 
there  was  due  to  the  respondent,  as  executor 
John  Potter,  on  the  foot  of  the  decree  of  1 
33d  Feb.  1780,  for  principal,  deducting  the  si 

of  50/. £.  805  19 

For  interest  on  805/.  195.  6d.  from 

the  23d  February  1 780,  to  23d  June 

1813,  being  thirty-three  years  and 

four  months        -         -         -         -1,61110 

For  costs  of  obtaining  decree    -         .        9115 

Ditto  of  defendants,  Scott  smd  Emery ^ 

parties  thereto    -         -        -        *.1513 


Total     -    .    £.  2,525     7 
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This  report  was  confirmed,  and  on  the  20th  of      isgo. 
27ovember  1 8 1 3,  the  cause  came  on  to  be  heard  upon    n^mLTON 
Hirther  directions,  when  it  was  ordered  and  decreed,         *• 

'  .  -  HOUOaTON. 

-that  the  register  should  compute  interest  upon  the  ^^^^^  ^^ 
sum  of  805/.  195.  6d.  due  to  the  respondent,  as  further  direc- 
^xecutor  of  John   Potter,  from  the  23d  day   of  20  Nov.  1813. 
«7une  1813,  being  the  time  to  which  interest  was 
csomputed  thereon  by  the  report  to  the  20th  day  of 
Xlovember ;  which  he  having  done  in  court,  and  the 
same  amounting  to  the  sum  of  20  /.  3  s.  and  which 
Tieing  added  to  the  sum  of  2,525/.  7^.  8rf.   re- 
ported due,  amounted  in  the  whole  to  the  sum  of 
2,545/.    10^.  8(/«    it  was    further    ordered    and 
decreed,  that  the  appellant  or  such  other  of  the 
defendants  as  ought  so  to  do,  should,  within  three 
calendar  months,  pay  to  the  respondent,  the  sum  of 
3j545/*  ^os.  Sd.  with  interest  from  the  20th  day 
of  November  until  paid,  together  with  the  costs  of  the 
respondent  and  the   said  other  defendants,  or  in 
default  thereof,  that  the  appellant  should  be  barred 
and  for  ever  foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  and  to  the  lands  and  pre- 
mises in  the  pleadings  mentioned;  and  that  the 
Chief  Remembrancer  of  the  court,  or  his  deputy, 
should  set  up  and  sell  to  the  public,  and  to  the 
Highest  bidder,  the  said  lands  and  premises,  or  a  com- 
petent part  thereof;  and  that  out  of  the  money 
arising  by  such  sale,  the  respondent  should  be  paid 
tlie  sum  of  2,545/.  10^-  8rf.    so  due  to  him,  as 
executor  of  John  Potter,  with  interest  and  costs, 
and  that  the  remainder  (if  any)  of  the  money  to 
arise  by  such  sale  should  be  disposed  of  as  the  court 
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should  thereafter  think  fit  to  direct;  and  that  the 
BAMiLTov    other  defendants  in  the  cause  should  recover  their 
'         costs  from  the  respondent,  and  the  respondent  should 
recover  the  same,  together  with  his  own  costs  out  of 
the  monies  to  arise  by  such  sale. 

The  appeal  was  brought  to  reverse  or  vary  the 
decrees  and  decretal  order  of  the  14th  day  of 
February  1812,  26th  day  of  June  1812,  and  of 
the  20th  day  of  November  1813. 

For  the  Appellant,  Mr.  ffetherell^ni  Mr*  TVes* 
love. 

The  decree  of  the  23d  day  of  February  1 780,  was 
made  in  the  absence  of  Henry  Hamilton,  afterwards 
Sir  Henry  Hamilton,  baronet,  who  was  the  surviving 
trustee  named  in  the  deed  of  the  1 3th  day  of  May 
1758,  and  was  then  living,  and  was  therefore  a 
necessary  party  to  that  suit. 

Even  assuming  the  said  decree  of  the  23d 
day  of  February  1780,  to  be  valid,  yet,  twenty- 
three  years  having  elapsed  before  steps  taken  in 
prosecution  thereof,  the  respondent  was  barred  from 
recovering  the  money  certified  to  be  due  by  the  report 
made  in  the  cause  of  Carson  v.  Hamilton ;  or  the 
same  ought,  at  the  time  when  the  said  John  Potter 
filed  his  bill  of  complaint  against  Sir  John  Stewart 
Hamilton,  to  have  been  presumed  to  have  been 
satisfied. 

The  debt  of  350/.  due  from  William  Hamilton 
to  Robert  Carson,  was  a  simple  contract  debt,  and 
no  interest  is  provided  in  respect  of  that  debt  by  the 
deedt^There  was  no  evidence  of  any  contract  to  pay 
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interest.     A  debt  by  simple  colitfact  is  not  made 
special,  because  the  creditor  signs  a  deed  of  trust,    qAMiLTON 
^wrhich  provides  for  the  payment  of  that,  with  other 
^bts  bearing  interest  by  contract.     That  was  sup- 
posed to  haye  been  the  opinion  of  Lord  Hardwicke, 
fioin  the  report  of  the  case  of  Carr  v.  Lord  Bur* 
UngtOHj  1  P.  W.  229.     But  it  appears  from  the 
decree,  as  given  in  the  notes  of  Mr.  Cox,  that 
XiOrd  Hardwicke  in  that  case,  made  an  order,  re- 
ferring it  to  the  Master  to  compute  interest  on  such 
of  the  debts  as  in  their  nature  bore  interest ;  and 
die  case  of  Barooell  v.  Parker^  2  Ves.  363,  shows 
that  such  doctrine  was  never  intended  to  be  under- 
itood  as  a  general  proposition  of  law. 

The  Lord  ChanceUor : — That  will  depend  upon 

die  language  of  the  deed.     If  there  be  debts  with 

md  debts  without  interest,  and  the  words  are  general, 

it  must  be  construed  reddendo  singula  singulis. 

In  decrees,  the  language  is  guarded  with  that  special 

licw.     The  Master  is  directed  to  compute  interest 

on  such  of  the  debts  as  bear  interest. 

For  the  appellant :  >— 

There  is  nothing  in  the  provisions  of  the  deed 

whieh  shows  an  intention  to  give  interest,  on  the 

contnry,  the  word  ^*  interest,"  which  is  subjoined 

to  the  specialty  debts,  is  not  set  opposite  to  this  and 

other  debts  by  simple  contract.    In  the  case  of  a  will, 

pnmding  for  the  payment  of  interest  upon  debts,  it 

Has  held  not  to  extend  to  debts  by  simple  contract, 

Tmt  V.  Lord  Northwicky  4  Ves.  6 1 8.     The  same 

tonstniction  has  prevailed  as  to  arrears  of  annuities, 

Ortuze  V.  Hunter^  2  Ves.  jun.  1 57.  4  B.  C.  c.  3 1 6*. 

*  See  also  AmUrsan  ▼•  DwyeVf  1  S.  &  L.  361. 
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1820       Upon  a  judgment  at  law,  interest  is  only  given  upcm 
the  new  suit.     Here  the  original  decree  was  erro- 
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V-  neous  and  defective  for  want  of  parties,  and  the  as- 
signee cannot  have  the  benefit  of  such  a  decree* 
When  a  suit  is  instituted  to  carry  a  decree  into 
execution,  the  court  "  sometimes  consider  the  direc- 
^^  tions,  and  varies  them  in  case  of  a  mistake,  and 
^Mt  has,  on  circumstances,  refused  to  enforce  the 
"  decree,"  Mitf.  75  *.  Upon  this  principle  the 
decree  was  varied  on  re-hearing  in  the  Court  below. 

The  sum  of  805/.  igs.  6d.  upon  which  the 
decree  of  the  26th  of  June  1812,  directs  interest 
to  be  calculated  from  the  23d  day  of  February  1780, 
the  date  of  the  decree  in  the  cause  of  *^  Carson 
against  Hamilton/'  was  in  part  composed  and  made 
up  of  accumulations  of  interest  upon  the  original 
debt  of  350/.  If  the  respondent  is  entitled  to 
interest  upon  the  original  debt,  he  is  not  entitled 
to  interest  upon  the  aggregate  of  interest  and 
principal. 

For  the  Respondents,  Mr.  Hart  and  Mr.  Raithby. 

The  decree  of  13th  February  1 780,  is  binding  and 

conclusive  on  all  parties,  until  reversed  by  original  bill 

or  bill  of  review  for  fraud,  or  error  apparent  on  the 

face  of  the  decree,  and  the  appellant,  claiming  as  heir 

at  law,  is  equally  bound  by  the  decree  as  Sir  John 

Stewart  Hamilton,  his  father,  and  estopped  from 

averring  any  matter  dehors  the  decree,  because  the 
decrees  of  the  14th  February  1812,  the  26th  June 

1812,  and  the  20th  November  1813,  are  decrees 

*  Soc  the  note,  and  the  Attorney  General  v.  Day,  1  Ves.  218 ; 
WeH  V.  Skip^  Id.  244 ;  John$<my.Northey^  Free,  in  Chan.  134. 
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founded  pn  a  suit  filed  merely  to  revive  and  carry  ^ ^20 

into  execution  the  decree  of  the  13th  February 
1780,  which  has  never  been  disputed.  In  bills  ^' 
to  carry  decrees  into  execution,  the  law  of  the 
decree  ought  not  to  be  examined  into,  or  the  decree 
varied,  and  especially  in  this  case,  where  the  appel- 
lant's father,  during  his  whole  life,  and  the  appel* 
lant  himself,  have  acquiesced  in,  and  submitted  to 
the  decree. 

Supposiilg,  but  not  admitting,  that  the  appellant 
had  a  right  to  unravel  the  decree,  as  to  the  question 
of  interest  on  the  principal  sum  of  350  /•  the  decree 
is  well  warranted  by  the  contract  of  the  parties  them- 
selves, evidenced  by  the  deed  of  the  1 3th  of  May 
1758,  whereby  the  lands  and  premises  therein  men- 
tioned are  conveyed  to  trustees,  to  pay  thereout^  by 
sale  or  mortgage,  the  sum  of  350/.  with  the  other 
debts  mentioned  in  the  schedule  annexed  to  that 
deed^  with  the  interest  due  on  the  debts,  and,  in  the 
mean  time,  to  apply  so  much  of  the  rents  and  profits 
of  the  premises  as  would  satisfy  the  accruing  inte- 
rest. Even  without  any  express  direction  as  to  the 
interest,  whenever  a  trust  deed  is  executed  for  pay- 
ment of  debts,  and  a  schedule  made  of  such  debts, 
the  simple  contract  debts  are  then  in  the  nature  of 
specialties,  and  a  specific  interest  given  in  the  fund 
out  of  which  payment  is  to  be  made. 

The  case  of  a  trust  by  deed .  is  distinguished 
in  the  case  of  Barwell  v.  Parker^  from  a  trust 
by  will  for  the  payment  of  debts  by  simple  con- 
tract, which  are  not  thereby  converted  into  debts 
by  specialty.     In  the  latter  case,  it  is  the  voluntary 
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i8to.  act  of  the  testator;  in  the  former,  the  debts  are 
charged  on  the  land  by  contract,  and  the  remedy  of 
the  creditor  by  legal  process,  is  stayed  for  the  benefit 
of  the  debtor.  The  doctrine  of  Lord  Hardwicke,  in 
BarweUv.  Parker^  is  recc^ized  and  adopted  in 
Shirley  v.  Lord  Ferrer s^  1  B.  C.  C.  41.  With 
reject  to  the  construction  of  the  deed,  it  is  said, 
that  interest  is  computed  and  charged  on  the  spe- 
cialty debts,  and  is  omitted  as  to  this  and  other 
debts  by  simple  contract.  It  is  not  probable  that 
any  of  the  creditors  would  give  up  their  legal  remedy 
without  securing  their  right  to  interest. 

Lord  Redesdale : — The  nature  of  the  deed  must 
be  observed.  It  is  not  one  by  which  the  debtor 
alone  charged  the  estate.  He  was  only  tenant  for 
life.  The  charge  was  made  by  the  concurrence  of 
the  son,  who  was  the  owner  of  the  inheritance. 
There  is  a  clause  in  the  deed  to  indemnify  the  son^ 
and  that  extends  only  to  the  principal  of  the  debt  *• 
The  decree  is  at  all  events  erroneous,  being  made 
in  the  absence  of  the  person  having  the  legal 
estate. 

For  the  respondents: — There  is  an  admission, 
by  inference,  from  the  answer  of  the  appellant,  that 
Scott  was  the  surviving  trustee.  And  where  a  bill 
is  taken  pro  con/essOf  the  facts  stated  are  conclusive 
against  the  defendant. 

Lord  Redesdale : — Only  as  to  those  facts  which 
are  in  his  knowledge.    If  you  take  a  decree  against 

*  This  does  not  appear  by  the  cases.    The  deed  is  not  printed 
either  in  the  body  of  the  cases  or  in  the  appendix. 
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a  person  having  no  interest,  what  operation  can  it 
have  ?  The  decree  is  moreover  erroneous,  because 
it  directs  no  enquiry  as  to  the  debts  owing  and  pay- 
able  under  the  trust,  such  enquiry  should  have  been 
directed,  and  that  the  debts  should  be  paid  according 
to  their  priority. 

The  Lord  Chancellor: — The  decree  does  not 
direct  that  the  scheduled  creditors  should  be  called 
in.  If  the  charges  in  the  bill,  that  the  trustees 
entered  and  received  the  rents,  but  did  not  pay,  are 
to  be  taken  as  true  \  the  suit  is  defective  for  want  of 
parties.  The  representatives  of  the  tenant  for  life 
ahould  have  been  before  the  Court  *.  He  was  bound 
to  keep  down  the  interest  of  the  debts  until  the 
execution  of  the  trusts. 

In  the  subsequent  decree  nothing  is  said  of 
the  mortgagees  or  other  parties  mentioned  in  the 
bill.  The  respondent  states  in  his  case,  that  the 
cause,  as  against  all  the  other  parties,  was  set  down 
on  bill  and  answer  f*  Should  not  the  Court  have  made 
some  deliverance  as  to  those  other  defendants? 
The  subsequent  incumbrancers  raise  questions,  which 
they  had  a  right  to  have  decided.  How  far  can  the 
decree  be  considered  as  valid  against  them  ?  In  the 
decree  of  1813,  as  stated  in  the  case,  it  is  only 
directed,  diat  the  appellant,  or  such  other  of  the 
defendants  as  ought  so  to  do,  should  pay,  &c.  or 
tytherwise,  the  premises  should  be  sold.  This  is  a 
Select  in  the  decree.  But  the  parties  interested 
do  not  appeal. 

Lord  Redesdale  : — >It  seems  that  the  decree  on 

^he8ring  does  not  order  a  sale  of  all  the  estates,  or 

•  Seep.  171.  t  See  p.  173. 
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1820      do  more  than  direct  that  the  plaintiff  shall  have  th 
benefit  of  the  former  decree. 

^-  In  reply : — Lord  Hardwicke,  in  Creuze  v.  Hw 

fer,  does  not  decide  what  precise  species  of  dec 
shall  be  sufficient  to  convert  a  debt  by  simple  coi 
tract  into  specialty.  As  to  Shirley  v.  Lord  Ferrer 
it  is  an  authority  in  favour  of  the  appellant. 

Tiie  mere  di-     The  Lord  Chancellor  : — The  decree  in  that  cas< 
to  pay  debts  ^*  Icast,  is  not  advcrsc.  The  mere  direction  by  dee 

either°con"t ract  *^  P^y  *  ^^^^^  ^^^^  "^*  ^^^^^  either  Contract  or  tnii 
or  trust  to  pay  to  pay  interest  upon  debts  by  simple  contract.     A 

mterestupon  it  i»  i  i       ••      • 

debts  by  sim-  to  coutract,  the  Creditors  did  not  execute  the  deec 
^' meJTcre-  There  was  nothing  to  prevent  their  suing  the  debtc 
ditors  do  not  after  the  execution.  They  did  not  contract  for  sp< 
thereisDothingCi^Ity,  and  uo  Consideration  was  given  to  the  debtc 
suu^the  debt-  ^^  charging  the  land  and  discharging  the  person 
or.  They  do  not  The  debt,  after  the  deed  was  executed,  remsuned  a 
specialty,  mid  bcforc,  a  debt  by  simple  contract. 

tion  isgive^to  Lord  Redesdale : — It  is  the  practice  in  Ireland 
Wcha^^nath  ^^^^^  ^^  Court  ordcrs  money  to  be  paid,  and  it  i 
land  and  d'^s-  not  paid,  to  givc  interest  from  the  date  of  the  ordei 
perewl!!^ '  ^  But  the  great  difficulty  is,  that  the  decree  is  ei 
Practice  in  roncous  for  waut  of  proper  parties  to  the  suit,  an( 

Ireland  where 

where  money  propcr  directions  in  the  decree, 

cording  to  an"  Mr.  Hart: — There  is  no  appeal  against  th 
order  of  Conrt,  oriffinal  dccrec. 

to  give  interest        5*""*  "'"^ 

Se  orftr       '^®  ^^^^  Chancellor  .—That  brings  it  to  tin 

question,  whether  the  assignee  can  have  the  benefi 

of  a  decree  which  is  erroneous. 

pidmiff  takes       Lord  Rcdcsdalc  : — It  is  the  decree  of  the  ere 

a  decree ;>ro    ditor,  and  taken  upon  sequestration  pro  confesso 

con/ewo,  It  is  r  1  r  ^ 

his  duty  to  see  that  it  is  right. 
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In  wek  a  case  it  is  the  business  of  the  party  taking 

the  decree  to  see  that  it  is  right.  „.«„,,« 
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The  Lord  Chancellor ^  on  moving  the  judgment,  22  JuW  1822. 
in  the  course  of  stating  the  facts  and  pleadings  of 
tho  case,,  censured  the  general  inaccuracy  of  the 
Irish  cases,  and  ranarked^  that  whether  the  bill 
filed  by  Robert  Carson  was  on  lus  own  behalf,  or 
for .  others  also,  was  not  very  material,  considering 
that  he  was  thereby  demanding  the  execution  of 
the  trusts  of  a  deed :  that  if  Hamilton  was  the 
surviving  trustee,  to  sell  and  mortgage  for  the 
payment  of  debts,  the  surviving  trustee  or  his  heir 
was  not  before  the  court  to  sustain  the  interests 
of  the  person  for  whom  he  was  trustee  \  that  the 
trust  was  not  for  the  payment  of  the  individual 
person  of  the  name  of  Carson,  hut  for  the  pay* 
ment  of  <^  all  and  singular  the  debts  and  incum- 
**  brances  in  the  schedule  to  the  release  annexed, 
"  together  with  all  interest  then  due  there6n  respec- 
**  tively  j"  that  the  decriee  carrying  into  execution 
the  trusts  of  such  a  deed,  should  not  have  made 
provision  for  the  debt  of  Carson  only,  but  should 
have  called  on  the  Master  to  enquire  what  debts  and 
incumbrances  remained  to  be  paid  under  the  effect  of 
that  trust ;  bringing  before  the  Court  all  persons 
interested  in  that  enquiry,  and  then  paying  and 
satisfying  them  proportionally,  if  the  funds  would 
not  pay  all  the  creditors ;  paying  them  entirely,  if  tlie 
fimd  would  pay  them  all ;  paying  interest  to  such  of 
them  as  were  entitled  to  interest,  and  not  paying 
interest  to  such  of  them  as  were  not  entitled  to 
interest:  that  by  the  original  decree,  which  was 

o  2 
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i8«a     ^  taken  pro  confissso  against  Sir  John  Stewart 

ton,  the  ofl&cer  of  the  Court   of  Exchequer  was 
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^'  to  do  no  more  than  to  audit  and  state  an  account  of 
what  was  due  to  the  executors  of  Robert  Carson 
alone,  on  the  foot  of  the  deed  of  the  1 3th  of  May 
1 758,  for  principal,  interest  and  costs  :  and  whether 
this  decree  as  to  the  title  of  Carson  to  interest, 
meant  to  leave  that  question  to  the  officer  of  the 
court,  when. he  was  to  take  the  account  on  the 
footing  of  that  deed,  to  take  an  account  of  principal, 
interest  and  costs,  if,  according  to  the  true  con- 
struction of  that  deed,  interest  was  due,  or  whether 
it  was  meant  to  determine  that  interest  was  due, 
and  to  call  upon  the  officer  of  the  court  to  take 
an  account  on  the  footing  of  the  deed  of  the  1 3th 
of  May  1758,  of  principal,  interest  and  costs  as  due, 
did  not  distinctly  appear. 

After  these  observations,  which  were  intermixed 
with  statements  of  the  facts  and  pleadings,  the  Lord 
Chancellor  proceeded  thus  : — The  appeal  complains, 
that  the  decree  was  taken  in  the  absence  of  Henry 
Hamilton,  afterwards  Sir  Henry  Hamilton,  bart. 
who  was  the  surviving  trustee  named  in  the  deed  of 
the  13th  day  of  May  1758,  and  was  then  living,  and 
was  therefore  a  necessary  party  to  that  suit.  This 
is  the  objection  made  to  the  decree  of  the  23d  of 
February  17  So,  which  is  sought  by  the  subsequent 
proceedings  to  be  carried  into  execution,  and  the 
benefit  of  which  is  sought  thereby.  If  that  decree 
was  an  erroneous  decree,  they  were  not  entitled  to 
have  it  carried  into  execution.  It  appears  upon  the 
evidence,  that  Henry  Hamilton  was  the  surviving 
trustee,  living  at  the  time  when  this  decree  was 
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made,    he  was  therefore    the   proper   person    to 
rejM'esent  the  cestui  que  trusts.  HAMiLTctn 

This  ought  not  to  have  been  the  decree  made  in 
the  cause,  even  supposing  Henry  Hamilton,  or  the 
other  trustees  to  have  been  dead,  because,  as  this 
was  a  deed  to  pay  all  creditors,  it  should  have  been 
made  in  the  ordinary  course  in  which  decrees  in  such 
cases  are  made,  viz.  providing  for  the  payment  of 
all  creditors,  and  not  merely  a  decree  for  the  payment 
of  this  particular  creditor :  in  that  respect  also  it 
is  wrong.  In  the  next  place,  the  appellant,  by 
his  case,  insists  upon  length  of  time,  as  a  bar  to 
the  right  claimed  under  the  decree  j  but  as  that 
point  is  now  abandoned,  it  is  unnecessary  to  discuss 
the  question.  He  then  further  insists  that  the 
debt  of  350  /.  was  a  debt  which  ought  not  to  have 
carried  interest.  That  would  be  a  reason  for  setting 
up  the  decree  on  the  original  hearing  of  the  1 4th  of 
February  1812,  which  declared  that  the  350  /•  was 
a  debt  of  that  kind,  which  ought  not  to  have  carried 
interest,  except  from  the  date  of  that  decree.  Then 
is  stated  the  objection  to  the  accumulation  of  interest 
upon  interest. 

The  questions  here,  are  really  these :  In  the  first 
jdace,  it  has  been  suggested  at  the  bar,  that  there  is 
a  presumption,  from  lapse  of  time;  that  this  350  L 
must  have  been  paid,  and  that  neither  principal  nor 
interest  can  be  claimed  after  so  long  an  interval; 
It  does  not  appear  to  me,  from  these  pleadings  that 
we  can  take  that  for  granted  j  but  if  there  were 
odier  creditors,  whose  demands  ought  to  have  been 
provided  for  by  this  decree,  they  might  have  had 
a  right   to    insist    upon   that  proposition.      The 
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original  decree  appears  to  me  to  be  a  decreet  the 
benefit  of  which  cannot  be  had  in  this  suit*  That 
!l*^„  original  decree  is  at  least  wrong  in  these  rejects,  viz. 
First,  that  the  surviving  trustee  was  not  before  the 
Court ;  Secondly,  that  it  was  not  a  species  of  decree 
which  ought  to  have  been  made  to  carry  into 
execution  the  trusts  of  such  a  deed  as  this.  If 
I  were  asked  which  of  these  decrees,  that  giving 
interest  or  that  not  giving  interest,  was  right,  I  Aould 
certainly  say,  it  is  my  opinion,  that  the  decree  which 
did  not  give  interest,  was  correct.  The  meaning  of 
that  deed  was  not  to  give  interest  on  debts  not 
carrying  interest,  and  the  state  of  the  accounts  tends 
to  that  opinion  ;  but  under  the  circumstances  of  this 
case,  it  appears  to  me,  that  we  can  do  no  more  than 
displace  all  these  decrees,  with  liberty  to  the  party 
to  go  before  the  Court  agun,  and  to  amend  theae 
pleadings,  if  he  shall  be  so  advised. 

Lord  Redesdale  .'—I  perfectly  concur  in  the  opir 
nion  already  expressed  upon  the  merits  of  the  case, 
and  upon  the  construction  of  the  deed  under  which 
the  sum  of  350/.  was  claimed  by  this  suiL  It 
appears  to  me  perfectly  clear  that  the  deed  has  not 
given  interest ;  the  deed  does  not  alter  the  nature  of 
the  debt,  but  merely  provides  for  the  payment 
of  the  debt.  It  expressly  provides  for  the  pay- 
ment of  interest  on  debts,  which  did  carry  inte- 
rest, and  it  is  silent  as  to  any  interest  upon  this  debL 
I  am  therefore  of  opinion  that  the  deed  itself  does 
not  give  interest  upon  that  debt.  Whether  under  any 
circumstances  interest  ought  to  be  calculated  upon 
that  debt  is  another  question,  which  may  come  to 
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be  decided  when  there  are  proper  parties  before  the 
Court  for  that  purpose.  The  decree  of  the  1 4th  of 
February  1813,  considers  the  person  filing  that  bill  «. 
as  entitled  to  the  350/.  principal  sum,  with  interest 
from  the  date  of  that  decree.  Whether  that  is  correct 
or  not,  and  especially  as  there  were  not  the  proper 
parties  before  the  Court,  I  will  not  venture  to  say. 
It  itppears  to  me  that  nothing  should  be  s^d  upon 
iHyb  subject  of  the  interest  in  the  order  of  the  House, 
but  that  the  question  should  be  left  perfectly  open. 
That  decree  proceeded,  I  suppose,  on  the  ground 
that  when  the  Court  decreed  the  sum  of  350  /.to  be 
due,  it  was  considered  as  the  judgment  of  the  Court, 
upon  which  interest  ought  to  be  calculated ;  that  is 
not  quite  according  to  the  course  of  a  court  of  equity. 
The  usual  course  is  to  direct  the  payment  of  the 
sum  at  a  certain  day,  and  then,  in  case  of  non* 
payment  at  that  day,  interest  to  accrue  from  the 
time  appointed  for  payment.  Such,  however,  is 
the  form  of  this  decree.  Upon  that  subject  I  should 
rather  wish  to  leave  the  question  open. 

The  decree  of  1780  could  only  be  sustained 
tinder  the  authority  of  a  deed,  by  which  the  estates 
were  vested  in  trustees  in  trust  for  the  payment  of 
certain  debts.  Subject  to  that  charge  they  were 
limited  to  William  Hamilton,  (who  was  the  debtor) 
fin:  life^  with  remainders  over.  The  charge  was 
introduced  upon  the  estate,  by  an  agreement 
between  the  father  and  the  son,  that  the  son  should 
suffer  a  recovery  and  charge  these  debts  of  his 
father  upon  the  estate.  The  interests  therefore  which 
were  taken  under  that  deed  were  the  interests  of  all 
tk^  creditors  who  were  specified  in  that  deed^    Tbe 
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trustees  hold  the  estate  in  tmst  for  these  creditors^ 
and,  subject  to  the  claims  and  rights  of  these  creditors^ 
were  trustees  for  Mr.  Hamilton,  the  father,  for  his 
life,  and  afler  his  death  for  the  several  persons  who 
were  entitled  in  remainder  under  the  deed. 

It  is  perfectly  clear  that  no  proper  decree  could  be 
made  for  the  purpose  of  raising  any  sum  of  money 
under  that  deed,  without  having  before  the  Court 
all  the  persons  who  were  interested  in  the  property; 
The  parties  before  the  Court  upon  the  original 
suit  in  which  the  decree  of  1780  was  made,  were 
the  claimant  of  this  sum  of  money  of  350/.  and  a 
further  debt,  a  person  who  was  represented  to  be 
the  heir  of  the  surviving  trustee,  and  the  person 
who  was  then  entitled  as  tenant  in  tail  to  the  pro* 
perty,  subject  to  the  payment  of  those  debts.  If 
Henry  Hamilton,  who  appears  by  the  evidence  in 
this  suit  to  have  been  at  that  time  living,  and  the 
surviving  trustee,  had  been  a  party  to  the  suit,  the 
decree  should  have  directed  the  trusts  of  the  deed 
to  be  carried  into  execution ;  that  an  account  should 
be  taken  of  all  the  debts  remaining  unpaid  i  that  the 
amount  of  those  debts  should  be  raised  by  sale  or 
mortgage  of  the  estate ;  and  that  the  surplus,  whatever 
it  might  be,  should  be  settled  to  the  uses  contained  in 
that  deed.  The  decree,  instead  of  being  to  thateflPect^ 
is  a  decree  providing  for  this  particular  debt,  and  di^ 
recting  a  sale  to  take  place  in  consequence  of  non- 
payment of  the  debt,  and  as  I  observed,  having 
before  the  Court  not  the  surviving  trustee,  but  the 
heir  of  a  person  who  was  represented  to  be  the  heir 
of  another  trustee  then  dead,  and  which  heir  of  that 
trustee  had  no  estate  vested  in  him,  for  the  estate 
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had  vested  at  that  time  in  Henry  Hamilton,  the  8ur«      isso. 
nving  trustee.  "3— 

It  is  clear  that  the  decree  was  erroneous  in  every  v' 
respecjt;  it  was  erroneous,  unquestionably,  in  de-  "**^^"^** 
creeing  the  party  to  that  deed  entitled  to  that  which 
it  then  gave  hJm ;  it  was  erroneous  in  decreeing 
that  he  was  entitled  to  any  thing,  without  giving  the 
same  benefit  to  the  other  creditors  entitled  under 
the  trust ;  it  was  erroneous  in  proceeding  to  a  sale 
without  havmg  the  surviving  trustee  before  the 
Court ;  and  therefore  it  is  a  decree  which  the  Court 
can  never  carry  into  execution.  The  party  who 
comes  into  a  court  of  equity  to  have  the  benefit  of 
a  former  'decree,  must  show  that  it  was  a  right 
decree,  if  the  decree  appears  to  be  erroneous,  the 
Court  cannot  carry  it  into  execution. 

In  the  present  suit,  Mn  Houghton  claims  as  as- 
signee under  difierent  assignments,  and  so  far  may 
be  considered  as  the  assignee  of  the  debt  of  350  L 
charged  by  the  trust  deed.     The  decree  obtained 
by  him  in  the  Court  of  Exchequer  on  the  26th 
of  June  1813,  by  which  he  was  declared  entitled 
to'  the  benefit  of  the  decree  of  1780,   proceed- 
ing upon  that  ground,  and  giving  him  the  ag- 
gr^ate  sum  which  that  decree  provided,  (except  as 
to  ft  sum  of  50  /.  which  was  so  manifestly  erroneous 
that  the  Court  of  Exchequer  altered  so  much  of 
the  former  decree);  but  declaring  that  the  aggre- 
gate sum,  with  subsequent  interest  calculated  upon 
^,    should  be  paid  to  Houghton,   is   throughout 
«rroneous.    The  Court  of  Exchequer  had,  on  the 
^4th  of  February  1812,  made  a  decree,  by  which 
^oly  350/.  with  interest  from  the  date  of  that  decree. 
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^^^'    .  w«  ghren  to  the  appellant.     That  decree  is  aim 
BAMiLTOM    erroneous^  because  that  decree  had  not  the  proper 
parties  before  the  Court. 

The  order  which  ought  to  be  pronounced  is, 
that  the  decree  of  the  Court  of  Excheqjiier  of 
the  26th  June  1812,  and  that  wliich  followed 
upon  it  of  the  20th  November  1813,  on  further 
directions,  should  be  reversed,  they  being  mani- 
festly throughout  erroneous,  and  that  the  decree  of 
the  Court  of  Exchequer  on  the  14th  of  Fdbruaiy 
1812,  should  be  also  reversed  ;  but  observing  tfai^ 
decree  to  be  confined  to  the  350  /.  to  order  that 
that  decree  should  be  also  reversed,  inasmuch  as 
although  the  respondent  may  be  entitled  to  the  som 
of  350  /•  we  cannot  assert  that  he  is  entitled^  becavse 
there  are  persons  who  ought  to  have  been  before  the 
Court,  who  might  have  disputed  whether  he  was  so 
entitled  or  not.  Although  the  respondent  may  be 
entitled  to  the  sum  of  350  /.  under  the  provisiou 
of  the  deeds  of  the  1 2th  and  1 3th  of  May  1 758 ; 
yet  the  former  decree,  the  benefit  of  which  was 
sought  by  the  respondent,  and  the  decree  of  the 
14th  of  February  1812,  do  not  provide  for  the  dm 
execution  of  the  trusts  of  the  deeds  of  the  1 2th  and 
13th  of  May  1758,  and  as  there  were  not  in  any  of 
the  suits  in  which  such  decrees  were  made,  the  proper 
parties  before  the  Court,  the  cause  should  be  remitted 
to  the  Court  of  Exchequer  m  Ireland,  with  leave-  io 
the  respondent  to  amend  his  pleadings,  by  introducing 
parties  thereto,  or  otherwise,  as  he  shall  be  advised* 
The  amendment  to  this  bill  may  be  not  only  b^ 
making  proper  parties  to  it,  but  by  framing  his  l:|i' 
according  to  the  rights  of  the  parties,  namely,  ^ 
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have  the  proper  trusts  carried  into  execution.     The  ^ 1820. 

minute  which  I  have  drawn  out  will  comprise  all 
these  particulars.  ^* 
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Die  Veneris,  ai*  Julii  l8ao. 

It  is  ordered  and  adjudged,  by  the  Lords,  8ic.  That 
the  decrees  of  the  26th  of  June  1812,  and  the  20th  of 
November  1813,  complained  of  in  the  said  appeal,  be 
and  the  same  are  hereby  reversed.  And  it  is  hereby 
declared,  that  although  the  respondent  may  be  entitled 
to  the  sum  of  350/.  under  the  trusts  of  the  aeeds  of  the 
12th  and  13th  of  May  1758,  yet  inasmuch  as  the  former 
decree,  the  benefit  of  which  was  sought  by  the  respon- 
dent, and  the  said  decree  of  the  14th  of  February  1812, 
did  not  provide  for  the  due  execution  of  the  trusts  of  the 
said  deeds  of  the  12th  and  13th  of  May  1758,  and  there 
were  not,  in  any  of  the  suits  in  which  such  decrees  re- 
spectively were  made,  proper  parties  before  the  Court 
for  such  purpose.  It  is  therefore  ordered  and  adjudged, 
that  the  said  decree  of  the  14th  of  February  1812^,  aho 
complained  of  in  the  said  appeal,  be  and  the  same  is 
hereoy  also  reversed ;  and  it  is  further  ordered,  that  the 
cause  be  remitted  back  to  the  Court  of  Exchequer  in 
Ireland,  and  that  the  respondent  be  at  liberty  to  apply 
to  the  said  Court  for  leave  to  amend  his  bill  by  making 
proper  parties  thereto,  or  otherwise  as  he  shall  f>e  advised. 
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ON   APPEAL    FROM   THE   COURT    OF   SESSION. 


Archibald, Duke  of  Hamilton,^ 
&c.  (since  deceased),  and 

Alexander,  Marquis  of  Doug- 
las, &c. ; 

And  by  Revivor, 
Alexander,  Duke  of  Hamilton, 
&c.         .        -        -        -        - 


Mrs.  H.  p.  Esten,  (now  Scott 
Waring,)  and 

John  Scott  Waring,  her  Hus- 
band, for  his  interest 


Appellants  \ 


.  Respondents. 


Under  a  strict  tailzie  prohibiting  alienation,  but  con- 
taining a  power  to  grant  leases,  provided  they  do  not 
exceed  twenty-one  years,  and  be  not  let  with  evident 
diminution  of  the  rental ;  the  heir  of  tailzie  in  posses- 
sion^ acting  upon  the  opinion  of  counsel,  made  leases 
to  his  stewara  at  rents  a  little  above  the  former  rents 
of  the  lands  leased,  but  far  below  their  market  value ; 
with  intent  that  the  steward  should  underlet  the  lands  at 
their  full  value,  and  pay  the  smplus,  beyond  the  rents 
reserved  in  the  principal  leases,  to  persons  named  by 
the  grantor  of  the  leases,  the  heir  of  tailzie  in  pos- 
session. The  steward  accordingly  underlet  the  lands 
at  rents  exceeding  the  principal  rents  by  1,371  /.  and^ 
some  time  after  the  grants  of  the  principal  leases,  exe- 
cuted a  trust  obligation  in  favour  of  the  objects  of  the 
trust.  Held,  that  the  leases,  from  the  time  of  the  grants 
until  the  declaration  made  by  the  trust  obligations^ 
were  held  in  trust  for  the  grantor,  and  that  they  were 
invalid  as  a  violation  of  the  prohibitions,  and  not  with- 
in the  permission  of  the  deed  of  tailzie. 
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Wliether  receipt  of  the  rent  reserved  upon  the  principal 
leases,  or  knowledge  of  and  acquiescence  for  a  con- 
siderable time  in  the  payment  to  the  objects  of  the 
trusts  of  the  surplus,  arising  from  the  rents  reserved 
'upon  Uie  underleases,  constitute  homologation, 
Quare. 


m 
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T7hE  famUy  estates  of  the  Dukes  of  Hamilton^  in    "^"J^o" 

^ootland,  are  held  under  the  fetters  of  a  strict  en-     wabiho. 

^il,  with  all  the  requisite  clauses  to  make  such  an 

Entail  eflPectual,  containing  an  express  prohibition 

Against  alienation,  and  a  permission  to  let  leases, 

provided  they  do  not  exceed  twenty-one  years,  and 

l)e  not  let  "  with  evident  diminution  of  the  rental.^ 

Douglas,  Duke  of  Hamilton,  having  cohabited 
with  the  respondent,  Mrs.  Scott  Waring,  (then 
Mrs.  Esten,)  who  during  the  cohabitation  had  borne 
a  daughter,  the  reputed  issue  of  that  connexion, 
and  being  anxious  to  make  a  provision  for  the 
mother  and  child,  entered  into  a  correspondence  * 
with  his  agents,  and  took  the  opinion  of  counsel  as 
to  the  most  secure  and  effectual  mode  of  making 
such  provision,  by  granting  beneficial  leases  of  the 
entailed  estates,  to  be  held  in  trust  for  their  benefit. 
In  consequence  of  advice  upon  the  opinion  thus 
taken,  the  Duke,  by  a  lease  executed  the  30th  of 
November  17989  let  to  his  steward  and  agent,  John 
Boyes,  his  heirs,  assignees  and  subtenants,  certain 
fiurms,  part  of  the  entailed  estate3,  for  twenty-one 
years  from  Martinmas  1 798  and  1 799,  at  a  rent  nomi- 
nally higher  than  had  been  paid  on  former  leases. 

*  The  material  parts  of  the  correspondence  and  the  opinion, 
are  stated  by  the  Lord  Chancellor,  in  moving  the  jodf^ent. — 
-Pott.  p.  ao8,  et  seq. 
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By  another  lease,  executed  on  the  8th  of  FebriMry 
17991  ^^^  Duke  let  to  Mr.  Boyes,  his  heirs,  as- 
V.  3ignees  and  subtenants,  for  twenty-one  years  from 
Martinmas  1 798,  other  farms,  being  also  part  of  the 
entailed  estates,  at  rents  just  exceeding  the  rents 
payable  on  leases  lately  expired. 

By  a  third  lease,  of  the  20th  and  25th  of  June^ 
a  farm  called  Bonhard  was  let  to  the  same  perscm,^ 
and  fpr  a  similar  rent. 

On  the  sd  of  January  1 799,  about  a  month. after 
the  date  of  the  first  lease,  Mr.  Boyes  executed  an 
obligation,  which  reciting  that  lease,  and  certain 
causes  ^nd  considerations^  proceeds  to  declare  the 
trust,  which  is  in  the  form  of  an  agreement  between 
jyir.  Boyes  and  Mrs.  Esten,  and  an  obligation  on 
his  part  to  underlet  the  lands  or  assign  the  leases 
for  the  highest  rents  and  prices  which  could  be 
obtained,  and  after  paying  the  rents  reserved  in  the 
principal  leases,  to  hold  the  surplus  rents  or  prices 
which  might  be  so  obtained  for  the  use  of  Mrs. 
Esten,  during  her  life,  and  for  Anne  Douglas  Ha- 
milton, her  daughter,  and  any  other  ajler-hom  child 
or  children  of  Mrs.  Esten  and  the  Duke  of  Hamil- 
ton, in  such  manner  as  in  the  trust  obligation 
specified. 

On  the  26th  of  April  and  3d  of  October  1 799, 
Mr.  Boyes  executed  similar  obligations  by  way  of 
declaration  of  trust,  with  respect  to  the  second  and 
third  leases  respectively. 

These  trust  obligations  were  not  produced  or 
known  to  the  appellant  until  long  after  the  death 
of  Douglas,   Duke  of  Hamilton.     Whether  they 
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were  ever  by  the  grantor  delivered  to  or  in  behalf  of      isao. 
the  respondent,  Mrs.  Scott  Waring,  and  if  so  at  what    hamilto* 
time  they  were  so  delivered,  did  not  appear.  '^' 

Douglas,  Duke  of  Hamilton,  died  on  the  1st  of 
August  1799»  and?  immediately  after  his  death 
Mr.  Boyes  granted  subleases  of  the  lands  comprised 
in  the  principal  leases  at  rents  which  created  a  sur- 
^sof  1,370/.  beyond  the  rents  reserved  upon  the 
principal  leases. 
.  Upon  the  death  of  Douglas,  Duke  of  Hamilton, 
he  was  succeeded  in  the  estates  and  honours  of  the 
family  by  Archibald,  Duke  of  Hamilton,  the  original 
i^pellant. 

After  the  death  of  Duke  Douglas,  Mr.  Boyes 
became  the  steward  and  agent  of  Duke  Archibald, 
and  ^counted  with  and  paid  to  him  the  rents  re- 
s^^ed  upon  the  three  principal  leases  granted  by 
-Duke  Douglas  to  Boyes,  as  tnistee  for  Mrs.  Esteti 
and  her  issue  by  Duke  Douglas ;  and  with  the 
knowledge  and  acquiescence  of  Duke  Archibald, 
accounted  with  or  paid  to  the  respondent,  Mrs. 
Waring,  the  surplus  rents  arising  out  of  the  sub- 
leases made  by  him  to  his  subtenants. 

Mr.  Boy^s  died  in  1812,  and  upon  his  death 
.the  principal  leases  vested  in  John  Boyes,  his  soil, 
as  his  heir  and  representative. 

The  respondents  (who  had  lately  intermarried) 
finding  that  some  question  waii  about  to  be  raised 
on  the  part  of  the  appellants,  as  to  the  validity  of 
the  leases  and  trust,  required  Mr.  Boyes,  as  the 
representative  of  his  father,  to  execute  a  conveyance 
of  the  principal  leases  and  under  leases  in  favour 
of  new  trustees  i  with  which  requisition,  he  having 
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delayed  to  comply,  an  action  of  adjudii^'! 
implement,    and    of  count    and    reck<-       a 
brought  against  him  by  the  respondc     ~~~' 
Court  of  Session. 

The  summons  in  this  act-i)n  cone!- 
should  be  declared  that  the  principal  ■■ 

were  held  by  John  Boyes,  deceased.  '  ^^ 

reepondent,  Mrs.  Scott  Waring,  ^ 
obligations,  and  that  they  were  bi^ 
"  Boyes,  as  representing  his  h 
"  should  be  decenicd  to  rem' 
"  Mrs.  Scott  Waring,  or  to  ( 
• '  leod  and  Alexander  Fwsytl!  ' 

"  by  her,  a  just  and  true  ' 

"  minions  with  the  rents  oi'  ' 

"  fied,  (parts  of  the  cntaik'i '  ^ 

"  should  be  decemedand  <  ■* 

"  wej  two  leases,  which  t'  -^ 

"  held  of  these  &rma,  ::  *~" 

"  specified,  in  ferour  -^"^ 

"  and  Alexander  Fi  -^i*^ 

**  failing  so  to  do, 
**  leases  should  bo 
"  Boyes,  and  d--- 
"  belong  to  th' 
"  the  punuBT 

Upontbll 
Manjuis  i# 
count,  jmf 
and  thf< 
pmdi* 
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ily  1814,       leao. 
L-jCS  being    „^„,„o„ 
and  Miss        '■ 
benefit  of  i„^3J, 

J  altogether  "f  L-  o. 
*>         0.1.  i..i«  ■« 

^  any  benefit 
I'Ott  Waring, 
I  the  view  of 


gtli  July  1814. 


.  an  improper 
itianent  income 

tl  by  the  granter 

^™  -lid  lucrative  em- 

.uiotlier  of  his  only 

loitg  acquiesced  in 

lit  to  have  been  made 

ojn  ;  therefore,  in  the 

and  reckoning,  and 

'  VVaring  and  her  hus* 

.my  interest,    decerns, 

•  tcims  of  the  conclusions 

rs,  before  extract,  finding 

^fender  of  the  engagements 

I ,  as  a  trustee  for  the  pur- 

t  iiudtiple-poinding  brought 

LIS  Mrs.  Scott  Waring  and  her 

he  may  have  any  interest,  to 

ids  in  medio;  and  decerns  in  the 

•  ^tgainit  the  raiser  of  the  multiple 

uken  (srmble)  as  an  opioioo   and  decision 
'aiUt,  upoD  ihe  grouiid  of    afiquicscence,  (by 
&.C.  p.  199.)  and  lucbes,  as  distinguiahed  from 
See  |ip.  ao6  and  325.     To  what  antecedent  tLe 
I  it  in  this  passage  refers  docs  not  very  clearly 
"(hy  inadvertence,)  or  to"  btrujii," 
I  tbo  whole  subject  matter  of  the  litigatiun. 
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*  4830.      an  action  of  reduction  and  declarator  against  John 
BoyeSy  and  the  respondents,  Mrs.  Scott  Waring  and 
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V-         her  husband,  for  his  interest,  (but  taking  no  notice 
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.  .  of  Miss  Hamilton,  the  respondent's  daughter,) 
duction.  wherein  they  called  for  the  production  of  the  two 
^^^  leases  granted  by  Douglas,  Duke  of  Hamilton  and 
Brandon,  in  favour  of  John  Boyes  deceased,  and  also 
the  obligations  of  trust  granted  by  the  said  John 
Boyes,  in  favour  of  Mrs.  Scott  Waring,  and  con- 
cluding that  these  writings  should  be  reduced,  set 
aside,  and  decerned,  and  declared  to  have  been  from 
the  beginning,  and  in  all  time  coming,  to  be  null  and 
void,  and  that  the  appellants  should  be  reponed  and 
restored  against  the  same  for  the  following  reasons  :*— 
1st.  Because  they  were  vitiated  and  erased  m  sub* 
stantialibuSj  and  defective  in  the  solemnities  requh^ 
by  law. — 2dly#  Because  the  said  leases  were  graated 
fraudulently  and  confidentially  by  the  said  Duke  to 
the  said  John  Boyes,  his  factor  at  the  time,  without 
any  value,  and  with  a  view  to  defraud  the  heirs  of 
entail  in  the  dukedom  and  estate  of  Hamilton. — 3dly. 
Because  the  foresaid  tacks  and  relative  obligation^ 
of  trust  were  granted,  ob  turpem  causam  et  propter 
catisam  adulterii^  that  they  were  not  actionable  and 
could  bear  no  faith  in  judgment  or  out  with  the  same, 
and  that  the  said  leases  and  trust  obligations  being 
so  reduced  and  set  aside,  it  should  be  found  akid 
declared  that  the  appellant,  the  Duke  of  Hamilton 
and  his  successors  in  the  entailed  estate  of  Hamilton, 
had  the  only  right  and  title  to  possess  the  lands  con<» 
tained  in  the  said  leases,  and  that  the  said  John 
Boyes  and  his  sub-tenants,  should  be  decerned  and 
ordained  to  flit  and  remove  themselves  from  the  said 
lands,  in  order  that  the  pursuers  might  enter  thereto. 
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By  an  interlocutor  dated  the  9th  of  July  1814,  ^^     1820. 
iJie  Lord  Ordinary  founds  **  that  the  leases  being 
•*  granted  in  trust  for  Mrs.  Scott  Waring  and  Miss        v- 
**  Hamilton,  so  far  as  they  were  for  the  benefit  of  j^^^j^^j^^J^ 
•*  Miss  Hamilton,  they  must  be  held  to  be  altogether  of  L.  o. 
*  *  legal  and  unexceptionable ;  and  so  far  as  any  benefit       "  ^  ^ 
•*  was  by  the  leases  conferred  on  Mrs.  Scott  Waring, 
**  it  did  not  appear  to  have  been  with  the  view  of 
^*  her  entering  into  or  continuing  in  an  improper 
**  course  of  life,  but  to  secure  a  permanent  income 
"  to  a  person,  who  had  been  induced  by  the  grantor 
'^  to  withdraw  from  a   lawful  and  lucrative  em- 
.*^  ployment,  and  who  was  the  mother  of  his  only 
<<  daughter ;  and  having  been  so  kmg  acquiesced  in 
*^  and  unchallenged*^  it  ought  not  to  have  been  made 
^'  the  subject  of  judicial  discussion ;  therefore,  in  the 
'*  action  of  exhibition,  count  and  reckoning,  and 
**  adjudication  by  Mrs.  Scott  Waring  and  her  hus- 
band, so  far  a^  he  has  any  interest,   decerns, 
declares^  and  adjudges  in  terms  of  the  conclusions 
"  of  the  libel }  the  pursuers,  before  extract,  finding 
•*  security  to  relieve  the  defender  of  the  engagements 
**  his  father  came  under,  as  a  trustee  for  the  pur- 
suer ;  in  the  pro'cess  of  multiple-poinding  brought 
by  Mr.  Boyes,  prefers  Mrs.  Scott  Waring  and  her 
'*  husband,  so  far  as  he  may  have  any  interest,  to 
the  rents  and  funds  in  medio ;  and  decerns  in  the 
preference,  and  against  the  raiser  of  the  multiple 

•  This  k  to  be  taken  (semble)  as  an  opinion  and  decision 
against  the  appellants,  upon  the  ground  of  acTquiescencc,  (by 
receipt  of  rents,  kc  p.  199.)  and  laches,  as  distinguished  from 
homologation.  See  pp.aoG  and  225.  To  what  antecedent  the 
Relative  pronoun  ii  in  this  passage  refers  does  not  very  clearly 
tippear.  Whether  to  "  leases"'(Jbj  inadvertence,)  or  to  "  bcncjii,*' 
or  generally  to  the  whdie  subject  matter  of  the  litigation. 
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1820.  **  poinding,  accordingly ;  Mrs.  Scott  Waring  anc 
''  her  husband  for  his  interest,  before  extract 
f .  **  finding  security  as  before  mentioned ;  refuses  th< 
"  representations  for  the  Marquis  of  Douglas  am 
"  for  Mr.  Boyes  j  and,  in  fine,  in  the  process  o 
**  reduction  at  the  instance  of  the  Duke  of  Hamiltoi 
^^  and  the  Marquis  of  Douglas,  his  commissioner 
'^  sustains  the  defences,  assoilzies  the  defenders  fron 
"  the  whole  conclusions  of  the  libel,  and  decerns.^ 
To  this  interlocutor  the  Lord  Ordinary  sub 
joined  the  following  note  :  — "  The  former  decision 
"  upon  the  point  of  turpe  pactum  do  not  appear  Xa 
"  be  uniform.  In  the  case  of  Sir  William  Hamil 
'^  ton,  the  Lords  had  set  aside  a  bond  in  favour  o 
"  a  woman  who  was  living  in  adultery  with  th( 
"  granter,  while  they  sustained  an  obligation  to  th< 
"  child,  which  had  been  bom  of  the  same  con 
•*  nection.  And  from  the  case  referred  to,  (20tl 
"  July  1622.  Weir,)  it  appears,  that  a  bond  grantee 
**  to  a  mother  in  similar  circumstances  for  behoof  0 
"  her  child,  was  set  aside.  But  in  the  case  of  Ros 
"  V.  Robertson^  in  1 642,  a  bond  which  had  beei 
"  granted  to  a  woman  in  the  very  same  situation 
**  and  after  her  death,  to  her  children  begot  11 
**  adultery,  was  sustained ;  and  although,  fron 
*'  the  statement  of  the  case,  it  would  appear,  tha 
^^  some  argument  had  been  raised  upon  the  rule  0 
"  the  civil  law,  that  turpiter  facit  quod  sit  meretrh 
**  non  turpiter  accipit  cum  sit  meretrix^  the  mor 
"  probable  ground  of  decision  seems  to  have  beei 
•*  that  stated  by  Lord  Kaimes*,  viz.  that  it  was  a  dut; 
"  and  not  a  wrong  to  provide  for  a  natural  child 
'^  and  for  a  woman,  that  the  man  had  robbed  of  he 

•  Piinciples  of  Equity,  B.  3,  cap.  i.  near  the  end. 
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*'  chastity.     It  appears,  too,  (which,  in  a  question 

"  depending  on  general  principles  of  jurisprudence, 

"  must  be  of  great  weight)  that  in  England,  in  a        v, 

"  similar  case  *,  a  decree  in  the  courts  of  law  (Chan-    ^^^'^^-^ 

"  eery)  had  been  affirmed  in  the  House  of  Lords 

"  (in  1728),  though  the  precedent  appears  to  have 

"  been  overlooked  in  the  case  of  Sir  William  Hamil- 

'^  ton ;  and  there  is  this  difference  between  the  for- 

*^  merly  decided  cases  and  the  present,  that  there,  the 

"  obligation  granted  to  the  woman  and  to  the  chil- 

'^  dren  of  an  illicit  connection  could  not  be  enforced 

'^  without  the  aid  of  a  court  of  law,  whereas  in  this 

**  case,  the  right  of  Mrs,   Scott  Waring  and  her 

^^  daughter  has  been  carried  into  effect,  and  must 

*'  continue  in  full  force,  unless  challenged  and  set 

"  aside  in  a  court  of  law/' 

The  case  having  been  brought  before  the  second 
division  of  the  Court,  at  the  instance  of  the  appel- 
lants, the  Court,  by  two  successive  interlocutors, 
affirmed  the  judgment  of  the  Lord  Ordinary. 

The  appeal  was  brought  against  the  several  inter- 
locutors before  stated. 

For  the  appellants.  The  Attorney  Generalj  and 
Mr.  Abercrombie. 

For  the  respondents,  Mr.  Warren,  and 
Mr.  Weiherell. 

The  question  as  to  the  illegality  of  the  considera- 
tion, though  strenuously  argued  in  the  Court  below, 

*  The  Marchioness  of  Annandale  v.    Harris^   2  P.  W.  432, 
and  3  B.  P.  C.  445. 
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"'  The  question   of  ^^^^^''1^  Lords.    But  the 
g^length  before,  the  Hous^^o     ^^  ^^^^^ 

&  being  of  OV^'^I^  ^low  upon  that  pomt 
the  judgments  of  ^^^.^""^^^o  opiuiou  upon  that 
-r^^^?h:t:;-nrXereforlan^ 

S:;n^i-<>.^,rrf;ase.  under 
The  validity  or  invdid^ty  o  p^hibitions  of  the 

the  power,  or  as  f  ^^^j^^^^^^uestion.  and  that 
^Z  was  the  only  re^^nmg  q       ^^^  , 

^a.  argued  by  the  "^f  ^^^^^^^  Case,  and  the 
of  the  judgments  «  ^^^  f  ;^^  ,.)  «„d  for  the  re- 
Queensberry  Leases,  (ante,  v  ^^  ^^,^ 

l^ndents  the  same  arguments  as 
repeated. 

The  L<yrd  Chancellor,  in  movmg  ^^^y 
ai  JuW  i8«),  ino  -^^ ,  ^  T^.  „  Hamilton  had  not  oeen  •  r-  ' 
'jUdLobser.  ^rved.  that  Miss  Ham  to  ^^^^^  ^^^  ^,y 

'^°'-         in  any  of  the  smts.  and  upon  ^^  .^^^^ 

the  agents  in  the  <^''''\'^^' fl Lord ChanceUar 
taltheleaseshadejred,  theX^^^^  ^^^ 

Hsked,  whether  .^^^y^^tXh  question  an  answer 
this  suit  was  instituted?  to  whichq 

^  returned  in  the  «egf^^^        f^er  observed. 
The  Lord  C'«^!^^^^7  Rogation,  the  House 
that  «F«  tb«  ^'^^^^^^^  'Ihateverf  there  being  no 
could  give  no  op-ou  -h^^^;,,rs,  which    ex- 
passage   in  any  of  the  mte  ^^  ^^^^  ^  ^ 

pressed  any  opmion  ^f '''"    „3.a„dtbeob8ervati«., 

#  See  the  interlocutor  of  the  UO.  ?.  «03. 
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Slat  question,  and  havhig  put  a  question  to  the      i^to. 
whether  he  was  right  in  that  apprehension, 
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which   they  concurred,    the   Lord  Chancellor        ^' 

en  proceeded  thus  : — It  is  desirable  that  we  should 

Kiowy  whether  we  are  right  in  that,  because  the 

^mjestion  on  the  validity  of  the  leases,  is  certainly 

^      Tery  important  question  ;  but  if  there  -had  been 

opinion  given  by  the  Court  of  Session,  in  the 

rms  of  their  interlocutors,  that  there  was  homo^ 

'^^^gation  sufllcient  to  sustain  the  leases,  then  if  we 

*^^d   concurred  in  opinion  with  them,  that  there 

'^^as  homologation  sufficient  to  sustain  the  leases,  it 

"^Vottld  have  been  unneeedsary  to  consider  how  the 

^Jttestkm  ought  to  be  determined  about  the  validity 

of  the  leases,  supposing  there  bad  been  no  such 

\on10log9don ;   but  as  far  as  I  can  find,  looking 

asndcmsly  at  the  teirms  of  the  interlocutors,  the 

court  has  given  no  opinion  whatever  &s  to  the  homo* 

Isgation. 

I  can  collect  from  the  notes  of  the  Judges  opinions, 
what  each  of  them  probably  thought  about  this 
matter  of  homologation ;  but  we  cannot  take  that 
to  be  a  matter  decided  m  the  cause,  imless  it  is  de- 
cided in  the  terms  of  the  interlocutors,  aad  that 
therefore  will  reduce  the  question  to  this  way  of 
beh^  considered,  namely,  whether  if  it  should  turn 
out  (and  I  am  not  stating  any  thing  now  with  For- 
esee to  that  question),  that  we  shovild  think  the 
leases  not  good  leases,  we  must  not  neeessarily  send 
it  badk  9gm  on  the  point  of  homologation.  If  we 
tbonght  the  leases  bad,  it  would  become  absolutely 
Qeeessary  to  consider,  whether  they  have  been 
iomdogBted  or  not ;  if  we  th<»]gkt  them  good,  it 
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1820.       would  be  unnecessary  to   consider  the  effect  of 

homologation. 
V-  I  know  what  the  parties  contend,  and   I  have 

an  opinion  as  to  the  merits  of  the  case  on  the 
point  of  homologation ;  but  we,  upon  that  question, 
cannot,  according  to  our  forms,  give  any  opinion, 
if  it  should  become  necessary  to  give  an  opinion, 
because  that  point  appears  not  to  have  been  decided 
in  the  Court  below. 

If  the  agents  are  agreed  as  to  that  question,  we 
shall  know  how  to  decide  the  case. 

Upon  the  question  of  the  validity  of  the  leases, 
I  have  made  up  my  opinion ;  but  as  it  may  be  neces- 
sary to  go  to  some  length  in  the  statement  of  the 
reasons  upon  which  our  opinions  must  be  founded, 
we  propose  to  move  the  judgment  upon  the  validity 
of  the  leases  to-morrow.  If  that  opinion  should  be 
that  the  leases  are  good,  then  it  is  not  necessary  to 
consider  homologation  at  all ;  if  on  the  other  hand, 
it  should  be  the  opinion  of  the  House  that  the 
leases  were  originally  bad,  we  cannot  determine 
whether  homologation  has  or  has  not  made  them 
good.  In  that  case  the  cause  must  be  remitted. 
I  will  go  so  far  now  in  the  case,  as  to  state  the 
circumstances. 

All  that  relates  to  the  turpitude  of  the  trans- 
action, has  been  given  up  at  the  bar.  I  do  not 
mean  to  say  given  up  because  it  could  or  could 
not  be  sustained,  but  because  it  has  been  thought 
right  to  give  it  up ;  that  is  therefore  a  point  not  to 
be  the  subject  of  decision :  but  I  would  observe, 
that  whatever  might  have  been  in  England  the  law 
with  respect  to  a  provision  for  Mrs.  Scott  Waring 
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(Mrs.  Esten  as  she  then  was),  and  the  child  which 
was  her  child,  and  supposed  to  be  a  child  by  the 
Duke  of  Hamilton ;  if  the  provisions  for  these  two    _  ^' 
persons  could  have  been  supported,  I  apprehend,  ^    ,   , 
that  according  to  the  decisions  of  English  courts,  England,  a 
a  trust   for  illegitimate  children   to  be   begotten  J^^^^JJ^J". 
between  A.  and  J5.  could  not  be  supported.     I  will  dren,  to  be 
say  no  more,  however,  upon  that  point ;  and  with  n^  be  sup- 
respect  to  homologation,  if  the  leases  are  held  to  be  P^*^^* 
invalid,  there  being  no  opinion  of  the  Court  of 
Session  given  upon  that  point,  the  cause  must  be 
remitted. 

By  the  case  as  it  is  stated  by  the  respondents,  in 
whose  printed  case  the  whole  history  of  this  transac- 
tion is  minutely  traced,  it  appears,  that  Douglas  Duke 
of  Hamilton  having  communicated  his  intention  to 
Mr.  Cochrane,  one  of  the  commissioners  of  the  excise 
in  Scotland,  who  was  also  a  commissioner  for  the 
management  of  the  Duke's  affairs,  and  much  in  his 
Grace's  confidence,  and  also  to  Mn  Hugh  Warrender, 
writer  to  the  signet,  his  confidential  agent,  a  corres- 
pondence ensued  between  the  former  of  these  gen-' 
tlemen  and  the  respondent  Mrs.  Waring,  respecting 
the  most  eligible  method  of  accomplishing  his  Grace's 
intentions.  In  a  letter  from  Mr.  Commissioner 
Cochrane,  in  answer  to  one  from  the  respondent,  Mrs. 
Waring,  relative  to  the  expediency  of  taking  the  pro- 
posed leases  in  her  own  and  her  daughter's  name,  or 
in  the  name  of  Mr.  Boyes,  the  Duke's  chamberlain, 
he  says,  **  When  I  first  thought  of  this  subject,  it 
**  occurred  to  me,  that  provided  it  could  be  done,  the 
^'  simplest  and  most  natural  method  was  what  Isee  has 
'*  also  occurred  to  you^  that  the  leases  should  be  in 
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^*  your  own  name ;  I  accordingly  some  time  ago  menr 
**  tioned  thia  to  Mr.  Warrender,  (the  Duke's  agent 
^*  in  Edinbui^h)  who  was  of  opinion^  that  in  caae  of 
'^  the  Duke's  death,  such  leases  might  be  liable  to  be 
*'  reduced  by  his  successor  in  the  entail,  and  that 
^*  therefore  using  (the  name  of)  some  other  person 
'^  might  perhaps  be  safer ;  I  made  it  my  business  ta 
^^  meet  with  Mr.  Warrender  this  morning,  and  agam 
*'  fully  stated  tlje  matter  to  him,  showing  him  at  the 
'*  same  time  your  letter;  the  result  of  our  conTersatiim 
^'  was,  that  the  safest  and  most  satisfactory  thing 
'^  which  could  be  done,  was  to  follow  your  suggestioBf 
'^  and  to  lay  the  matter  at  once  before  counaetl ; 
<<  I  mentioned  Mr*  BSUir,  Solicitor  General,  (after- 
^^  waida  Lord  President  of  the  Court  of  Session)  at 
*^  undoubtedly  the  besi  in  every  respect  which  this 
^'  country  can  afford ;  such  matters  are  understood 
*^  to  he:  entireiy  con£kleniifll,  and  the  most  pcrfecfc 
^^  relsance  may  be  pii^  as  well  upon  his  honour  at 
upon  the  soim&iesa  of  his  opinion ;  Mr.  Warrender 
agieed  with  me,,  and  the  opinion  of  Mr.  Bfanr  it 
^'  aecordifigly  to  be  get  aa  aoouas  possible. ''  In  as 
after  part  of  the  same  letter,  Mr.  Cochrane  stjfi^ 
*^  with  regard  to  your  questions,  how  you  and  yocur 
^^  child  woul<A  be  aituaited  in  ease  of  Mr.  fioyet't 
*^  jeatji,  and  how  your  claim  would  be  ascertained 
*^  while  he  it  living,.  I  have  only  to  repeat  what 
«^  I  mentioned  in  my  letter  to  Mr.  Boyes,  that  it  ww 
<^  undeortood  that  he  was  to  execute  a  proper  deed^ 
^^  ofaligjttg  himself  and  his  heirs  to  account  for  the 
*^  anr^HS  reatsfiNtbdioof  of  you  and  your  daughter/' 
In  dus  sentence  the  plan  is  developed,  which  was 
finally  adopteditt  oegard  to  these  I^8es%    Thwe  is 
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aioriet  of  letters  from  Commissioner  Cochrane,  which       isso. 
glie  a  dear  view  of  the  progress  and  the  various  steps 
wliick  preceded  its  completion.  _  «• 

In  another  letter  to  the  respondent,  Commissioner 
Coefamae  says,  ^^  Immediately  upon  receiving  your 
"letter this  morning,  I  went  to  Mr.  Warreuder, 
**  who  put  into  my  hands  the  list  of  farms  which  he 
^  had  just  received  from  Mr.  Henderson,  (the 
"  Duke's  8ub*factor).  I  have  accordingly  requested 
"  Ur.  Warrender  to  draw  up  the  fbnn  of  a  lease  to 
"  Mr.  Boyes,.  containing  these  farms  which  expire  at 
''Martinmas  179S  and  i799»  to  be  submitted  to 
''Mr.  Solicitor  Blair  for  his  consideration  and 
^ophuon,  and  this  you  may  depend  upon  being 
"  done  as  soon  as  possible.  The  surplus  arising  from 
"  these  fiurma,  according  to  Mr.  Henderson's  esti- 
'^vrntt^kildce^  ifSi^Ly*  that  is,  the  surplus  arising 
Mfsm  sub-leases,  beyond  the  rents  payable  on  thei 
pOM^al  leaaea.  In  a  postscript  to  a  letter  •€  this 
iMtB^  Mv.  Coduane  aays»  '^  Smce  writing  the  above,. 
^  I  bivfi  this  mmnent  received  from  the  Sdicitor  hi& 
"  Ofkkmy  of  whiA  I  now  send  a  copy,  and  wait 
"  yaur  &rtber  inatructions." 

The  case  as  laid  before  Mr.  Solicitor  Blair,  (a  vety 
g^eafc  mthority  undoubtedly,)  is  stated  thus : 

Am  B.  holds  an  estate  under  entail,  with  prohibi- 
tovjc.  irritant  and  resolutive  clauses-  against  selling, 
eoQlactfaig  debt^wadsetting  or  granting  infeftments 
in  aecimty*  Having  no  lawful  issue,,  the  estate^ 
fiuliiig  hjkn,  devolves  on  a  relation  who  ia-  heir  o£ 
mtafl  By  a  female  friend  living  with  hnn  he  has 
a  daoghiieiv  and*  m  the-  event  of  his.  jwedeeeaaing 
theiBi  he  wishes  to^  have  some  provisioa  secured  to 
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ticular situation,  it  is  not  in  his  power  to  grant  them 
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*-  any  proyision  on  the  estate :  and  though  he  has  some 
real  and  personal  estate,  yet,  as  there  are  debts  which 
may  go  far  to  exhaust  the  value  of  them,  he  would 
not  wish  to  rest  their  dependence  solely  upon  what 
surplus  might  remain.  Several  of  the  farms  on  the 
estate  are  out  of  lease  at  Martinmas  next,  or  Martin- 
mas thereafter ;  and  owing  to  the  progressive  state 
of  improvement,  as  well  as  the  general  rise  of  rent 
through  the  country,  a  considerable  increase  of  rent 
will  certainly  arise  from  them.  In  his  particular  si- 
tuation, it  has  occurred,  that  by  granting  leases  to 
his  female  friend,  or  some  trustee  for  her  and  her 
child,  of  the  farms  so  now  falling  out  of  lease,  at 
the  present  or  some  small  additional  rent,  with  the 
power  of  subsetting,  a  considerable  surplus  could  be 
had  by  them  upon  subsets,  and  in  that  mode  he  may 
attain  his  wish  of  securing  some  provision  for  them. 
It  never  has  been  his  practice  to  take  any  grassums, 
but  always  to  let  farms,  as  they  became  open,  at  the 
best  rent  that  could  be  had,  on  leases  for  nineteen 
years,  so  that  every  justice  in  that  respect  has  been 
^ways  done  to  the  future  heirs  of  entail ;  and  he 
does  not  feel  that  he  could  be  accused  of  impropriety 
to  them,  if,  in  his  situation,  for  the  purpose  of  sub- 
sistence for  his  child,  he  should  endeavour  to  appro- 
priate to  her  the  additional  rent  only,  that  might 
hereafter  be  got  on  a  small  part  of  his  estate,  during 
the  currency  of  one  lease.  By  the  entail,  **  not- 
^^  withstanding  the  prohibitive  and  irritant  clauses,'* 
it  is  declared,  that  it  shall  be  lawful  to  the  first 
institute  *^  and  the  other  heirs  of  tailzie  above,  spe* 
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''dfied,  to  set  tacks  of  the  said  estate,  or  any  part 
"  tbereof,  for  the  space  of  twenty-^ne  years,  or  the 
"letter's  lifetime,  the  same  not  being  set  with  ^  J- 
'^  evident  diminution  of  the  rental/'  Was  there 
hit  one  farm  or  two,  on  which  a  surplus  rent  might 
ne  to  the  extent  of  what  was  wished,  the  matter 
m^  it  seems,  be  easily  carried  into  execution  ; 
inttliefiuins  in  general,  in  that  part  of  the  country, 
se  small,  and  therefore,  though  the  increase  on  each 
ni^  be  considerable,  in  proportion  to  the  rent  pre- 
ntly  payable,  yet,  in  order  to  raise  on  the  whole 
a  soijJus  equal  to  the  provision  he  would  wish,  it 
vQuld  require  a  very  considerable  number  of  farms 
to  be  so  let.  His  female  friend  is  also  in  a  particular 
itQitum.  She  had  been  formerly  married  in  £ng- 
hud,  where  her  husband  yet  is.  Articles  of  sepa* 
ntioii  were  long  ago  entered  into  betwixt  them, 
iod  they  have  ever  since  lived  separate.     A  divorce 

Iw  taken  place  in  the  Doctor's  Commons,  but  has 

not  been  carried  through  the  House  of  Peers. 
On  the  whole,  under  all  the  circumstances,  the 

opinion  of  counsel  is  requested ; — and  more  parti* 

adariy, 
]•  If  it  is  not  in  the  power  of  the  memorialist, 

to  let  leases  at  present,   of  such  of  his  farms  as 

eipire  at  Mantinmas  next,  or  Martinmas  1 799,  for 

my  period  of  years  not  exceeding  twenty-one,  and 

It  the  present  rent  ? 
9.  If  the  granting  such  a  lease  to  his  female 

fiiekidi  or  a  trustee  for  her,    would  be  effectual, 

although  not  actual  resident  tenants  ? 

3.  If  so,  could  he,  instead  of  one  farm  only, 
include  perhaps  twenty  or  thirty  in  one  lease  ? — Or 
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1820.      would  a  separate  lease  for  each  be  neoessarjr,  and 

would  all  (^  these  he  effectual? 
V.  4.  If  one  lease,  ta  comprehend  the  whole,  should 

be  deemed  sufficient,  would  it  be  necessary  in  it  to 
specify  the  rent  presently  payable  for  each,  and  make 
a  specific  rent  payable  for  each  ?  Or  would  a  general 
set  and  cumulo  rent  for  the  whole  be  sufficient^ 
resting  on  the  knowledge  that  the  rent  was  not  leti 
than  the  present  ? 

5*  Under  the  particular  circumstances  of  her 
situation,  would  it  be  advisable  to  have  any  lease  in 
the  name  of  the  lady  herself  ? 

6.  If  in  the  name  of  a  trustee,  would  it  not  be 
sufficient  that  he  granted  a  declaration  of  the  lease 
being  only  in  trust,  with  an  obligation  on  him  and 
his  heirs  to  pay  the  surplus  rent  arising  from  the 
subsets  ? 

The  Solicitor  General  gave  the  following  opinion. 
**  As  to  the  first  query,  I  have  no  doubt  that 
"  A.  B.  may  at  present  grant  leases  for  twenty- 
•"  one  years,  for  such  of  the  farms  as  will  be  out 
^*  of  lease  at  Martinmas  next  or  Martinmas  17991 
'*  such  leases  being  granted  without  diminution  of 
"  the  rental.  I  even  think,  that  A.  B.  is  under  no 
«*  limitation  with  respect  to  the  endurance  of  the 
*^  leases,  which  he  may  choose  to  grant  upon  the  en- 
tailed estate,  for  although  there  is  a  clause  in  the 
entail  giving  power  to  the  heir  in  possession  to  set 
"  leases  for  the  space  of  twenty-one  years,  or  the 
f  *  setter's  lifetime,  which  would  seem  to  imply,  that 
"  the  heir  was  understood  to  be  restrained  from 
"  granting  leases  for  a  longer  endurance,  yet  I  ob- 
^^  serve  no  such  limitation  in  the  clauses  of  the 
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^  itself,  and  it  is  a  received  rule  in  the  construction       isso. 

"  of  entails,  that  restraints  of  this  sort  are  not  to  be  *       ' 

'^  fixed  ^upon  an  heir  by  implication  alone,  or  from        v. 

**  the  presumed  will  of  the  entailer,  however  clear.     ^^****- 

'*  An  heir  of  entail  in  the  eye  of  law,  is  proprietor  of 

^^  the  entailed  estate,  and  is  entitled  to  exercise  every 

•*  power  inherent  in  the  right  of  property,  except  so 

f  *  fitt*  as  he  is  limited  and  restrained  by  the  express 

^^  words  of  the  entail.     Query  second*    I  do  not 

*^  think  it  will  affect  the  validity  of  the  lease,  whether 

**  granted  to  the  lady  herself  or  to  a  trustee  for  be- 

**  hoof  of  her  and  her  child,  that  the  lessee  does  not 

**  reside  upon  the  farms,  and  cultivate  the  same  per- 

^*  sonally,  as  the  lease  may  contain  an  express  power 

**  to  assign  or  subset." 

Much  argument  has  been  made  at  the  bar,  upon 
ihe  question,  whether  supposing  this  had  been  bond 
Jide  a  transaction  between  the  lessor  and  lessee,  the 
leasee  at  the  time  when  the  lease  was  constituted, 
and  for  some  time  after,  was  not  a  trustee  for  the 
lessor.  If  the  appellant  herself  had  been  made  the 
lessee,  it  might  have  been  otherwise ;  but  is  is  in- 
sisted, that  during  an  interval  of  time  (bow  short 
they  say  does  not  signify)  the  lessee  is  trustee  for  the 
lessor,  and  that  he  did  not  become  at  the  time  when 
the  lease  was  executed  immediately  a  trustee  for  the 
lessee^  whereas,  if  the  lady  herself  had  been  made 
the  lessee,  I  think,  (under  the  circumstances,  which 
I  shall  have  occasion  to  speak  to  presently,)  that 
ligament  could  not  have  been  urged. 

With  respect  to  queries  three  and  four,  the  learned 
counsel  says,  "  I  see  no  objection  to  including  any 
^  number  of  farms  in  the  same  lease }  it  may,  how- 
**  ever,  be  proper  to  specify  a  separate  rent  to  be 
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1820.  *^  paid  for  each  farm,  so  as  to  make  it  appear  with 
"  certainty,  that  there  is  a  rise  of  rent,  however  in- 
V*  **  considerable,  upon  each  farm,  or  at  least,  that  they 
"  are  all  set  without  diminution  of  the  former 
"  rental.  Queries  five  and  six.  Under  the  whole  cir- 
'^  cumstances  of  this  case,  I  consider  it  to  be  the 

most  eligible  plan,  that  the  proposed  lease  should 

be  granted  to  a  trustee,  who  must  execute  a  back 
*•  bond,  declaring  that  he  holds  the  same  m  trust, 
^*  and  binding  himself  to  account  for  the  surplus 
"  rents  to  the  lady  for  behoof  of  herself  and  child,  in 
'^  such  proportions  and  in  such  manner  as  shall  be 
**  agreeable  to  the  parties,  and  in  the  event  of  either 
"  dying  during  the  currency  of  the  lease,  to  be 
"  accountable  to  the  survivor  for  her  sole  benefit/* 

It  will  be  recollected,  that  other  great  lawyers 
have  in  former  cases  given  opinions  more  qualified, 
by  stating,  that  this  would  be  all  right,  unless  it 
could  be  said  to  be  in  fraud  of  the  entail,  and  it  was 
that  expression  which  led  to  a  discussion  in  former 
cases  *  in  this  House,  as  to  what  was  fraud  upon  the 
entail,  and  that  qualification  of  the  opinion  to  which 
I  have  alluded,  was  certainly  of  some  importance ;  I 
mean,  if  there  can  be  such  a  thing  as  fraud  upon 
an  entail. 

Acting  upon  the  advice  of  that  eminent  lawyer, 
the  parties  finally  resolved  that  the  leases  should  be 
granted  to  Mr.  Boyes,  and  that  he  should  declare, 
by  a  separate  deed,  that  they  were  held  in  trust  by 
him  for  the  respondent  and  her  daughter,  and  oblige 
himself  to  account  on  their  behalf  for  the  excrescent 
rents. 

Accordingly,  in  a  letter  to  the  respondent  Mnr. 

*  The  Queensb^rry  Lease?,  an/f ,  vol.  i. 
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Waring,  Mr.  Cochrane  says,  "  Agreeably  to  your  de- 
**  sire,  the  scroll  of  the  lease  was  sent  to  Mr.  Eiston, 
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"  who,  after  revising  it,  returned  it  to  Mr.  War-        v. 


"  render.  Two  copies  being  necessary,  one  to  be 
"  kept  by  the  Duke,  the  other  by  Mr.  Boyes,  I  ac- 
•*  cordingly  send  them  both  by  this  night's  post, 
"  under  covers  addressed  to  the  Duke.  Mr.  Boyes 
will  explain  the  form,  as  to  signing  and  witnesses. 
Upon  the  Duke's  executing  this  lease,  it  will 
become  necessary  that  Mr.  Boyes  should  on  his 
part  execute  the  trust  obligation  in  regard  to  the 
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•*  surplus." 

The  respondents  then  state,  in  their  case,  that 


instructions  were  accordingly  given  to  Mr.  Eiston 

to  frame  the  trust  obligations/'  Mr.  Eiston  is 
represented,  however,  as  labouring  under  indis- 
position, and  for  that  reason,  as  it  is  alleged,. the 
execution  of  the  deeds  was  delayed,  and  this,  they 
say,  is  **  a  circumstance  which  will  explain  the  in- 
"  terval  of  time  between  the  dates  of  the  principal 
"  leases  and  the  dates  of  the  trust  obligations." 

In  another  letter  to  the  respondent,  Mrs.  Waring, 
dated  the  27th  of  December  1798,  Mr.  Cochrane 
says,  "  Mr.  Eiston  will,  I  suppose,  have  mentioned 
*•  to  you  the  cause  of  the  delay  in  drawing  up  the 
*•  back  bond,  (that  is,  the  declaration  of  trust,)  oc- 
••  casioned  by  his  health  not  permitting  him  to  attend 
**  to  it.  I  have,  however,  been  this  momient  informed 
**  by  Mr.  Warrender,  that  Mr.  Eiston  will  send  it  to 
"  you  in  a  day  or  two."  On  the  gth  of  January  1 799, 
Mr.  Cochrane  writes  to  the  respondent,  Mrs.  Waring 
— *.*  Immediately  upon  receiving  your  letter  this 
**  morning,  I  went  to  Mr.  Warrender  who  informed 
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HAMILTON  "  ^^*  Boyes,  had  not  been  as  yet  returned  to  him. 

**  '*  As  soon,  however,  as  it  is  returned  to  him,  I  shall 

WARINC.  .  . 

"  not  fail  to  acquaint  you. 

On  the  30th  of  November  1 798,  the  Duke  let 
to  Mr.  Boyes,  his  heirs,  assignees  and  subtenants, 
certain  farms,  parts  of  the  entailed  estates  of  the 
family  (the  names  of  which  it  is  unnecessary  to 
detail),  some  for  twenty-one  years  after  Martinmas 

1 798,  and  the  rest  for  the  same  period  after  Martin- 
mas 1799.  T^^^  farms  (as  the  case  of  the  ra- 
spondent  states)  were  all  out  of  lease  at  the  time, 
and  a  separate  rent  is  stipulated  for  each,  somewhat 
higher  than  had  been  paid  by  the  former  tacks. 
At  the  same  time,  the  regulations,  which  were  in 
use  to  be  observed  on  the  estate  for  the  cultivation 
of  the  farms,  were  carefully  preserved,  and  otbar 
clauses  were  superadded,  which  they  say  **  are 
"  greatly  for  the  benefit  of  the  heirs  of  entail." 
The  case  of  the  appellant  states  that  the  farms  so 
let  were  thirty-nine  diflPerent  farms. 

By  a  second  lease,  dated  on  the  8th  of  February 

1 799,  the  former  having  been  executed  on  the  3odb 
of  November  preceding,  (and  therefore  about  twe 
months  and  eight  days  afterwards),  his  grace  also  let 
to  Mr.  Boyes,  his  heirs,  assignees  and  subtenants^ 
for  twenty-one  years  after  Martinmas  1798,  certain 
other  farms,  being  also  part  of  the  entailed  estates 
of  the  family,  specifying  a  separate  rent  for  eac^ 
exceeding  the  rents  payable  by  the  tack  which  had 
just  expired,  and  the  lease  contains  the  same  con- 
ditions and  provisions  as  the  former,  for  securing,  the 
interest  of  the  grantor  and  the  heirs  of  entail* 
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A  third  lease  was  made  on  the  20th  and  25th  of 
June  1 799,  by  which  there  was  let  to  Mr.  Boyes, 
also  for  twenty-one  years,  the  farm  of  Bonhard,  in  «. 
Linlithgowshire,  for  a  rent  exceeding  the  former 
tack  duty,  and  upon  the  satne  conditions  and  pro- 
ybions  as  were  contained  in  the  former  leases.  The 
declarations  of  trust  bear  date  on  the  2d  of  January, 
Ae  26th  of  April,  and  the  3d  of  October  1 799, 
the  leases  being  dated  on  the  30th  of  November 
1798,  the  8th  of  February  1799,  and  the  20th  and 
25th  of  June  1 799,  so  that  thel^  is  an  intetral  of 
tiiM  between  each  lease,  and  each  declaration  of  trust, 
executed  at  those  respective  periods. 

Mr.  Boyes  declares  in  the  following  manner :  "  that 
**  he  held  them  in  trust  for  the  benefit  of  the  respon- 
"  dent  and  her  daughter,"  namely,  "  that  for  certain 

causes  and  considerations,**  (not  stating  what,)  "it 

had  been  agreed  upon  between  Mrs.  Harriet  Pye 
"  Esten  and  him,  that  whatever  advantages  or  rise  of 
••  money-rents  could  be  obtained,'*  (so  that  you 
observe  here,  Mr.  Boyes  is  agreeing  with  Mrs.  Esten, 
and  Mrs.  Esten  is  agreeing  with  Mr.  Boyes,  as  to 
the  advantages  or  rise  of  money-rents  which  could 
be  obtained,  that  is,  according  to  the  ordinary  sense 
df  the  language,  could  be  obtained  by  Mr.  Boyes 
flrom  these  leases),  "  by  subsetting  the  lands  and 
**  fimns  before  mentioned,  or  by  assigning  the  said 
••  leases,  or  any  part  thereof,  should  be  held  by  him 
•*  hi  trust  for  the  use  and  behoof  of  the  said  Mrs. 
••  Esten  during  her  lifetime,  and  of  Anne  Douglas 
••  Hamilton,  her  daughter,  and  ani/  other  child  or 
•^  children  that  may  be  procreated  between  the  said 
*  <  duke  and  her^  in  manner  underwritten,  and  that 
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she  had  further  reposed  in  him   the  trust  and 
HAMILTON    **  charge  of  collecting  the  surplus  money-rents  ta 
••         * '  be  obtained  by  subsetting,  or  the  prices  or  con- 
**  siderations  to  be  got  by  assignments." 

On  this  narrative,  Mr.  Boyes  bound  and  obliged 
himself  and  his  heirs  to  use  all  manner  of  diligence  in 
getting  the  said  farms  subset,  and  to  report  his  pro- 
gress thereon,  by  delivering  to  the  respondent  "  a 
**  faithful  and  true  account  from  time  to  time,  of  the 
rises  of  rent  that  might  be  obtained  by  subsetting^ 
and  to  pay  over  to  her  during  her  natural  life  all 
and  whatever  sum  or  sums  of  money,  as  (which) 
may  so  be  got,  raised  and  recovered  by  him  from 
subtenants  or  assignees,  upon  subsetting  the  said 
**  lands  and  farms,  or  any  part  or  parts  thereof,  and 
"  after  her  death  to  pay  over  the  same,  along  with 
**  what  remains  unaccounted  for  to  herself,  to  the 
said  Miss  Anne  Douglas  Hamilton,  or  any  other 
child  or  children  she  may  have  as  aforesaid,  equally 
**  amongst  them  or  in  such  proportions  as  the  said 
Mrs.  Harriet  Pye  Esten  may  direct  and  appoint  by 
any  writing  under  her  hand ;  and  that  yearly  and 
termly  during  the  currency  of  the  lease,  and  as 
^'  soon  as  the  same  can  be  got  in  and  uplifted  and 
recovered  by  the  ordinary  and  usual  modes  of 
process  and  diligence,  deducting  always  all  charges 
of  management,  and  a  reasonable  allowance  for 
"  his  own  trouble." 

Within  a  very  few  weeks  after  granting  the  third 
lease,  the  Duke  of  Hamilton  died,  (I  believe  within 
the  sixty  days). 

Mr.  Boyes  proceeded  to  grant  subleases  of  the 
farms,  whereby  a  surplus  beyond  the  rents  payable 
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\o  the  proprietor  was  obtained  upon  the  whole  of      1820. 

about    1,370/.  ....  HAMILTON 

The  questions  which  arise  in  this  case  between  ^' 
the  parties,  (putting  out  of  the  case  now  all  that 
has  been  stated  about  the  vicious  consideration  of 
this  transaction,)  are,  whether  leases  made  under 
these  circumstances  are  to  be  considered  as  leases 
made  within  the  power  which  the  possessor,  as  heir 
of  entail,  had,  or  whether  they  are  to  be  considered 
as  leases  at  all ;  whether  they  are  to  be  considered 
as  leases  in  trust  for  Mrs.  Esten,  or  whether  they 
were  originally  to  be  considered  as  leases  granted 
according  to  the  power,  and  from  the  moment  when 
they  were  granted,  leases  in  trust  for  her,  and  good 
against  the  succeeding  heirs  of  entail. 

These  questions  came  to  be  discussed  in  different 
actions,  which  have  produced  different  interlocutors. 
The  last  interlocutor,  which  is  a  material  one,  is  to 
tliis  effect,  "  having  considered,  &c.  finds,  that  the 
^  leases  in  question  are  proved  to  have  been  granted 

in  trust  for  the  pursuer,  Mrs.  Scott  Waring,  and 

her  daughter  Miss  Hamilton,  and  not  as  in  the 
**  case  of  Westshiel,  to  create  in  or  reserve  to  the 
•*  grantor  a  right  to  part  of  the  rents  of  the  lands, 
"  after  his  interest  in  them  as  proprietor  under  a 
•*  strict  entail  had  ceased.*' 

*  The  case  of  Westshiel  was  a  case  where  a  person 
m  possession  of  a  tailzied  estate,  let  leases  without  a 
diminution  of  the  rental,  that  is,  not  below  the  last 
rent  that  was  paid  ;  but  at  the  same  time,  instead  of 
•^"g  ^  grassum,  that  is,  instead  of  taking  what  the 
^tch  call  a  slump  sum,  at  the  time  when  the  leases 
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were  made,  he  took  bonds  from  the  tenants  to  paj 
him  yearly  certain   sums  of  money, 
9.  If  I  recollect  that  case  rightly,  the  yearly  sums 

were  not  reserved  payable  at  the  same  period  as  the 
rents,  but  they  were  reserved  payable  by  bonds  yeaiiy 
from  the  respective  tenants* 

It  was  contended  on  the  one  hand,  that  this  was 
to  be  considered  as  a  gtassum.  It  was  held  that  it 
was  not  a  grassum,  because  it  was  not  a  slump  sum,, 
according  to  the  then  notions  of  grassum. 

On  the  other  hand,  it  was  said,  inasmuch  as  the 
heir  of  tailzie  in  possession  might  have  taken  gras-* 
sum,  there  was  no  reason  why  he  who  could  have 
taken  1,500/.  at  once,  might  not  reserve  i,oooiL- 
to  be  paid  to  him  at  certain  times  during  the  cur- 
rency of  the  lease  ;  and  if  he  might  reserve  1,500/. 
to  be  paid  to  him  prior  to  his  making  the  demise^ 
it  was  nothing  to  the  subsequent  heirs  of  tailzie  what 
he  got  from  the  tenants  for  the  forbearance.  Instead 
of  taking  it  in  one  sum  he  took  it  in  portions  of 
yearly  payment,  having  just  as  much  for  his  for* 
bearance  in  that  respect,  as  the  value  of  the  money 
during  that  period. 

The  Court  of  Session  was  at  last  of  opinion,  that 
although  he  might  have  taken  1,000/.  inpresenti,  (for 
such  was  the  position  in  that  case)  although  he  might 
have  enjoyed  that  1,000/.  together  with  the  inteiest 
of  it,  by  laying  it  out  in  loans  to  a  third  person,  jet 
that  he  could  not  lend  the  money  to  the  tenants 
themselves,  but  that  what  was  secured  by  these  boads 
was  to  be  considered  as  rent,  and  that  althougk  thi 
bonds  bad  been  assigned,  or  might  have  been  as 
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«gned,  for  a  valuable  consideration,  they  were  in       isso. 
truth  to  be  taken  as  so  much  yearly  rent,  and  being 
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to  be  taken  as  so  much  yearly  rent,  the  succeed-  _  «>• 
ii^  heirs  of  entail  were  entitled  to  these  yearly 
payments,  although  they  would  not  have  been  en- 
titled, as  the  law  then  stood,  to  any  part  of  the 
1,000  /.  if  it  had  been  paid  before,  or  at  the  time 
of  executing  the  lease. 

We  then,  as  it  appears  to  me,  get  into  a  con- 
siderable difficulty  in  this  case,  because  if  the 
Duke  of  Hamilton  could  not  have  reserved  these 
swplus  rents  for  his  own  benefit,  in  the  form  of  bonds 
for  money,  and  if  the  surplus  rents,  reserved  for  his 
om  benefit  in  the  form  of  bonds  for  money  would 
have  been  bad  in  the  hands  of  persons  holding  for  a 
valuaUe  consideration,  you  will  have  to  consider 
whether  it  is  argued  unanswerably  at  the  bar,  that 
nothing  was  reserved  for  himself.  Surely,  as  be- 
tween the  tenant  in  tail  in  possession,  and  the 
person  to  take  after  him,  it  is  a  very  nice  distinction, 
that  for  the  actual  use  and  enjoyment  of  the  tenant 
in  possession,  he  cannot  reserve,  by  a  separate 
security,  such  a  payment ;  but  if  he  has  to  provide 
for  a  person  with  whom  he  cohabits,  and  her 
natural  daughter,  he  may  then  relieve  himself  of 
the  necessity  of  making  that  provision  out  of  another 
part  of  his  fortune,  and  m^e  it  at  the  expense  of 
the  entailed  estate. 

That  is  one  way  in  which  the  House  will  have  to 
eonmder  this  case. 

The  interlocutor  proceeds  in  these  words  :  "  finds, 
'*  that  in  so  far  as  the  leases  were  granted  for  the 
*•  benefit  of  Miss  Hamilton,  they  must  be  held  to  be 
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^'  altogether  legal  and  unexceptionable ;  finds  that 
'^  so  far  as  any  benefit  was  by  the  leases  conferred  on 
»•  "  Mrs.  Scott  Warring,  it  does  not  appear  to  have 

"  been  with  a  view  of  her  entering  into  or  continu- 
"  ing  in  an  improper  course  of  life,  but  to  secure 
"  a  permanent  income  to  a  person  who  had  been  in-- 
"  duced  by  the  grantor  to  withdraw  from  a  lawful  and 
**  lucrative  employment,  and  who  was  the  mother  of 
*'  his  only  daughter,  and  having  been  so  long  acqui- 
"  esced  in  and  unchallengedj  it  ought  not  to  have 
''  been  made  the  subject  of  judicial  discussion/' 

This  was  afterwards  adhered  to  by  subsequent 
interlocutors. 

In  this  interlocutor  of  the  gth  of  July  i8i4» 
there  are  many  findings,  which  it  has  become  un- 
necessary by  what  has  been  stated  at  the  bar  to  attend 
to,  and  the  question  in  which  alone  the  House  can- 
deliver  any  judgment  now,  is,  whether  under  all 
the  circumstances  appearing  in  this  case,  under  which 
these  instruments  were  made,  (call  them  leases,  or 
by  whatever  denomination  you  think  proper  to 
give  to  them),  this  is  to  be  considered  as  a  trans- 
action which  lies  within  the  true  intent  and  mean* 
ing  of  the  power  which  the  Duke  of  Hamilton 
had,  or  whether  on  the  other  hand,  this  transaction 
is  of  such  a  nature,  that  it  cannot  be  sustained  against 
the  subsequent  heirs  of  entail. 

I  will  at  this  time  only  add  again,  that  with  respect 
to  the  other  question,  which  has  been  very  largely 
argued  at  the  bar,  (the  question  of  homologation,) 
I  am  afraid  we  cannot  deal  with  it.  If  we  could, 
provided  there  has  been  sufficient  homologation^  it 
would  not  be  necessary  to  consider  whether  these  leases 
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Bre  in  themselves  good  or  bad ;  but  as  we  are  not  in 

a  situation  to  authorize  us  to  consider  whether  there «  hamiuvit 

has  been  homologation,  we  must  enquire  whether  the        v* 

leases  themselves  are  valid  according  to  the  law  of 

Scotland.     I  move  that  the  discussion  which  belongs 

to  that  important  question,  be  reserved  till  the  House 

Aall  meet  to-morrow. 

The  Lord  Chancellor : — I  have  stated  from  the  H  July  1820. 
papers,  the  case  of  the  Duke  of   Hamilton  and 
Brandon  against  Mrs.  Scott  Waring. 

The  two  questions  which  have  been  submitted  to 
your  consideration  are,  first,  whether  the  leases  which 
were  made  by  the  late  Duke  of  Hamilton  are  to  be 
considered  as  valid  and  effective  leases?  and  secondly, 
if  they  are  not,  whether  you  are  to  consider  the  cir- 
cumstances which  have  been  stated  to  you  in  argu- 
ment, as  circumstances  proving  that  these  invalid 
leases  have  received  validity  from  what  is  called 
homologation ;  or  whether  on  the  other  hand  there  is 
only  acquiescence,  not  in  its  effect  equivalent  to  ho- 
mologation ?  With  respect  to  the  latter  question, 
I  stated  the  other  day,  that  it  appeared  to  me  that 
we  should  not  rightly  proceed  according  to  our 
usage,  if  we  now  gave  an  opinion  upon  it. 

If  you  hold  the  leases  to  be  valid,  it  is  not  neces- 
sary to  consider  the  other  question  :  if  you  hold  the 
leases  to  be  invalid,  it  appears  to  me  it  will  be  abso- 
lutely necessary  to  remit  the  cause  to  the  Court  of 
Session,  in  order  that  the  court  may  consider  whe- 
ther the  circumstances  stated  to  amount  to  homolo^ 
gatipn^  do  or  do  not  give  validity  to  these  le^es^ 
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iMa  The  fint  question,  whether  the  leases  are  valid  or 

not,  IS  oert^nly  an  important  question  in  a  great 
9.  many  views.  It  appears  to  me,  that  your  decision 
may  bear  on  a  great  many  cases  which  have  not  yet 
come  into  ocmtroversy.  I  have  endeavoured  to  look 
at  the  case  in  all  the  points  of  view  in  which  it  may 
possibly  affect  such  cases,  but  into  the  discussion  of 
those  points  it  does  not  appear  to  me  prudent,  or  at 
all  events  necessary  at  present  to  enter.  The  opi- 
nion which  I  have  formed  with  respect  to  these 
leases,  (an  opinion  which  I  entertain  with  great 
confidence)  is,  that  these  leases  are  not  valid.  The 
ground  upon  which  I  satisfy  my  mind  as  to  that 
question,  is,  that  when  these  leases  were  executed, 
they  appear  to  me  to  have  been  leases  for  the  benefit 
of  the  Duke  of  Hamilton  himself.  Without  entermg 
into  the  question  whether  the  making  a  provision  for 
another  person  is  a  benefit  to  himself,  it  appears 
to  me,  that  at  the  time  when  these  leases  were  actually 
made  and  in  existence,  the  Duke  of  Hamilton  might 
have  di^osed  of  the  leases  as  he  pleased.  He  was 
under  no  more  obligation  to  give  them  to  Mrs.  Esten 
than  to  any  other  person,  and  if  a  lease  under  such 
circumstances,  executed  by  the  person  in  possession 
of  an  estate  tail,  would  not  be  a  good  lease,  it 
appears  to  me  that  it  will  make  no  diffisrenee  in 
principle,  whether  he  makes  a  present  of  that 
lease  soon  after  it  is  executed,  or  at  a  distant 
period  from  the  date  of  its  execution,  and  upon 
that  ground  alone,  my  opinion  is,  that  these  leaser 
were  not  good.  There  m«  other  grounds  also  oi 
which,  as  it  appears  to  me,  the  validity  of  the  lease 
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might  be  affected ;  but  it  is  not  necessary  for  me,  at 
least  in  my  view  of  the  case^  to  proceed  to  examine 
those  other  grounds.  «. 

The  judgsient,  therefore  which  I  think  the 
House  ought  to  pronounce  is,  a  judgment  assert- 
ing the  invalidity  of  these  leases,  and  sending  the 
case  back  again,  with  that  finding,  to  the  Court  of 
Session,  in  order  to  have  the  question  determined 
how  fyx  the  plea  of  homologation  can  or  cannot  be 
supported.  I  therefore  move  the  House  to  find,  that 
the  leases  in  question  were  leases  not  wairanted  by  the 
poww  contained  in  the  deed  of  entail,  and  were  there- 
fore subject  to  reduction,  unless  the  same  were  homo- 
logated by  the  late  Appellant  Archibald  Duke  of 
Hamilton,  deceased,  and  by  the  present  Duke  of 
Hamilton  and  Brandon;  and  so  far  as  the  same 
msre  not  so  homologated,  to  reverse  the  interlocutor 
complained  of,  and  to  remit  the  cause  to  the  Court 
of  Session  to  review,  subject  to  this  finding,  and  to 
do  therein  as  is  consistent  with  right. 


a4th  July  1830. 
The  Lords  find,  that  the  leases  in  question  were  not  Order, 
warranted  by  the  power  contained  in  the  deed  of  entail, 
and  therefore  subject  to  reduction,  unless  the  same  were 
homologated  by  the  late  Appellant  Archibald  Duke  of 
Hamilton,  deceased,  and  by  the  Appellant  Alexander  now 
Duke  of  Hamilton,  and  so  fax  as  the  same  were  not  so 
homologated  respectively ;  and  therefore,  it  is  ordered 
and  adjudged,  that  the  interlocutors  complained  of  be 
leveffBed ;  and  it  is  further  ordered,  that  the  cause  be 
remitted  back  to  the  Court  of  Session^  to  review  the 
same,  subject  to  the  above  finding. 
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IRELAND. 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 


Appellants ; 


Roger  Montgomery  Hamilton 
McNeill,  and  Daniel  M*Neill, 
Esquires    --.----. 

Michael    Cahill,     and     Robert!  p  c      rf    fc 
Grove  Leslie,  Esquires   -    -    -j       -^ 

Where  a  deed  of  marriage  settlement  is  drawn  up,  as 
between  the  intended  husband  and  wife,  and  their 
respective  fathers ;  and  the  father  of  the  wife  secures 
to  the  father  of  the  husband,  a  sum  of  money,  as  the 
portion  of  the  wife,  according  to  a  provision  of  the 
deed;  but  neither  he  nor  his  daughter  execute  the 
deed,  and  it  is  executed  only  by  the  intended  husband 
and  his  father ;  it  is  binding  upon  and  as  between  the 
parties  who  execute,  and  creates  efficient  rights  for 
the  objects  of  the  settlement. 

If  two  deeds  be  executed,  bearing  different  dates^  that 
which  is  first  registered,  even  with  notice  of  the  other 
deed,  has  priority  both  in  law  and  equity,  although  it 
be  posterior  in  date  and  execution. 

On  points^  in  which  the  two  deeds  are  inconsistent,  the 
deed  last  registered  is  personally  binding  on  the  parties 
who  execute;  and  the  lands  and  property  comprised 
in  the  deed  first  registered,  are  also  bound,  after  satisfy- 
ing the  trusts  of  the  first,  by  the  contracts  and  trusts  of 
the  deed  last  registered. 

A  transaction  of  sale  made  upon  a  false  or  mistaken  con- 
sideration between  parties  in  the  relation  of  brothers- 
in-law;  the  vendor  being  an  heir  succeeding  to  the 
estate  sold,  and  the  purchaser  executor  of  the  will  of 
the  vendor's  father,  and  where  the  party  selling  is  un- 
der circumstances  of  great  pecuniaiy  embarrassment 
and  distress,  will  not  be  impeached  if  fairly  made;  bujt 
if  the  consideration  for  the  purchase  was  the  balance  of 
an  account,  which  appears  to  be  erroneous,  the  whole 
transaction  must  be  so  far  investigated  as  to  correct 
the  accounts. 
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Upon  a  bill  by  the  vendor,  seeking  to  rescind  the  sale, 
on  the  ground  of  fraud  and  oppression  in  the  trans- 
action,  and  error  in  the  accounts;  although  the  prayer 
to  rescind  the  sale  was  refused,  the  account  was 
opened  after  a  considerable  lapse  of  time. 

If  tne  plaintiff  in  a  suit  omits  to  put  facts  in  issue  by 
his  original  bill,  or  by  amendment,  leave  to  file  a 

.  supplemental  or  amended  bill,  after  the  suit  is  at  issue, 
ought  not  to  be  granted  by  the  court,  on  the  ground 
of  madvertence.  A  petition  to  obtain  such  leave 
^  ought  to  make  out  a  case  of  new  evidence  lately  dis- 
covered, material  to  the  plaintiff's  equity,  and  which, 
with  reasonable  diligence,  could  not  have  been  dis- 
covered before;  but  m  such  case  the  suit  ought  to  be 
disposed  of  without  prejudice  to  the  matter  omitted  to 
be  put  in  issue,  which  the  plaintiff  may  prosecute  in 
any  future  suit. 

If  the  plaintiff  in  a  suit  has,  by  the  course  of  the  court, 
a  right  to  a  decree  for  an  account,  he  does  not  forfeit 
sucn  a  right  by  refusing  an  account  which  is  offered 
by  the  defendant  or  the  court  at  the  hearing.  It  is  tht 
duty  of  the  court  to  decree  an  account  ex  officio  \  and 
if  such  decree  is  not  made,  it  is  a  valid  ground  of 
appeal,  notwithstanding  the  refusal  of  the  plaintiff. 

An  agreement  between  an  insolvent  debtor  and  his 
assignee,  by  which  an  estate  of  the  insolvent  is  to  be 
held  in  trust  by  the  assignee,  to  pay  out  of  the  rents 
and  profits,  annuities  to  the  insolvent  and  his  wife,  and 
the  surplus  towards  the  extinction  of  a  debt  owing  to 
the  assignee,  is  atransaction  which,  being  brought  before 
a  court  of  equity,  at  the  instance  of  the  insolvent  him- 
self, must  be  rescinded,  on  the  ground  of  public  policy. 


This  was  an  appeal  from  a  decree  of  the  Court  of  .  ^^^' 
Chancery,  in  Ireland,  made  in  a  cause  in  which  the  m'neill 
appellants  were  plaintifl^,  and  the  respondents  were 
defendants,  by  which  decree  the  plaintiff's  bill  was 
dismissed  with  costs  ;  and  from  a  subsequent  order 
of  the  court,  by  which  an  application,  on  behalf 
of  the  plaintiffs,  for  liberty  to  file  a  supplemental 
bill,  was  refused  with  costs. 
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i«2o^    ^      The  case,  as  it  appeared  in  the  pleadings   and 
m'neill     proceedings,  comprised  the  following  facts : 

'^*  By  a  marriage  contract,  dated  the  1 5th  of  June 

Marriage  con- 1743>  and  made  between  Roger  (Hamilton)  M*Neill 
tract,  1743.     (the  father  of  the  appellant  Roger)  on  the  one  part ; 
and  Elizabeth  Price,  his  intended  wife,  and  Cromwell 
Price,  her  father,  on  the  other  part,  and  executed  ac- 
cording to  the  forms  of  the  law  of  Scotland,  Roger,  the 

father,  bound  and  obliged  himself  to  settle  a  certain 
estate,  called  the  Taynish  estate,  in  Scotland,  upon 

the  heirs  male  of  the  intended  marriage,  subject  to 
a  life  rent  or  estate  for  life  to  himself,  and  to  a 
jointure  and  portions  for  the  younger  children  of 
the  marriage,  and  subject  also  to  the  chai^ges  and  con- 
ditions therein  mentioned*. 

By  the  Appellant,  on  the  application  for  leave  to 
file  a  supplemental  bill,  it  was  alleged  that  the  limi- 
tation of  the  estate  was  perfected  according  to  the 
law  of  Scotland ;  and  that  one  part  of  the  settlement 
having  been  deposited  and  recorded  in  the  proper 
office  in  Edinburgh,  in  the  year  1768,  Cromwelly 
Price  in  1769,  instituted  certain  proceedings,  and 
obtained,  in  the  courts  of  Scotland,  an  inhibition 

restraining  {loger,  the  father,  from  selling,  aliening 
or  encumbering  that  estate. 
The  marriage  took  place,   and  there  was  issue 

two  children,  viz.  a  son^  (the  AppeUant  Roger») 

and  a  daughter,  Margaret. 

if  luJSdSt''     ^  ^^  y^*^  1773  the  Re^ondent  Gdiill  inters 

Cahiii.  married  with  the  daughter  Margaret. 

^777j^wtoiage     In  the  year  1777  the  appeUant  Roger   inter- 

Bogcr.  •  This  contract  was  not   pnt  in  issue  in  the  cau!fe,  and  H 

became  the  subject  of  discussion  only,  so  far  as  the  rig^t  to  give 
it  in  evidence,  or  to  amend  the  bill,  or  file  a  supplemeulal  bil^ 
to  put  it  in  issue,  was  in  questiom 


ON  APPEALS  AND  WRITS  OF  ERROR. 

married  with  Catherine  Chambers,  the  daughter  of 
Daniel  Chambers.  m^hmll 

At  the  date  of  the  Appellant's  marriage,  the  Irish         «• 
estates  of  the  McNeill  family  stood  limited  as  fol-T-  .^^       c 

^  ,     Lumtattom  of 

lows,  viz.  the  Shanvally,  or  Dunseverick  estate,  in  the  Irish  es- 
the  county  of  Antrim,  (the  rents  of  which  amounted  M'NeiUfa* 
only  to  the  sum  of  234/.  a  year,  above  chiefry  and  '^^'^f  ^ 
other  charges  of  receipt,  &c.)  was  limited  to  Roger  marriage. 
the  father,  for  life,  with  remainder  to  the  Appellant 
Roger  in  tail,  with  the  reversion  in  fee  to  him  and 
his  heirs ;  the  Ballylesson,  or  Newgrove  estate,  in 
tbe  county  of  Down,  was  limited,  (subject  to  certain 
diarges,)  to  Archibald  McNeill  Montgomery,  a 
brother  of  Roger  the  father,  for  life,  with  a  general 
power  to  charge  the  estate  with  2,ooo7.  (which 
power  was  exercised  by  will,)  with  remainder  to 
Roger,  the  father,  for  life ;  with  remainder  to  the 
Appellant  Roger,  for  life,  with  a  power  to  chaise 
the  estate  in  favour  of  any  wife,  with  a  jointure 
of  aoo  /.  a  year,  with  remainder  to  the  first  and  other 
mns  of  the  AppeUant  Roger,  successively,  in  tail 
mak^  with  remainders  over ;  and  the  lands  called 
Sheeplands,  in  the  county  of  Down,  held  by  lease 
for  lives  renewable  for  ever,  and  the  lands  called 
Loughmoney  and  Carrowcarland,  in  the  same 
eounty,  held  under  fee  farm  grants,  were  limited  to 
Archibald  McNeill  Montgomery,  in  tail,  oir  qvLod 
tailt  with  remainder  to  Roger  the  father,  for  life, 
with  reminder  to  the  Appellant  Roger,  in  tail,  or 
fMMJ  taO,  with  remainders  over. 

Archibald  had  demised  the  Ballylesson  estate  to  his 
brother  Roger,  for  the  term  of  Archibald's  life^  at 
tlie  rent  of  400  /.  a  year,  under  which  demise  Roger, 
ffather,  was  then  in  possesion  of  that  estate. 
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By  an  indenture,  dated  the  J  5th  of  October  1 777, 
being  a  settlement  made  previously  to  the  marriage  of 
the  Appellant  Roger,  and  Catherine  Chambers,  the 
indtnture  of  Dunseverick  estate  was  vested  in  William  Gillespie, 
sctdement  of  (the  attorney  of  the  McNeill  family,)  in  trust,  in  the 
1 777.  first  place,  for  the  payment  of  certain  debts  mentioned 

in  a  schedule  annexed  to  the  indenture ;  and  then, 
out  of  the  rents,  to  pay  200  /.  a  yeaf  to  the  Appellant 
Roger,  during  the  life  of  his  father,  forapresent  main- 
tenance, (which  was  to  be  increased  to  400  /•  a  year, 
chargeable  on  other  lands  therein  mentioned,  and 
which  devolved  to  Roger,  the  father,  on  the  death 
of  Archibald  McNeill  Montgomery,)  and  subject 
thereto,  to  the  use  of  Roger,  the  father,  for  life, 
with  remainder  to  the  Appellant  Roger,  in  tail  male, 
with  reversion  to  him  in  fee.  By  this  deedy  the 
appellant  Roger,  in  exercise  of  his  power,  charged 
the  Bally  lesson  estate  with  a  jointure  of  200  iL 
a  year,  in  favour  of  Catherine  Chambers ;  and  Daniel 
Chambers  agreed  to  pay  Roger,  the  father,  the  sum 
of  500  /.  as  a  portion  with  his  daughter.  The  deed 
contained  an  agreement  to  suffer  a  common  recovery 
of  the  estate,  which  was  duly  suffered  accordingly  in 
Trinity  term  1778. 
Debts  chained  The  dcbts  sct  forth  in  the  schedule  to  the 
bjrthiideed.  settlement  were,  a  debt  of  1,500/.  due  to  William 
Gillespie;  a  debt  of  150/.  due  to  Sir  Patrick 
Hamilton;  and  a  debt  of  250/.  due  to  Skeffington 
Thompson,  and  others :  all  these  debts,  except  th^ 
to  Sir  Patrick  Hamilton,  had  been  previously  secured 
by  the  Appellant  Roger,  and  his  father,  jointly. 

The  debt  of  1,500  /.  was  owing  to  Gillespie  for  hisr 
bills  of  costs,  and  for  money  advanced  by  him  in  a  suit 
between  Roger,  the  father,  and  his  brother  Archibald, 


ON  APPEALS  AND  WHITS  Or  ERROR.  333 

relative  to  the  Ballylesson  estate,  and  which  was  eom-       isso. 
promised  on  the  settlement  of  the  estate,  according     m*neill 
to  the  limitations  before  stated.     The  debt  of  150/.         «^- 
was  originally  the  debt   of  the  father  ;  the  debt  of 
250/.  was  the  debt  of  the  appellant  Roger. 

Roger  the  father,  the  appellant  Roger,  and  Wil- 
liam Gillespie,  executed  this  settlement,  but  Cham- 
bers and  his  daughter  refused  to  execute,  and  pre- 
vailed on  the  appellant  Roger,  before  the  marriage 
had  been  solemnized,  to  execute  another  settle- Mama|«ar. 
ment  in  the  form  of  marriage  articles,  bearing  date  ^tToctoW 
the  25th  of  October  1777.  By  those  articles,  »777- 
the  appellant  Roger  covenanted,  that  as  soon  as 
he  should  become  seised  of  the  several  lands  of 
Dunseverick,  &c.  of  which  his  father  was  then 
seised  in  the  counties  of  Down  and  Antrim,  he 
would  vest  the  same  in  trustees  therein  named,  to 
the  use  of  himself  for  life,  with  remainder  to  the  first 
and  other  sons  of  the  marriage,  successively  in  tail 
male,  subject  to  a  jointure  to  Catherine  Chambers 
of  400/.  a  year,  200/.  a  year  of  which  was  to 
issue  out  of  the  Shanvally  or  Dunseverick  estate,  and 
with  a  provision  for  raising  6,000/.  as  portions  for 
the  younger  children  of  the  marriage. 

In  these  articles  no  notice  was  taken  of  the  first 
settlement,  or  of  the  debts  mentioned  in  the  schedule 
annexed  to  it,  or  of  any  of  the  provisions  con- 
tained in  that  settlement. 

By  the  activity  and  contrivance  of  Daniel  Cham-^®g>^^'yo'"^^»« 

.  ,  -1  •  ii/»  1-1  marnage  arti- 

bers,  the  articles  were  registered  before  the  indenture  cies,7th  Nor. 
of  settlement ;  the  articles  having  been  registered  on  \]^l'^  the^St- 
the  7th,  whereas  the  settlement  was  not  registered  tUment,  13^1 
until  the  13th  of  November  1777.  o^-    /  • 

voir.   II.  R 
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1820. 

M^KEILL 

V, 
CAHILL. 


Sale  of  Tay. 
nish  estate, 
"779. 
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Notwithstanding  the  execution  of  the  articles, 
and  refusal  to  execute  the  settlement,  Daniel  Cham- 
bers sent  to  Roger,  the  father,  his  bond  to  secure  the 
500/.  portion  provided  by  the  settlement;  and  Wil- 
liam Gillespie,  the  trustee,  was  permitted  to  enter 
without  dispute  into  the  possession  of  the  Dun- 
severick  estate,  under  the  trusts  of  the  settlement  j 
the  yearly  sum  of  200/.  was  paid  *to  the  appellant 
Roger,  and  the  surplus  rents  were  applied  by  Gil- 
lespie in  the  reduction  of  his  debt. 

Roger,  the  father,  was  not  informed  of  the  execu- 
tion of  the  articles  until  after  it  had  been  accidentally 
discovered  in  1781,  on  searching  the  registry;  but 
Gillespie  having  obtained  information  of  the  fact, 
took  preliminary  steps  for  obtaining  a  custodiam 
against  the  Ballylesson  estate,  in  order  to  enforce 
the  payment  of  his  debt.  To  prevent  that  proceed- 
ing from  being  executed,  Roger,  the  father,  paid 
Gillespie  1,150/.  part  of  his  debt. 

The  father  also  paid  some  debts  of  the  appellant 
Roger :  and  by  the  request  of  the  father,  the  re- 
spondent Cahill  paid  other  debts. 

In  the  year  1779,  Roger,  the  father,  sold  the  Tay- 
nish  estate  to  Sir  Archibald  Campbell,  for  21,000/.; 
which  sum  was  paid  to  Roger,  the  father,  or  al- 
lowed in  account  with  the  respondent  Cahill,  as  his 
executor. 

A  sum  of  10,000/.  or  thereabouts,  part  of  the 
21,000/.  for  which  the  Taynish  estate  was  sold,  was 
applied  in  paying  off  different  incumbrances  on  the 
estate,  including  2,000/.  the  portion  of  the  respon- 
dent Gahill's  wife,  as  the  only  younger  child  of 
Roger,  the  father,  and  Elizabeth,  his  wife ;  and  the 
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Temainder  of  the  21,000/.  except  about  700/.  was       1820. 
received  by  Roger,  the  father.  ^'^       ' 

^         o     '  m'keill 

In  the  year  1 779,  Roger,  the  father,  granted  to  the         »• 
respondent  Cahill  a  lease  of  Mountain  farm,  part  of  the  ^  ^T^^^ 
Dunseverick  estate,  for  three  lives,  or  sixty-one  yeai*8,  lease  of  the 
at  the  rent  of  one  shilling  a-year  during  the  life  of  farm"^" 
the  lessor,  and  of  1 4  /.  a^year  afterwards.     It  having 
subsequently  appeared  that  this  lease  exceeded  the 
flower  of  Roger  the  father,  the  appellant  Roger,  in 
the  year  1 785,  confirmed  the  lease,  by  a  memorandum  confirmefi  by 
indorsed  on  the  instrument  of  demise,  noticing  the  Roger,  in 
defect,  and  also  executed  in  favour  of  the  respondent  ^^^^* 
8  lease  of  the  farm  for  sixty-one  years,  to  commence  Lease  by  th« 
from  the  death  of  Roger  the  father,  at  the  rent  of  Uoper,  in 
\^L  t-year,  at  the  same  time  promising,  that  when  ^7^5. 
he  came  into  the  possession  of  the  estate,  he  would 
grant  a  lease  for  the  like  term  at  a  nominal  rent.  This  l^^sc  by  the 
he  did,  of  his  own  accord,  in  the  year  1 794,  after  iS^er"  in 
his  father's  death,  and  instructed  his  bailiff  not  to  ^"^^^ 
demand  the  rent  of  14  /.  accrued  during  the  interval. 

In  December,    in  the    year    1 784,    Archibald  ^^!!^';/*r 
McNeill  Montgomery  died  without  issue,  when  the  Momjiomery, 
estate  of  Sheeplands,  Loughmoney  and  Carrowcar-'"^^^'^'^^' 
land  devolved  to  Roger,  the  father,  under  the  li- 
mitations before  stated,  and  the  appellant   Roger, 
from  that  time  received  the  additional  200  /.  a-year, 
I»rovided  by  the  settlement. 

On  the  loth  March  1788,  Roger,  the  father  died,  Death  of 
having  made  his  will,  whereby  he  made  the  respondent  father,'  loth 
Cahill's  wife  residuary  legatee  of  his  personal  estate,  ^^jli'^Sated^^^^^ 
asd  the  respondent  Cahill  his  executor.   By  a  clause  March  17O8. 
in  the  will,  the  following  direction  was  given :  "  as 
^^  to  all  sum  or  sums  of  money,  which  I  have  paid  for 

B  3 


^36 


1820. 
m'neill 

V, 
CiniLL. 


38th  Maj 
1789.  Con- 
v«ynnce  of 
Sheeplands. 
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**  or  on  account  of  my  son,  Roger  McNeill,  and  for 
"  which  he  was  joined  as  security  with  me,  it  is  my 
*^  willy  that  all  such  sum  and  sums  shall  remain  and 
"  be  a  charge  against  my  son  and  his  estate,  and 
"  that  the  same  shall  be  paid  to  my  daughter,  or  be 
"  by  her  raised  off  the  said  estate,  by  sale  or  other- 
"  wise,  as  the  law  shall  enable  her  to  do ;  in  regard, 
**  I  did,  by  a  settlement  executed  on  my  son's  mar- 
"  riage,  grant  to  him  an  annuity  off  my  said  estate 
"  during  my  life  of  200  /.  a-year,  and  also  gave  him 
"  up  the  estate  of  Sheeplands,  in  consideration,  that 
"  he  should  pay  off  certain  debts,  and  also  exonerate 
"  me  from  said  joint  securites,  which  he  has  failed 
"  to  do,''  &c. 

The  Appellant,  Roger  xM*Neill,  for  several  years 
before  the  death  of  his  father,  had  been  very  much 
involved  in  debt.  At  the  time  of  his  father's 
death  he  was  in  Scotland.  The  respondent  Cahill, 
in  the  year  1789,  called  upon  him  there,  and  showed 
him  a  list  of  debts,  which  he  alleged  had  been  paid 
by  Roger  the  father,  for  the  Appellant  Roger 
McNeill ;  and  the  respondent  claimed  to  be  entitled 
to  the  amount  thereof,  under  the  will  of  the  father, 
against  the  appellant  Roger  McNeill,  and  his  estates. 
The  respondent  Cahill  also  represented  to  the  appel- 
lant, Roger  McNeill,  that  his  estates  were  liable  to 
those  debts ;  and  knowing  the  embarrassments  of  the 
appellant,  (as  he  alleged,)  the  respondent  proposed  to 
lend  him  a  sum  of  two  hundred  pounds  upon  his 
bond,  which  the  appellant  agreed  to  borrow,  and  there- 
upon was  induced,  for  the  consideration  of  3,500/. 
part  of  the  alleged  debts,  to  convey  to  the  respondent 
Cahill,  the  lands  of  Loughmoney,  Carrowcarland  and 
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Sheeplands,  being  of  the  annual  value  of  i8o/.  or 
thereabouts,  by  deed  dated  the  28th  day  of  May 
1789. 

The  claims  set  up  by  the  respondent  Cahill,  as 
executor  of  Roger  H.M*Neill,  against  the  appellant, 
Roger  McNeill,  and  his  estates,  consisted  of  the 
following  items  of  account : — > 


^3T 

1890. 


V 

M*VEILL 

V. 
CAUILL. 


1777.  Sep.  10: 
To  Gillespie's  bond  -<-••- 
Interest  to  10th  Sept.  1788,  at  90  /.  per  ann. 


Paid  by  disbursements,  as  per  Gillespie's  ace' 

To  Sir  Patrick  Hamilton  for        ... 
Interest  to  September  1788^  at  9  /.  per  annum 

1778.  March: 

Bond  to  J.  Malcolm,  assi^ee  to  Fulton 
'    Interest  to  Sept.  1788,  at  3/.  19  s.  per  ann. 

From  the  records  of  judgments,  the  date  of  the  bonds  and 
sum  of  interest,  therefore  uncertain. 


£.  i. 
1,500  - 

990  - 

d. 

2^90  - 
376  19 

5i 

150  - 
99  - 

- 

60  - 
34  4 

,. 

i,    d* 


2,213     -     ^i 


249     -     - 


61  H    2f 
31     -    - 


1,100    6-    3 
495    -    - 


1778.  Trinity  Term: 
William  Moore's  judgment,  103/.  85.  5rf. 
Interest,  10  years,  at  3  /.  a  s,  per  annum  - 

1781 : 
Per  Mr.  Fulton's  account,  on  preceding  page 
Interest  7  ^  years,  at  66  /.  per  annum  - 

1788.  March  10th: 

Legacy  on  New    Grove  estate,  from  Mrs.  Anne  M'Neill 

to  her  grand-daughter  Margaret,  assigned  by  her  and  her 

husband  to  William  Gillespie,s  and  farther 

^fissigned  by  him  to  Fulton       -        -        -       200    -    - 

Interest  to  loth  September  1788  -        -  6    -    - 


94    4    - 


83  14.  H 


1,595    ^    3 


ao6    -    - 


^.  J4,5«9  »8    a 


K3 


V. 
CAIilLL. 
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1820  ^  This  account  was  furnished  by  the  respondent 
Cahill,  to  the  appellant  Roger  McNeill,  in  Scotland, 
y^^^  a  few  days  previous  to  the  execution  of  the  deed 
of  conveyance,  and  at  a  time  when  the  appellant 
Roger  McNeill,  (as  he  alleged)  was  unacquainted 
with  the  nature  or  particulars  of  the  account,  or  with 
his  late  father's  af&irs,  and  when  he  was,  to  the 
knowledge  of  the  respondent,  in  great  distress,  and 
had  no  opportunity  of  having  the  advice  of  his  friends 
or  legal  assistance. 

The  principal  sum  of  1,500  2»  due  to  Gillespie,  as 
mentioned  in  the  account,  with  interest  to  the  amount 
of  990  /.  which  (as  appears  by  the  date  in  the  schedule) 
accrued  in  the  lifetime  of  the  testator,  was  the  proper 
debt  of  the  father,  Roger  Hamilton  McNeill,  the  ap* 
pellant  Roger  being  a  mere  surety.  Part  only  of  the 
debt  to  Gillespie  had  been  paid  by  Roger  Hamilton 
M*Neill,  namely,  to  the  amount  of  1,130/.  principal 
money,  which  was  paid  out  of  the  purchase  monies  of 
the  Taynish  estate.  The  balance  of  Gillespie's 
account,  to  the  amount  of  392  /.  gs.  T\d.  had  been 
paid  by  the  appellant  Roger  McNeill,  since  his 
father  s  decease. 

The  debt  to  Sir  Patrick  Hamilton,  (being  a  judg- 
ment) for  150/.  with  ten  years  interest,  amounting 
to  99/.  which  accnied  in  the  lifetime  of  Roger 
Hamilton  McNeill,  was  the  sole  exclusive  debt  of 
Roger  Hamilton  McNeill,  the  appellant  not  being 
joined  therein  as  a  surety. 

The  debt  to  Fulton,  amounting  to  the  principal 
sum  of  lyioo/.  Qs.  3d.  with  seven  years  and  a  half 's 
interest  thereon,  amounting  to  495/.  consisted 
partly  of  debts  owing  by  Roger  Hamilton  M*Neill, 


Sir  p.  Hamil- 
ton's debt. 


Fulton's  debt. 
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and  partly  of  debts  owing  by  the  appellant  Roger       1890. 
McNeill,  discharged  by  his  father,  and  principally     j|«yj.,LL 
paid  out  of  the  purchase  money  of  the  Taynish         » 
estate. 

No  consideration  was  given  or  paid  by  the  respon- 
dent Cahill  for  the  conveyance  of  1 789,  except  the 
credit  on  the  foregoing  account  to  the  amount  of 
3>50O  /•  and  the  sum  of  200/.  lent  by  the  respondent 
to  the  appellant  Roger  McNeill,  which  vf^s  secured 
by  his  bo])d  and  warrant  of  attorney,  to  confess 
judgment. 

The  appellant  Roger  McNeill,  in  the  month  of  i79o-  AppeU 
May  1790,   was   arrested  for  debt,   and  detained  tested ; 
a  prisoner  at  the  suit  of  several  of  his  creditors  until 
th^  month  of  June    179I}  when  the   respondent 
Cahill,  claimiihg  to  be  a  creditor  of  the  appellant^ 
to   the  amount  of  200/.  applied  by   petition  to 
the  Court  of  King's  Bench  in  Ireland,  under  the 
compidsory  clause  in   the  Irish  act   31   Geo.  III. 
for  relief  of  insolvent  debtors,  to  compel   the  ap- 
pellant to  make  discovery  of  his  real  and  personal 
estate,  to  the  end   that  the  same   should  be  ap- 
plied in  payment  of  his  debts ;  and  the  appellant,  y°^^\^jj^g*{^ 
having  given  such  accounts  and  schedules  as  required  solvent  Act. 
by  the  act,  was  discharged  from  confinement  under 
the  provisions  of  that  act. 

Henry  Coulson,  one  of  the  Masters  of  the  Court  of 
Chancery,  was  first  appointed  assignee  of  the  estate 
andefiects  of  the  appellant,  Roger  M'Neill:  and  upon  i^i-  Aug.  3. 

...  ,  *  ^    ,         %    ,  .1  Ordorappoint- 

nis  decease,  by  an  order  of  the  court,  in  the  matter  bg  respondeat 
of  the  insolvent,  bearing  date  the  3d  day  of  August  ^gngj,**" 
1801,  the  respondent  Cahill  was  appointed  in  the 
place  of  Heury  Coulson,  and  acted  as  assignee. 

R4 
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1850^  ^  The  respondent  Cahill,  after  he  became  assignee  of 
MCNEILL  ^^^  estate  of  the  appellant,  entered  into  a  treaty  witk 
18*20.  ]|ijn^  upon  the  foundation  partly  of  the  old  account^ 
including  some  of  the  debts  alleged  to  have  been  paid 
by  the  father,  and  claimed  by  the  respondent  Cahill 
as  executor,  according  to  the  preceding  statement  j 
Memorandum  and  by  a  memorandum  of  agreement,  bearing  date 
17  Sept.  i8oi.  the  1  yth  day  of  September  1 8o i ,  after  recitmg  that 
the  respondent  Cahill  claimed  to  be  a  creditor  of  the 
appellant,  Roger  M*Neill,  as  assignee  of  a  judgment 
debt  obtained  by  Skeffington  Thompson,  against 
the  appellant,  as  assignee  of  a  judgment  debt 
obtained  by  Sir  Patrick  Hamilton  against  the  appel- 
lant's father,  on  the  foot  of  two  judgments  obtained 
by  the  respondent  against  the  appellant  -,  and  also  on 
account  of  a  legacy  devised  by  Ann  McNeill  to 
Margaret,  the  wife  of  the  respondent ;  and  also  on 
account  of  the  rents  of  the  lands  of  Sheeplands, 
Loughmoney  and  Carrowcarland,  which  were  thereby 
stated  to  have  been  applied  in  payment  of  the  cus^ 
todiam  and  elegit  debts  of  the  appellant,  (the  several 
claims  according  to  the  respondent's  statement, 
amounting  to  3,ooo/.,)  and  reciting  that  the  claims 
were  disputed  by  the  appellant ;  and  further  reciting 
that  the  respondent  had  agreed  to  accept  1,500/.  in 
full  of  all  demands  against  the  appellant;  it  was 
thereby  agreed,  that  the  respondent,  as  assignee  of 
the  appellant,  under  the  order  of  the  3d  day  of 
August  then  last,,  should  enter  into  possession 
and  receipt  of  the  rents  of  the  Ballylesson  estate^ 
upon  trust,  in  the  first  place,  to  pay  thereout 
227/.  \os.  yearly  in  manner  therein  mentioned,  to 
the  appellant   Roger   McNeill ;   and  also  a  sum  of 
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120/.  as  k  maintenance  for  Catherine  M*Neill,  wife  ^     i8«a 
of  the  appellant  Roger  McNeill,  and  her  family;     ^c^eill 
and  after  payment  thereof,  to  apply  the  surplus  rents         •». 
and  profits  in  discharge  of  the  sum  of  1,500/.  with 
interest. 

The  respondent  Cahill  was  afterwards,  on  the  motion 
of  the  appellants,  removed,  and  the  respondent  Robert 
Grove  Leslie  was  appointed  assignee  in  his  place« 

The  original  bill  in  this  cause  was  filed  on  the  6th  of  g^f  g^  j^ 
June  1808,  by  the  appellants,  and  Charles  Crauford,  1808; 
a  trustee  for  the  appellant  Daniel,  under  a  conveyance  f^^^^uiie 
by  the  appellant  Roger  M'Neill,  against  the  respon- 1809. 
dent  Cahill.  The  bill  (comprising  allegations  of  most  of 
the  preceding  facts)  stated,  that  Roger  the  father  was 
seised  of  an  estate  for  life  in  several  lands  in  Ireland 
and  Scotland,  which  were  by  certain  deeds  respec- 
tively limited  in  remainder  to  the  appellant  Roger, 
&c. ;  that  at  the  time  of  the  appellant  Roger's  mar- 
riage,  he  and  his  father  were  tenants  for  life  of  the 
estates  in  the  county  of  Down,  and  also  of  the 
Scotch  estates,  except  the  lands  of  Taynish  in  Scot^ 
land,  which  the  appellant  Roger  joined  his  father  in 
selling  for  payment  of  debts ;  that  the  estate  was 
sold  at  an  undervalue  ;  but  by  a  deed  on  record  in 
Scotland,  it  was  stipulated  that  after  payment  of  the 
debts  affecting  the  estate,  the  remainder  of  the  pur- 
chase money  should  be  vested  in  securities  for  the 
benefit  of  the  appellant  Roger  and  his  family;  that  the 
lease  of  the  Mountain  farm  was  obtained  by  undue  in- 
fluence ;  that  the  will  also  was  obtained  from  the  father 
by  undue  influence ;  that  the  debts  mentioned  in  the 
will  had  been  paid  by  the  father  out  of  the  purchase 
money  of  the  Taynish  estate ;  that  the  sale  and 
conveyance  of  Sheeplands  was  fraudulently,  and  with- 
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^^*0'    ,  out  fair  consideration,  obtained  by  the  respondent 

M'KEiLL     Cahill  from  the  appellant  Roger  McNeill,  while 

^         he  was  in  a  state  of  embarrassment  as  to  his  affiurs. 

CAHILL.  .  ,  .  ^ 

and  ignorance  as  to  his  rights ;  that  the  debts,  whidi 
formed  part  of  the  consideration,  were  the  debts 
of  the  father;  and  that  the  agreement  of  1801 
was  obtained  in  like  manner,  and  in  fact  for  the 
same  consideration,  the  appellant  Roger  McNeill, 
being  at  the  time  insolvent,  and  the  respondent 
Cahill,  his  assignee.  The  bill,  among  other  things, 
prayed  a  general  account,  including  the  purchase 
money  of  the  Taynish  estate ;  and  that  the  convey- 
ance of  1789,  the  agreement  of  1801,  and  the  lease 
of  the  Mountain  farm  might  be  set  aside. 

The  respondent  Cahill,  by  his  answer,  denied 
that  the  appellant  Roger  McNeill  joined  in  the 
sale  of  the  Taynish  estate,  and  alleged,  that  the 
father  was  seised  in  fee  of  that  estate.  He  denied 
the  existence  of  any  deed  settling  the  residue  of  the 
purchase  money,  on  the  appellant  R.  M,  H  McNeill 
and  his  family.  He  denied  also  the  imputed  influ- 
ence and  fraud  in  obtaining  the  lease,  agreement, 
conveyance  and  will.  He  contended,  that  the  con- 
sideration for  the  conveyance  was  full  and  fair ;  that 
the  judgment  owiug  to  Gillespie,  was  on  a  bond 
given  to  him  for  costs  and  services  in  a  suit  relating 
to  the  Ballylesson  estate,  from  which  the  appellant 
derived  benefit ;  and  that  the  consideration  was  im- 
material,  because  it  became  by  contract  a  charge  on 
the  appellant's  estate ;  that  the  fatiier  paid  Gillespie 
1,150/.  and  other  sums  to  other  creditors.  Hi 
denied  that  the  debts  so  paid  were  the  debts  0 
the  father ;  and  represented  that  the  appellant' 
solicitor    took  objections   to    the    accounts    whc 


ON  APPEALS  AND  WRITS  OF  ERROR.  ^3 

^iirnished^  which  were  answered,  and  the  appellant  lato. 
.^icquiesced. 

After  this  answer  was  filed)  the  appellants  made  an  v. 

.^^plieation  for  an  injunction  and  receiver,  which  ^^"'^ 


refused. 

On  the  Sth  of  August  181 1,  before  the  examina- 
*dion  of  witnesses,  the  appellants  filed  a  supplemental 
Ibill,  which  stated  the  appointment  of  the  respondent 
^]!ahill,  as  assignee,  and  his  removal ;  that  the  life 
interest  of  the  appellant*  Roger  M'Neill,  in  the  lands 
Sn  question,  had  been  solcf  and  conveyed  to  the 
^ypellant  Daniel  McNeill,  by  the  new  ass^ee; 
tibat  Crauford  was  no  longer  a  necessary  party,  and 
]miyed  the  same  relief  as  the  original  bill,  with  a  few 
aviations,  not  material  to  be  stated. 

In  his  answer  to  the  supplemental  bill,  the  re- Answer  to 

spondent  Cahill  stated,  that  the  motion  for  removing  J;^p^*^""*'°^ 

him  from  his  situation  as  assignee,  was  unopposed, 

owing  to  the  absence  of  his  counsel  on  the  circuit, 

and  the  circumstance   of  the   appellant's  solidtor 

having  detained  an  affidavit  on  which  he  intended  to 

oppose  the  motion,  and.  that  the  Lcmi  Chancellor,  in 

that  instance,  acted  solely  on  the  principle  of  the  pro- 

^riety  of  dissolving  that  kind  of  relation  between 

persons  so  deeply  involved  in  hostile  litigation.    He 

admitted  the  receipt  of  1,209/1  3s.  ^d.  as  assignee, 

asid  that  he  applied  the  same  in  payment  of  the 

debt  due  to  himself,  and  did  not  pay  any  other 

creditor  of  the  appellant  Roger,  because  no  other 

creditor  had  proved  any  debt  agamst  the  insolvent's 

estate ;  and  if  any  other  creditor  had  proved,  that 

Ixis  own  were  the  preferable  debts:  that    by  an 

order  of  the  Irish  Court  of  Chancery,  a  sum  of 
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i^  December  ^814^  ^°^^' . '!  ^6  ooo  I.  v^Vucb 

V,y  his  attorney,  ^    V      ««**^*5« 
^°^^^'  "S^  n^ar  to  be  due  to  bitn.  ^  ^e 

sUd  finely  ^^,,  filed  to   ^^^^^^.jomed, 
A  replication     ^ i^^ue being tbere^     ^ ^e 

the  appeU«*^  f  8,  and  ?>*^^      ^ore  the 

r.^be«d  WC1«^^^^^'  previously  stood  ov^  ^^«e- 

^XSSr    ^e  same  ^»:'^«S/^eud  their  bdl,  for  J   J  ^^Ue 
^*'  ^«^'-      appellants  ume  to  ^    ^^^^,  Robert  Gr 

of  bringing  tbe  resp  ^^^^^^ 

V>efore  tbe  Court  _  ^^^^^^^  ^,ged  at  t     ^^^ 

The  only  points  pa^       ^^  ^oney  ^ 

.el  those  relative^  ^^P^^  Sbeepl-dj;  Jj  ^^ 
««h  estate,  ^"J^^'llarits  were  not  ^^^^^^^    f 
to  the  former,  tbe  ^     ^     3,  nor  be  m         ^^, 

the  marriage  <^°^'^i  v,een  put  in  ^^^^Js..  showing 
^769.-f  v/^fjtvingbeen  proauc^;  ,^hj^ 

ings.  '"^^^.r^'tdtle  to  any  V^  jLg  to  tbe  alle- 

^^^:f^teT^es.^^^ 

money  tor  ^  ^^^  ^^\\,     1. 

was  DM*'  •      ,„,!,«  01006,  »^- "    .  rf  the  oe» 
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^  Uiat  the  plaintifib'  bill  in  this  cause,  and  all  and       I830. 
**  every  the  matters  and  things  therein  contained  be     ^«^^,ll 
**  and  the  same  is  hereby  dismissed,  with  costs,  to         «• 
*'  to  be  taxed  against  the  plaintiflfe.'* 

On  the  26th  of  June  1816,  the  appellants  pre- a6th  June 
sented  to  the  Lord  Chancellor  a  petition  for  leave  forai^hLri*^ 
to  file  a  further  supplemental  bill,  on  the  ground  of  ?"<*^«*^«  ^ 
the  new  matter  therein  alleged  to  have  been  dis-  mental  bUi. 
covered,  after  issue  was  joined,  and  also  for  a  re- 
hearing.    It  was  supported   by  an  affidavit  of  the 
appellant  Daniel. 

In  this  affidavit  the  appellant  Daniel,  after  referring  Affidavit  ot 
to  the  settlement  of  the  15th  of  June  1 743,  states : —  Daniel. 

"  That  one  part  of  the  settlement  was  deposited  in 
••  the  proper  office  for  registering  deeds  in  Scotland, 
*•  and  the  other  part  always  remained  in  the  posses- 
sion of  Roger  the  father." 
^*  That  he  did  not,  nor  did  the  appellant  Roger, 
as  he  believes,  know  of  the  registry  of  the  said 
deed,  or  the  proceedings  had  therein,  or  any  of 
them  ;  nor  did  deponent,  or  the  appellant  Roger, 
get  possession  of  the  other  part  of  the  original 
*•  deed,  until  after  the  death  of  Roger  the  father. 

"  That  his  solicitor  procured  the  part  of  the  said 
^'  settlement  now  in  his  possession,  at  the  time  of  the 
'^  commission,  which  was  sped  for  the  examination 
**  of  witnesses  in  Scotland  in  this  cause,  in  the  latter 
**  end  of  August,  and  beginning  of  September  last, 
^  and  not  before;  and  until  that  time,  deponent,  and 
*•  the  appellant  Roger,  as  he  believes,  were  ignorant 
**  of  the  precise  nature  of  their  rights  under  the  said 
**  deed  of  settlement,  of  the  15th  June  1743,  and 
"  the  inhibition  of  the  1 5th  August  1 769,  and 
*•  therefore  the  saine  were  not  put  in  issue,  &c. 
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''  That  at  the  time  of  the  said  examination  of  wit* 
<<  nesses  in  Scotland,  it  was  for  the  first  time,  as 
**  he  believes,  discovered  by  the  appellants^  that 
**  proceedings  were  had  in  the  Scotch  Courts  in 
"  1 768  and  1 769,  at  the  instance  of  CromWell  Price, 
'*  and  Elizabeth  Price,  otherwise  McNeill,  his 
<<  daughter,  for  the  purpose  of  obliging  Roger,  the 
"  father,  to  carry  the  trusts  of  the  said  settlement 
''  of  1 743  into  effect;  and  on  the  1 5th  August  1769, 
*'  an  inhibition  containing  a  statement  of  the  said 
*^  deed  or  settlement,  was  obtained  from  the  said 
^*  court,  inhibiting  or  restraining  Roger,  the  father, 
*^  from  selling,  alienating,  or  incumbering  the  estate 
^'  of  Taynish ;  an  attested  copy  of  which  hath  been 
**  regularly  proved  in  the  cause.'* 

The  appellant  Roger  M'Neill,  made  no  aflidavit 
in  support  of  the  petition. 

Upon  the  coming  on  of  the  petition,  on  the 
36th  June, 

**  It  was  ordered,  that  this  cause  be  set  down 
to  be  re-heard:  And  further,  that  plaintiffii  be 
at  liberty  to  file  a  supplemental  bill  in  aid  of 
such  re-hearing,  for  the  purpose  of  putting  in  issue 
the  settlement  of  1 743,  and  the  inhibition  of  1 5th 
August  1 769,  and  the  effect  and  operation  of  the 
'^  same  according  to  the  laws  of  Scotland,  relating  to 
**  the  said  Taynish  estate,  upon  paying  costs,  &c/* 

The  above  petition  having  been  presented  with- 
out any  notice  being  given  of  it  to  the  respondents, 
and  the  order  having  consequently  been  obtained  by 
surprise,  the  respondent  gave  the  appellants  notice 
of  a  motion  to  set  aside  the  said  order,  so  far  as  th 
same  related  to  the  filing  of  a  supplemental  bill 
and  a  motion  was  made  accordingly,  on  the  1  oth 
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Jidy  1816,  when  it  was  ordered,  that  the  plaintiffs 
should  be  at  liberty  to  file  a  supplemental  biU, 

MCNEILL 

unless  in  ten  days  cause  be  shown  to  the  contrary*  9. 

The  respondent  afterwards  filed  an  affidavit,  in     ^^^^^^ 
answer  to  the  appellant  Daniel's  affidavit.     In  this 
affidavit  the  respondent,  among  other  things,  states : 

•*  That  the  cause  or  suit  instituted  by  Cromwell  AflWavit  of 
*•  Price,  as  the  trustee  of  Mrs.  M*Neill,  and  jj^^  ^*P^^®"^- 
**  children,  mentioned  in  the  affidavit  of  the  appel^ 
*'  lant  Daniel,  in  which  suit  the  inhibition  was 
^*  obtained,  was  as  deponent  believes,  afler  the  time 
'^  when  the  said  inhibition  was  granted,  heard,  and 
**  the  said  Cromwell  Price  failed  therein,  as  depo- 
*'  nent  believes,  and  thereupon  the  said  inhibition 
«•  was  determined. 

"  That  the  appellant  Roger  must  have  been 
fully  aware,  before  the  commencement  of  this 
suit,  of  the  marriage  settlement  of  1743,  and  of 
his  rights  thereunder ;  for  in  a  document  proved 
in  this  cause,  given  to  deponent  by  the  said 
Roger,  in  the  year  1807,  a  few  months  only 
before  the  filing  of  the  bill,  and  drawn  up  shortly 
••  before  on  the  part  of  the  said  Roger  j  it  being 
"  a  statement  of  claims  made  by  him  against  one 
"  Doctor  James  McNeill,  express  mention  was 
**  made  of  the  said  settlement,  and  the  rights 
*•  of  the  said  Roger,  under  the  same,  are  alluded 
^*  to  therem :  that  it  is  further  evident  from  this, 
**  that  the  said  Roger  was  acquainted  with  the 
^'nid  settlement;  because  at  the  time  of  the 
^  execution  of  the  deed  of  conveyance  of  the  said 
^*  Taynish  estate  to  the  purchaser,  he,  in  the  pre- 
"■'sence  of  the  deponent,  refused  to  execute  the 
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^^  same,  and  said  that  he  would  not  part  with  his 

**  claim  to  the   said   lands :    and  the  said  Roger, 

"  at  the   time  when  deponent    was   in    habits   of 

'^intimacy  with  him,  which  conthiued  at  intervals 

"until  the  year  1807,  used  repeatedly  to  talk  of 

"  recovering  the  said  estate  from  the  purchaser." 

2othJulyi8i6.       On  the  20th  July  1816,  cause  was  shown  ag^nst 

sholln  upon     t^®  last-mcntioncd  order,  on  behalf  of  the  respondent 

this  affidarit,    CahiU,  OTOunded  on  his  affidavit.     The  respondent 

ftDU  &II0W6U  O  'L 

at  the  same  time  read  from  the  appellant's  original 
bill  a  passage,  in  which  he  speaks  of  the  receipt  of 
2,000  /.  by  the  respondent  CahiU,  as  the  portion  of 
his  wife,  and  to  which  his  wife  was  entitled  under  the 
settlement  of  the  Taynish  estate.  A  passage  was 
also  read  from  a  letter  of  attorney,  executed  by  the 
appellant  Roger,  and  recited  in  a  state  of  claims, 
which  was  delivered  by  the  appellant  to  the  res- 
pondent and  proved  in  the  cause>  in  which  it  is  pro- 
vided, that  the  attorney  "  shall  pay  the  rents  of 
"  Raplock  during  the  life  of  R.  H.  McNeill,  agree- 
"  able  to  and  in  terms  of  the  contract  entered  into 
"  between  the  said  R.  H.M'Neill  and  Mrs.  Elizabeth 
"  Hamilton  Price,  my  mother."  References  were 
also  made  to  the  interrogatories  filed  by  the  appellant, 
and  the  depositions  of  a  witness  in  the  cause,  Walter 
Moir,  who  in  answer  to  those  interrogatories,  stated, 
that  his  father  was  the  agent  of  the  appellant  Roger, 
and  that  on  his  father's  death,  the  deed  of  settle- 
ment, of  the  Taynish  estate  came  into  his  hands  as 
executor,  among  other  papers  relating  to  that  estatew 
The  court  on  this  evidence  set  aside  the  former 
order  with  costs. 

Against  the  decree  of  the  20th  May  1816,  and 
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)rder  of  the  20th  July  1816,  this  appeal  was       laso 
mted  on  the  1  oth  of  February  1817*. 

>n  the  4th  of  March  1817  a  petition  was  presented  to  the  v. 

.  in  the  name  of  the  appellant  Roger,  praying  that  his  name      cabill. 
;  be  struck  out   of   the  appeal,    and  that  the   appellant 
A  might  pay  costs  incurred  thereby.      On  the  24th   of 
b  the  respondent  Cahill  presented  a  petition,  praying  to 
raw  his  answer  to  the  appeal,  so  far  as,  &c.     On  the  25th 
arch  the  appellant  Daniel  presented  a  petition,  praying 
he  two  former  petitions  migbt  be  dismissed. 
B  petitions  of  the  appellant  Roger,  and  the  respondent  Cahill, 
"di  instruments  executed  by  the  appellant  Roger,  purporting 
I  disclaimer  and  release,  on  his  part,  of  the  matters  pending  in 
use,  and  empowering  his  attornies,  therein  named,  to  appear 
savow  the  proceedings.  The  petition  of  the  appellant  Daniel, 
^  forth  various  circumstances,  represented  that  the  instru- 
(  were  procured  by  misrepresentation,  fraud  and  circumven- 
ind  by  advantage  taken  of  the  distress  and  embarrassments 
appellant  Roger,  who  was  at  the  time  a  prisoner  for  debt. 
3  Lords  Committee,  to  whom  the  petitions  were  referred, 
ed  their  opinion  that  the  cause  ought  to  stand  over,  that  the 
B  might  proceed,  in  such  manner  as  they  should  be  advised, 
re  it  determined  by  a  competent  jurisdiction,  whether  the 
of  attorney  and  release  was  binding  on  the  appellants,  or 
of  them,  and  whether  the  appellants,  or  either  of  them, 
entitled  to  be  relieved  against  the  said  power  and  release, 
order  of  the  House  having  been  made  according  to  this 
,  a  bill  was  filed  in  the  Court  of  Chancery  in  Ireland,  by 
pellant  Daniel,  against  the  respondent  Cahill  and  the  appel- 
toger,  stating  the  circumstances  of  misrepresentation,  fraud 
uress ;  and  further,  that  the  appellant  Roger,  having  dis- 
id  the  face,  had  revoked  the  power,  and  by  a  subsequent   . 
luthorized  the  appellant  Daniel  to  prosecute  the  appeal. 
I  respondent  Cahill  having  put  in  his  answer  to  the  bill,  and 
use  being  at  issue  by  replication  and  rejoinder,  witnesses 
!xamined,  and  publication  passed ;  and  the  appellant  Roger 
I  also  answered  the  bill,  the  cause  was  set  down  on  plead- 
nd  proofs,  as  against  the  respondent  Cahill,  and  on  bill  and 
r,  as  against  the  appellant  Roger ;  and  upon  hearing,  the 
ments  of  disclaimer,  and  power  of  attorney,  and  an  indenture 
^ase  of  the  29th  of  October  1816,  were  declared  fraudu- 
od  void,  so  far  as  they  affected  the  right  of  the  appellant 
1  to  prosecute  the  appeal  in  the  names  of  the  appellants ;  and 
(  ordered  that  the  respondent  Cahill  should  be  restrained 
ising  the  said  instruments  on  the  hearing  of  the  appeal,  and 
Ae  appellant  Daniel  should  be  at  liberty  to  use  the  name  of 
pellant  Roger  in  prosecuting  the  appeal.  The  appellant  Daniel 
:;cordingly,  on  petition,  admitted  to  prosecute  the  appeal. 
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,    ^Q^Q'     ,     For  the  Appellants,  Mr.  JFetfierell,  Mr.  Heald. 

m'neill         If  the  deed  of  settlement  of  1743,  the  inhibi- 

cAHiLL.     ^^^^  ^^^   other  proceedings  in  Scotland,  were  not 

Argued         sufficiently  put  in   issue  in  the   pleadings,  to  in- 

15, 2j  June.  |.j^j^   ^jjg   appellants  to  read  evidence  of  them  on 

the  hearing  of  the  cause,  yet,  under  the  circum- 
stances, and  especially  considering  that  the  respon- 
dent had  full  notice  of  the  settlement,  and  those 
proceedings,  and  had  actually  received  2,000/.  under 
the  provisions  of  the  settlement ;  and  as  also  wit- 
nesses had  been  examined  on  both  sides  in  the  cause, 
relating  to  the  title  of  Roger  Hamilton  M*Neill  to 
the  estate  in  Scotland,  and  his  right  to  dispose  of 
that  estate,  the  Court  ought  to  have  allowed  the 
appellants,  by  supplemental  bill,  to  put  in  issue  the 
deed,  inhibition,and  other  proceedings  in  Scotland. 

Independent  of  the  several  matters  relating  to  the 
sale  of  the  estate  of  Taynish,  and  the  right  of  the 
appellant,  Roger  Montgomery  Hamilton  M*Neill,  to 
an  account  of  the  produce,  there  is  sufficient  evidence 
in  the  cause  to  intitle  the  appellants  to  a  decree 
for  setting  aside  the  conveyance  of  the  28th  of  May 
1789,  made  by  the  appellant  Roger  to  the  respondent 
Cahill,  as  fraudulent  and  void. 

The  agreement  of  the  17th  of  September  1801, 
cannot  be  considered  of  any  avail  in  a  court  of  equity* 
the  same  having  been  made  between  an  insolvent 
debtor  and  his  own  assignee,  to  the  prejudice  of  the 
general  creditors  of  the  insolvent. 

For  the  Respondents,  Mr.  Hart,  Mr.  Lynch. 

It  appears,  from  the  circumstances  stated  in  the 
affidavit  of  the  respondent  Cahill,  from  the  reference 


CAHILL. 


ON  APPEALS  AND  WRITS  OF  ERROR. 

in  the  original  bill,  and  the  affidavit  of  the  ap- 
pellant Daniel,  to  the  instrument  releasing   the 
200/.  the  portion  of  the  respondent's  wife,  which         v 
instrument  recited  the  marriage  contract  of  1 743, 
and  inhibition  of  1769;  from  the  interrogatories 
exhibited  in  the  cause  by  the  appellants,  as  to  the 
marriage  contract ;    from  the  circumstance  of  the 
settlement  being  in  the  hands    of  the   appellant 
Roger's  Scotch  agent,  Walter  Moir,  (a  witness  in 
the  cause,)  and  his  father,  as  well  as  other  circum- 
stances mentioned  in  his  deposition  j  and  from  the 
deed  of  ratification  of  1783,  executed  by  the  appel- 
lant Roger,  to  Colonel  Campbell,  the  purchaser  of 
the  Taynish  estate }  that  the  appellant  Roger  must 
have  known  of  the  settlement  of  1 743,  and  the  in- 
Ubition  of  1 769,  or  at  least  the  former,  long  before 
the  filing  of  the  original  bilL     The  settlement  and 
inhibition  were  proved  in  the  cause  by  the  appel- 
lants.    They  must,  or  might  therefore,  have  known 
of  them  before  publication  was  passed.      At  the 
bearing  of  the  cause,  the  appellants  did  not  ask  for 
leave  to  file  a  supplemental  bill,  for  the  purpose  of 
fmttmg  those  matters  in  issue  in  the  cause,  and  suf- 
£€red  a  final  decree  to  be  pronounced  against  them. 

Upon  inspection  of  the  affidavit  of  the  appellant 
X)aniel,  on  the  ground  of  which  leave  was  in  the  first 
instance  given  to  file  a  supplemental  bill,  it  will 
appear  that  the  prior  knowledge  of  the  marriage 
Contract  of  1 743,  and  of  the  inhibition,  is  not  une- 
quivocally, or  in  fact  at  all  denied. 

As  the  appellant  Daniel  has  not  shown,  or  even 
stated  himself  to  be  interested  in  the  question  as  to 
tlie  Taynish  estate,  the  affidavit,  so  far  as  it  related 
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18J0.  to  that  estate,  ought  to  have  been  made  by  the  ap- 
pellant  Roger,  and  more  particularly  as  from  the 
V.  age  of  the  latter,  and  his  having  been  conversant 
<^^«'"-  with  the  diflPerent  transactions  relating  to  the 
Taynish  estate,  which  chiefly  took  place  before 
the  fonner  was  born,  the  appellant  Roger  was  more 
competent  to  speak  upon  the  subject  of  the  affidavit- 
It  docs  not  appear  that  the  appellants  could  gain 
any  advantage  by  filing  a  supplemental  bill,  putting 
the  marriage  contract  and  inhibition  in  issue ;  since, 
if  Roger,  the  father,  had  not  a  full  power  of  dispo- 
sition over  the  Taynish  estate,  the  proper  remedy 
of  the  appellant  Roger  is  against  the  purchaser. 
If  the  appellant  Roger  were  held  to  be  entitled  to 
recover  against  his  father's  estate,  in  respect  of 
any  part  of  the  purchase-money,  such  recovery  would 
be  no  bar  to  his  remedy  against  the  purchaser,  and 
the  estate  of  the  father  might  ultimately  become 
twice  charged  on  the  same  account. 

If  the  marriage  contract  were  in  issue  in  the 
cause,  the  appellant  could  derive  no  benefit  from  it, 
on  account  of  the  internal  defects  in  the  contract 
itself,  and  in  consequence  of  his  interference  with 
the  rents  of  the  Raplock  estate,  during  his  father's 
lifetime,  and  now  demanding  a  certain  portion  of 
them  by  his  bill. 

The  respondent  is  released  from  all  claims  of  the 
appellant  Roger,  in  respect  of  the  purchase-money 
of  the  Taynish  estate,  by  a  release  and  disclamation 
made  by  him  in  the  Scotch  suit  in  1789,  which  suit 
had  reference  to  that  purchase-money. 

The  appellant  Roger,  has  not  by  any  proof  of  mis- 
take, or  surprise  in  the  settlement  of  accoufits  of 
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:17th  September  1801 ;  or    by  excepting  to  any       I820. 
:mtem,  or  showing  any  error  in  the  same,  or  for  any     j^i^gj^i. 
other  reason,  shown  sufficient  grounds  for  avoiding         «. 
^hst  settlement  of  accounts,  which  was  made  after 
full  opportunity  had  been  given  to  the  appellant 
^Koger,  to  investigate  those  accounts,  a  statement  of 
^he  respondent's  claims  having  been  in  the  appel- 
lant's, and  his  attorney's  possession,  and  under  con- 
sideration for  eighteen  months,  and  aflter  he  had, 
In  fact,  investigated  them,  as  appears  by  the  objections 
delivered  to  some  of  the  items  in  the  statement, 
ipvhich  was  made  with  the  advice  and  assistance  of  the 
appellant's  own  solicitor,  and  by  a  deed  prepared  by 
that  solicitor. 

When  an  account  was  offered  to  the  appellant  by 
the  Lord  Chancellor  at  the  hearing,  on  the  foot  of 
the  second  agreement  of  1801,  it  was  refused. 

At  all  events,  as  the  respondent  has  shewn  that  he 
gave  a  full  and  valuable  consideration  for  the  estate, 
the  sale  of  the  lands  of  Sheeplands,  Loughmoney,  and 
Carrowcarland,  ought  to  be  considered  a  valid  sale, 
and  ought  not  to  be  disturbed  ;  and  the  more  espe- 
cially, after  the  repeated  confirmations  thereof  by 
the  appellant  Roger,  during  an  interval  of  nearly 
twenty  years,  between  the  sale  and  the  filing  the  bill. 
The  appellant  Roger,  has  shown  no  ground  what- 
ever for  his  impeachment  of  the  lease  of  Dunse- 
verick  Mountain  farm,  and  the  same  ought  not  to  be 
disturbed  *. 

*  Upon  the  several  points  discussed  on  the  hearing  of  the  appea], 
see  the  following  authorities:  as  to  reading  evidence  of  matters 
not  put  in  issue  hy  the  pleadings,  Clark  v.  Turton,  1 1  Vcs.  240. — 
That  evidence  of  a  distinct  fact>  as  a  declaration  by  an  auctioneer^ 
cannot  be  read  without  an  allegation  in  the  record,  Smith  v.  Clark, 

s  3 


CAUILL. 


254  CASES  IN  THE  HOUSE  OF  LORDS 

1820.  The  Lord  Chancellor  and  Lord  Redesdale^  in 

w<«r,rT     the  course  and  at  the  conclusion  of  the  argument, 
«^-         made  the  following  observations. 

The  first  settlement  followed  by  the  recovery, 
the  uses  of  which  are  declared  by  the  deed,  is 
different  in  its  limitations  and  provisions  from  the 
second  settlement,  and  by  the  operation  of  the 
registry  act,  becomes  void  as  against  the  second, 
which,  although  subsequent  in  date  was  first  re- 
gistered. It  is  material  to  consider  whether  the 
first  settlement  was  not  a  fraud.  It  is  admitted, 
that  the  whole  income  of  the  lands  settled,  did  not 
exceed  1234/.  per  annum.  By  the  settlement,  the 
father  is  to  take  500/.  the  fortune  of  the  intended 
wife.  Then  debts,  to  the  amount  of  1 ,800  /.  are  to  be 
charged  on  the  (Dunseverick)  estate,  of  which  only 
250  /.  was  the  proper  debt  of  the  son ;  all  the  rest 
was  the  debt  of  the  father  only,  or  of  the  father  as 
principal  and  the  son  as  surety.  After  this  provision, 
an  annuity  of  200  /.  is  to  be  paid  to  the  son  for 
present  maintenance,  and  the  residue  is  limited  to 
the  father  for  life,  with  remainder  to  the  son  in  tail. 
It  is  clear  from  the  statement  of  the  rental  of  the 

1 1  Ves.  477. — As  to  the  right  to  amend,  or  file  a  supplemental 
bill,  or  bill  of  review,  Jones  v.  Jones ^  sAtk.  317;  Red.  Treat. 
on  Pleading,  49.  66.  263  ;  Botvt  v.  Skipwith,  a  Ch.  Rep.  14a; 
Eq.  Ca.  Abr.  79 ;  Goodwin  v.  Goodwin,  3  Atk.  370 ;  Ludlow  ▼. 
Macartney f  2  B.  P.  C.  104 ;  Norris  v.  Le  Neve,  3  Atk.  25,  34; 
Young  V.  Keigkley  16  Ves,  348. — As  to  the  account,  Drta  v. 
Tower ^  I  Sch.  and  Lef.  182. — As  to  acquiescence  by  ceifnt  qiu 
trust,  in  an  agreennient  with  his  trustee,  Campbell  v.  Wcdker^ 
5  Ves.  678,  (citing  Price  v.  Byrne,)  Webb  v.  Rorke,  2  Sch.  and 
Lef.  672 ;  MedlicoH  v.  CDonnell,  i  Ball  &  Beatty,  156*— As  to 
length  of  time  as  a  bar  to  inquiry^  Chambers  v.  Bradley,  Jac. 
and  W.  51. 
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estate  made  in  the  respondent's  case,  ftot  only  that  ^^gQ- 
there  could  be  no  residue,  but  that  there  could  not 
be.  enough  to  pay  half  the  annuity  provided  for  the  «>• 
son.  The  father  of  the  intended  wife  is  said  to  hare 
been  dissatisfied.  No  person  in  his  senses  could  be 
satisfied  with  such  a  settlement.  It  was  in  fact  no 
^ttlement  at  all  j  the  whole  nearly  of  the  rental  or 
value  would  have  been  swallowed  by  the  provision 
for  debts. 

A  second  settlement  is  then  made,  to  wliich  the 
father  is  not  a  party,  and  this,  it  is  contended,  is  a 
fraud  against  him.     In  fact,  the  whole  transaction 
appears  to  have  been   fraudulent  on  all  sides,  the 
father  deceiving  the  son,  and  the  son  deceiving  the 
father.     The  first  deed  is  a  delusion  upon  the  face  of 
it :  the  son  permitting  the  debts  of  the  father  to  be 
charged  on  his  interest  in  the  estate,  without  ade- 
quate consideration ;  the  annuity  of  200  /.  being  post- 
poned to  incumbrances,  which  would  almost  exhaust 
the  estate,  can  hardly  be  deemed  a  consideration. 
The  debts  of  the  son,  which  form  part  of  the  charge, 
might  have  been  paid  out  of  the  portion  of  his  in- 
tended wife.    That  portion  was  taien  by  Roger  the 
father.   It  was  paid  to  him  by  the  bond  of  the  wife's 
father,    by    collusion   between   the  parties  to   the 
second   settlement,  to  induce  him  to  believe  that 
the  first  settlement  was  in  existence  and  operation, 
a  device  which  was  so  far  successful,  that  for  many 
years  afterwards  he  did  not  discover  the  registry  of 
the  second  settlement. 

Lord  Redesdale,    in  moving   judgment,    after      ^^^J 
stating  the  facts  of  the  case,  proceeded  to  make 
observations  to  the  following  effect : 
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The  schedule  to  the  indenture  of  settlement  of 
the  1 5th  of  October,  contained  one  debt  owing  by 
V,  the  appellant  Roger  M.  H,  McNeill,  amounting  to 
250/. ;  the  rest  were  properly  the  debts  of  R(^er 
the  father.  According  to  the  terms  of  this  instro- 
ment,  the  debts  charged  on  the  lands  amounted  to 
1,800/.  principal  money.  The  annuity  of  200  i, 
payable  to  Roger  the  son,  for  maintenance  during 
the  life  of  the  father,  was  an  additional  and  sub- 
sequent charge.  It  must  have  been  the  understanding 
of  the  parties,  that  the  estate  was  of  sufficient  Talue 
to  satisfy  the  debts,  to  pay  the  annuity  for  main- 
tenance, and  leave  a  surplus.  It  is  a  very  informal, 
ill-worded  deed,  but  that  is  the  effect  of  it,  as  the 
agreement  of  the  parties. 

The  articles  of  the  25th  of  October  were  regis- 
tered  before  the  deed  of  the   15th  of  October, 
and  the  priority  of  registry,  both  in  law  and  equity, 
gives  a  priority  to  the  instrument   so   registered, 
though   subsequent  in  date  and  execution.      But 
the   deed  nevertheless  binds  the,  appellant  Roger, 
as  his  agreement.     So  far  as  the  two  instruments 
are   inconsistent,  he  is  bound    personally  by  the 
deed.     The  parties  are  responsible,  therefore,  by 
that  their  agreement  for  the  debts  mentioned  in 
the  schedule ;  they  must  be  paid  according  to  the 
trusts  created  for  the  purpose ;  and  as  the  appellant 
Roger  thus  made  his  estate  liable  for  the  payment 
of  those  debts,  so  he  became  entitled  to  the  benefit 
of  that  instrument  as  against  his  father,  who  thereby, 
as  it  must  be  intended,  undertook  that  the  estate 
was  sufficient  to  answer  the  charge.    Upon  any  other 
supposition  the   transaction  would   be   unfair   and 
fraudulent  j  for  Roger  the  father,  taking  the  por- 
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tion  of  the  son's  wife,  gives  an  estate  inadequate  to       ism, 
the  p«T»se  m.eBde.1  «.d  professed.  In  e.a,«,„ence  ^^^ 
of  such  inadequacy,  the  limitation  to  the  issue,  for         v. 
^hich  in  fact  the  consideration  was  given,  might     ^^^'"''^ 
Jiave  been  wholly  or  partially  defeated.    The  parties, 
therefore,  who  executed,  had,  under  this  instrument, 
mutual  demands,  which  were  personal  so  far  as 
it  was  inconsistent  with  the  posterior  settlement: 
the  son  to  make  good  to  the  father  the  payment  of 
the  debts ;  the  father  to  establish  for  the  son  the 
income  thereby  provided  for  maintenance,  and  the 
limitations  to  the  issue. 

Under  these  circumstances^  Gillespie,  the  trustee 
named  in  the  first  indenture,  took  possession  of  the 
estate,  and  paid  to  the  son  the  annuity  of  200/. 
provided  by  that  instrument,  but  did  not  keep  down 
the  interest  upon  the  scheduled  debts,  either  of  the 
debt  of  the  son,  or  of  those  owing  by  the  father  and 
son  jointly,  in  which  the  son  was  a  surety  for  the 
father.  In  settling  the  accounts,  the  father  was  to 
be  charged  with  sa  much  of  the  debt  as  he  did  not 
pay  out  of  the  rents  of  the  estate.  The  father  had 
also  paid  money  in  discharge  of  the  debts  of  the 
son  ;  and  the  debtor  and  creditor  account  between 
them  remained  unadjusted  at  the  period  of  the 
father's  death. 

Upon  the  death  of  the  father,  the  respondent 
Cahill  became  entitled  under  the  will,  and  in  right 
of  the  father,  as  his  executor,  to  demand  the  debt 
owing  to  his  estate  from  the  son.  A  claim  for  these 
debts  was  made  in  the  year  following  the  father's 
death.  In  the  account  stated  by  the  respondent 
C^ahill,  he  charges  the  son  with  the  debt  to  Gil« 
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^g^'    ,  lespie,  and  the  interest  upon  it,  amounting  to  990  L ; 
M <K£iLL     ^^^  whole  of  which,  except  45  /.  had  accrued  during 
^-         the  life  of  the  father.     Another  chanre,   to  the 
amount  of  276 L  IQS.  s^d*  is  made  in  respect  of 
disbursements  appearing    by    Gillespie's   account. 
There  is  also  charged  a  debt  owing  to  Sir  Patrick 
Hamilton,  which  was  the  debt  of  the  father  alone» 
with  interest  upon  that  debt  to  September  1788* 
The  account  contained  other  charges  of  sums  with 
interest,  which  were  the  debts  of  the  son  discharged 
by  the  father.     The  last  item  in  the  account  was 
the  amount  of  a  legacy,  with  interest,  which  was 
charged  on  the  Newgrore  or  Ballylesson  estate,  of 
which  the  son  became  tenant  for  life  on  the  death 
of  the  father,  and  as  such  boimd  to  kdep  down  the 
interest  of  the  legacy.     The  whole  charge  in  this 
account  amounted  to  4,529/.  i8^.  ^d.  which  the 
respondent  Cahill,  as  the  executor  of  the  father, 
demanded  against  the  son.     It  is  clear  that  much 
of  this  was  no  debt  of  the  son.    The  interest  upon 
the  debts,  for  example,  which  accrued  in  the  life* 
time  of  the  father,  ought  to  have  been  satisfied  out 
of  the  rents ;   but  after  paying  the  annuity  pro- 
vided for  maintenance  of  the  son,   they  did  not 
produce  sufficient  to  pay  the  interest  accruing  upon 
Gillespie^s  debt. 

The  demand,  therefore,  made  upon  Roger  the 
son  by  the  respondent  Cahill,  as  executor  of  the 
father,  was  excessive*  It  rested  upon  insupportable 
charges,  and  he  took  no  notice  of  the  claims  of  the 
son  upon  the  father,  in  respect  of  monies  received 
by  him  from  the  purchased  of  the  Taynish  estate. 
Admitting  that  the  father  was  entitled  to  sell  that 
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cstatep  he  was  answerable  for  the  Talue.     The  mi       i8«o. 
liad  affirmed  the' sale  by  executing  the  deeds:  but 
4hifi  was  a  matter  not  in  the  contemplation,  or  not 
44j^en  into  the  consideration  of  the  parties  at  the 
settlement  of  the  accounts. 

Upon  such  a  state  of  transaction  between  the 
jMulies,  the   respondent  Cahill  contracts  with  the 
appellant    Roger    the    son    for    the   purchase    of 
Sheeplands.     It  is  admitted  that  the  consideration 
^^88  not  actually  paid  \  but  upon  the  conveyance, 
3  receipt  was  signed  by  the  appellant  Roger,  for 
the  consideration,  as  part  of  the  debt  alleged,  and 
in  the  transaction  supposed  to  be  due,  from  the  son 
to  the  father.     Whether  it  was  really  a  conside- 
ration must  depend  upon  the  state  of  the  account. 
The  bill  impeaches  the  transaction  of  the  sale  itself, 
but  not  on  sufficient  ground,  supposing  the  pur- 
chase^money  to  have  been,  as  alleged,  a  debt  from 
the  son  to  the  father.     Assuming  the  account  to  be 
correct,  or  the  consideration  actually  paid,  the  trans- 
action of  sale  was  proper  and  fair« 

The  daim  made  by  the  son  against  the  father  as 
to  the  Taynish  estate,  is  very  imperfectly  stated  in 
the  pleadings.  The  son,  it  seems,  had  at  least  a  right 
to  demand  the  value  of  the  estate  against  the  father. 

It  appears,  that  in  1791  the  son  became  embar- 
nasedy  and  was  discharged  under  the  Irish  act 
31  Geo.  III.  as  an  insolvent  debtor.  Various  cre- 
ditors had  by  process  of  law  obtained  possession 
of  different  parts  of  his  estate ;  and  several  persons 
having  been  from  time  to  time  appointed  assignees, 
the  respondent  Cahill  finally  became  assignee  of  his 
estate  and  effects.  After  this  ^^iatment,  a  trans- 
action of  agreement  took  place  between  the  respon* 
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1820. ^  dent  CahiU,  and  the  appellant  Roger,  in  which  upon 

the  old  statement  of  account  as  to  the  debt  supposed 
V.  to  be  owing  from  the  son  to  the  father,  to  the  amount 
of  3,000  /.,  and  an  arrangement  by  which  1 ,300  /.  was 
to  be  accepted  in  full  of  the  demand,  it  was  agreed  that 
the  respondent  CahiU  should  have  the  Ballylesson 
estate,  to  pay  out  of  the  rents  and  profits  an  annuity 
of  227/.  105.  to  the  insolvent,  120/.  to  his  wife, 
and  then  to  apply  the  residue  in  discharge  of  the 
I9300  /•  owing  to  the  assignee  himself. 

This  is  a  transaction  which  a  court  of  equity  can- 
not countenance  or  suffer  on  the  part  of  the  assignee 
of  an  insolvent  debtor.  It  is  a  contrivance  to  provide 
for  the  family  of  the  insolvent,  and  the  assignee  as 
one  of  his  creditors,  at  the  expense  of  the  other  cre- 
ditors. On  ground!  of  public  policy,  it  is  necessary 
to  declare  that  such  an  instrument  is  void.  It  is  a 
deed  contriving  a  fraud  against  creditors,  to  which 
a  trustee  for  them  is  a  party. 

The  bill  in  this  case  was  filed  by  the  appellant 
Roger,  to  investigate  the  transactions  between  him 
and  the  respondent,  to  which  fraud  is  attributed; 
but  I  do  not  enter  into  the  question  in  that  point 
of  view.  The  bill  prayed  that  various  accounts  might 
be  taken  j  that  the  agreement  and  conveyance  men- 
tioned in  the  pleadings  might  be  set  aside;  and  a  re- 
conveyance. It  is  a  very  confused  and  inaccurate  bill. 

At  the  original  hearing,  which  took  plaoe  in 
1 S 1 6,  it  was  objected  that  Leslie,  who  had  in  the 
meantime  been  appointed  assignee,  was  not  a  party, 
and  leave  was  given  to  amend  the  bill. 

When  the  caute  came  before  the  Court  upon 
further  hearing,  the  deeds  of  1 743,  being  the  settle- 
ment of  the  Taynish  estate^  and  the  proceedings  in 
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Scotland,  were  offered  in  evidence.    It  was  objected       isgg 

^hat  there  was  no  allegation  in  the  bill  to  warrant 

If  NEIL.1. 

^he  production  of  such  evidence,  and  the  objection  v. 
-i^as  held  valid  by  the  Court.  A  petition  was  then  ^^»*^^' 
presented,  praying  leave  to  amend  the  bill,  or  to  file 
WL  supplemental  bill,  for  the  purpose  of  supplying 
-fthe  defect.  The  prayer  of  that  petition  was  pro- 
:perly  refused,  and  afterwards  the  biU  was  dismissed 
^iTvith  costs. 

The  subsequent  proceedings  in  the  cause  it  is  not 
xnaterial  to  state  or  discuss. 

The  appeal  raises  the  question,  what  ought  to  have 
lieen  done  in  the  cause  under  these  circumstances. 
^hen  the  hearing  took  place  in  the  Court  below, 
the  respondent  Cahill  offered  to  account  on  the  foot 
of  the  deed  of  1 801  ;  that  was  an  offer  in  affirmance 
of  the  deed.  The  Court  held,  that  because  the 
plaintiff,  (the  appellant  Roger,)  had  refused  that 
oSer^  the  Court  would  not  direct  the  account ;  but 
whether  he  accepted  or  refused,  if  the  Court  were 
of  opinion  that  the  deed  of  1 80 1  was  binding  upon 
the  appellant  Roger,  it .  was  the  duty  of  the  Court, 
\rithout  regard  to  the  sentiments  of  the  parties,  to 
direct  the  account.  On  the  footing  of  that  deed, 
the  respondent  Cahill  was  clearly  responsible  in 
account ;  it  is  therefore  difficult  to  understand  why 
the  bill  was  dismissed. 

This  is  an  error  which  makes  it  necessary  for  the 
Court  of  Appeal  to  interfere* 

-  The  effect  of  the  transaction  in  1777>  ^^  *^ 
constitute  the  father  and  son  mutually  and  personally 
creditors  and  debtors  to  a  certain  extent.  The 
'ather  was  bound  to  make  good  to  the  son  the  an- 
nuity provided  by  the  deed,  and  the  interest  of  the 
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i8fo.  debts  charged  on  the  estates ;  otherwise  the  deed 
was  a  fraud  on  him  and  the  persons  to  take,  subject 
v^^  to  the  charges*  The  issue  of  the  marriage  might 
have  had  nothing.  According  to  the  true  intent  of 
the  deed  of  the  15th  October  1777,  the  parties 
executing  became  mutually  and  personally  debtors, 
so  £»*  as  the  deed  could  not  have  the  effect  contemr 
plated  or  professed,  by  means  of  the  estates  conveyed* 

At  the  date  of  the  father's  death,  it  is  clear  that 
the  account  was  pending  and  unsettled*  When  that 
account  came  to  be  settled  between  the  son  and  the. 
representative  of  the  father,  the  actual  state  of  debts 
and  credits  on  each  side  ought  to  have  been  investi- 
gated ;  whereas,  all  the  debts  were  chargecl  upon 
the  son,  and  the  son  was  not  made  creditor  upon 
the  estate  of  the  father,  for  interest  accrued  in  die 
lifetime  of  the  father,  and  upon  his  own  debts,  which 
were  charged  upon  the  estate. 

Omitting  all  consideration  of  the  question  as  to 
the  Taynish  estate,  it  is  impossible  to  hold,  that  the 
account  so  taken  was  fairly  taken  between  them.  In 
the  account  there  are  sums  charged  as  paid  by  the 
father  for  the  son.  Great  part  of  this  demand  was 
constituted  by  agreement  between  the  father  and  the 
son,  and  looking  at  the  will  of  the  father,  it  is  difficult 
to  hold,  that  he  intended  these  sums  should  be 
charged  against  the  son  as  debts :  the  terms  of  the 
will  raise  considerable  doubt  as  to  that  point  If 
there  was  any  demand  arising  out  of  the  sale  of  the 
Taynish  estate,  that  was  not  taken  into  account  in 
the  settlement.  The  whole  amount  of  the  bond  to 
Gillespie  is  charged  in  the  account  against  the  son, 
although  392  Z.  ^^  yid.  of  the  amount  was  not 
paid  by  the  father,  but  by  the  son  after  his  death. 
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SOf  as  to  the  interest  accrued  in  the  life  of  the  father, 
it  was  improperly,  and  not  according  to  the  contract 
iDetweeu  the  parties,  charged  in  account  against  v. 
^he  son.  The  case  is  the  same  as  to  the  debt  to 
Sir  Patrick  Hamilton.  It  appears,  therefore,  that 
^n  erroneous  account  is  the  foundation  of  all  the 
subsequent  transactions  between  the  parties. 

Justice  requires  that  the  account  should  be  investi- 
^atedf  to  ascertain  how  far  the  son  was  indebted 
*fco  the  father ;  and,  considering  the  question  as  to  the 
;produce  of  the  Taynish  estate,  whether  the  estate 
of  the  Either  was  not  indebted  to  the  son. 

The  account,  which  is  the  foundation,  being  er- 
xx>neou8y  the  subsequent  transactions,  so  far  as  they 
depend  on  the  account,  must  be  subject  to  investi- 
gation. It  will  require  much  consideration  in  framing ' 
the  order.  The  House  must  declare  what  was  the 
true  right  between  the  parties  when  the  account  was 
8^;tled  and  acted  upon.  The  transaction  of  1801, 
cannot  stand.  The  case  must  be  reviewed  by  the. 
ccHirt  below.  There  must  be  an  investigation  a» 
between  debtor  and  creditor.  The  question,  as  to 
the  lease  being,  I  suppose,  of  no  value,  was  abandoned 
«t  the  bar*  As  to  the  Taynish  estate,  if  the  appellant 
DEloger,  has  a  right  against  the  estate  of  the  father  to 
'C^  for  an  account  of  the  value,  I  doubt  whether 
it  can  be  admitted  in  this  suit.  If  not  put  in  issue 
Iby  the  bill,  it  cannot  be  the  subject  of  decision  here* 
As  to  that  part,  of  the  case,  the  bill  may  be  dis- 
missed, without  prejudice  to  any  other  suit  which  the 
ppellant  may  be  advised  to  institute. 
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1820.  34«Julii  1890. 

"*  '  Ordered  and  adjudged,  that  the  decree  complained 
MCNEILL  of  be  reversed :  And  it  is  declared,  that  the  deea  bear- 
ing date,  the  14th  October  1777,  making  the  tenant  to 
the  pracipe,  and  declaring  the  uses  of  the  recovery  suf- 
fered in  Trinity  term  1778,  and  the  deed  dated  the 
15th  August  1777,  purporting  to  be  a  settlement  pre- 
viously to  the  marriage  of  the  appellant  Roger  Montgo- 
mery Hamilton  McNeill  and  Catherine  Chambers,  the 
father  and  mother  of  the  appellant  Daniel  McNeill,  ought 
to  be  deemed  personally  bmding,  both  upon  the  appel- 
lant Roger  Montgomery  Hamilton  McNeill,  and  Roger 
Hamilton  McNeill,  deceased,  father  of  the  said  appellant, 
notwithstanding  the  said  deed  of  the  15th  October  1777, 
was  not  executed  by  the  said  Catherine  Chambers  and 
Daniel  Chambers  her  father,  and  was  not  registered 
until  after  the  deed  of  settlement  of  the  25th  October 
1777,  in  the  pleadings  mentioned,  was  registered ;  but  so 
far  only  as  the  said  deed  of  the  15th  October  1777,  may 
be  deemed  just  and  reasonable,  as  between  the  said 
Roger  Hamilton  M'Neill,  deceased,  and  the  appellant 
Roger  Montgomery  Hamilton  McNeill,  his  son,  attending 
to  all  circumstances :  And  it  is  further  declared,  that 
according  to  the  true  intent  and  meaning  of  the  said 
deed  of  the  15th  October  1777,  the  said  Roger  Hamil- 
ton McNeill,  deceased,  was  entitled  to  have  the  debts 
mentioned  in  the  schedule  thereto,  to  which  he  was  Uable, 
charged  on  the  estates  comprised  in  the  said  deed,  so 
far  as  the  appellant  Roger  Montgomery  Hamilton 
McNeill,  his  son,  had  any  interest  in  such  estates,  after 
the  execution  of  the  said  deed  of  the  25th  October  1777  » 
and  the  appellant  Roger  Montgomery  Hamilton  M'Neill 
was  entitlea  to  have  the  debts  due  from  him,  as  stated  in 
the  said  schedule,  also  charged  on  the  said  estates ;  and 
he  was  also  entitled  to  the  several  annuities  provided  for 
him,  and  particularly  to  the  annuity  of  200  /.  a  year,  pro- 
vided for  nis  immediate  maiuteuancc  :  and  inasmucn  as 
it  appears  that  the  rents  and  profits  of  the  lands  com- 
prised in  the  said  deed  of  the  15th  October  1777,  were 
inadequate  to  the  payment  of  the  said  annuity  of  200/. 
provided  for  his  immediate  maintenance,  and  the  interest 
of  the  debts  stated  in  the  schedule  to  the  said  deed,  and 
therelij  Intended  to  be  charged  on  the  said  estates,  the 
said  deed  ought  to  lae  taken  to  have  been  so  far  entered 
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into  by  the  said  appellant,  Roger  Montgomery  Hamil-*        I820. 
"ton  M'Neill,  under  a  mistake  or  misrepresentation  of  * 
the   annual  value  of  such  estates ;  and  therefore,  and      ^''''^ill 
inasmuch  as  the  said  Roger  Hamilton  M'NeiU,  deceased^ 
^received  the  portion   of  the  said  Catherine  Chambers, 
^iccording  to  the  terms  of  the  said  deed  of  the  15th  Octo- 
'S>er  1777»  the  said  Roger  Hamilton  M'Neill,  deceased, 
ought  to  be  deemed  to  have  been  a  debtor  to  the  said 
appellant  Roger  Montgomery  Hamiltpn  M'Neill,  his  son, 
'for  the  amount  of  sucn  portion,  so  far  as  to  give  said 
appellant  the  full  benefit  of  such  deed  on  his  part,  both 
^^pvith  respect  to  the  said  annuities  and  the  payment  of 
liis  own  debts  mentioned  in  the  schedule  to  such  deed ; 
said  the  said  appellant  ought  to  be  deemed  a  debtor 
'^o   the  estate  of  his  father,  the  said  Roger  Hamilton 
IM'Neill,  deceased,  in  respect  of  so  much  of  the  prin- 
cipal of  the  debts   of  his  said  father,  mentioned  in 
the   schedule  of  the   said  deed,  as  were  paid  by  his 
father,  but  not  for  the  interest  thereof,  nor  for  the  interest 
of  his  own  debts  mentioned  in  the  schedule  to  the  said 
deed,  during  the  life  of  his  said  father,  if  any  interest  was 
paid  by  his  father,  but  on  the  contrary,  the  said  appellant 
oueht  to  be  deemed  a  creditor  on  the  estate  of  his  said 
father,  for  so  much  of  all  such  interest  as  was  paid  by  the 
said  aopellant;    and  the  said  appellant  ought  to  be 
deemea  to  be  a  creditor  on  the  estate  of  his  said  father, 
for  so  much  of  the  interest  of  his  own  debts  mentioned 
in  the  said  schedule,  which  accrued  during  the  life  of  his 
said  father,  as  was  not  paid  by  his  father ;  and  that  there- 
fore the  demand  made   upon  him  by  the  respondent 
Michael  Cahill,  as  representative  of  the  said  Roger  Hamil- 
ton M'Neill,  deceased,  the  father  of  the  said  appellant, 
ought  to  have  been  made  accordingly,  subject  neverthe- 
less to  the  question,  whether  on  any  other  account  the 
aaid  appellant  Roger  Montgomery  Hamilton  M'Neill  had 
any  demand  against  the  estate  of  the  said  Roger  Hamil- 
ton M'Neill,  deceased,  his  said  father :  And  it  is  fur- 
ther declared,  that  the  demand  made  by  the  respondent 
against   the   appellant  Roger   Montgomery    Hamilton 
M'Neill,  by  whicn  he  claimed  the  sum  of  4,529  /.  1 8  5.  9  J. 
as  due  from   the  said  appellant  to  the  estate  of  the 
said  Roger  Hamilton  McNeill  deceased,  for  principal  and 
interest,  calculated  to  the  10th  September  1788,  was 
therefore  founded  on  mistake,  and  that  it  appears  to  have 
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18«0.       been  erroneous  ia  other  particulars,  independent  of  any 

' ^        '  question    whether    the    appellant  Roger   Montgomery 

m'neill  Hamilton  M'Neill  was  entitled  to  make  any  aemand 
against  the  estate  of  his  said  father,  in  respect  of  the 
money  for  which  the  estate  in  Scotland,  called  the  Taynisk 
estate,  was  sold :  And  it  is  further  declared,  that  such 
question  was  sufficiently  put  in  issue  by  the  said  ap- 
pellant's bill,  and  by  the  answer  of  the  respondent 
Michael  Cahill  to  such  bill,  to  warrant  an  inquiry,  whether 
any  part  of  the  principal  or  interest  of  any  of  the  debts^ 
mentioned  in  the  schedule  to  the  said  deed  of  the  15th  Oc- 
tober 1777,  which  were  paid  in  the  lifetime  of  the  said 
Roger  Hamilton  McNeill,  pr  after  his  death,  was  so  pwd 
out  of  the  money  arising  by  sale  of  the  said  Taynish 
estate ;  and  whether  what  was  so  paid  ought  to  have  been 
demanded  by  the  said  respondent,  as  executor  of  the  said 
Roger  Hamilton  McNeill,  deceased,  against  his  son  the 
appellant ;  and  also,  whether  the  said  appellant  had,  in 
respect  of  such  money  arising  by  sale  of  the  said  Taynisk 
estate,  such  demands  against  his  said  father's  estate,  as 
were  equal  to,  or  might  in  any  manner  reduce  the  chiim 
which  the  said  respondent,  as  executor  of  the  said  Roger 
Hamilton  M'Neill,  deceased,  might  otherwise  have  mi 
against  the  said  appellant ;  to  the  end  that  it  might  be 
ascertained,  whether  upon  a  just  and  fair  settlement  of 
accounts  between  the  said  appellant  and  the  estate  of  his 
said  father,  the  said  Michael  Cahill  as  executor  as  afore- 
said, had  on  the  loth  September  1788,  a  just  demand 
againstthesaidappellanttotheamount of  4,529/.  i8«.  gd. 
or  any  other,  and  what  sums  of  money :  And  it  is  fiirtiber 
declared,  that  it  does  not  appear  that  there  are  suffici^it 
grounds  for  impeaching  the  sale  made  by  the  said  app^ 
lant  to  the  respondent,  of  the  lands  of  Loughmoney, 
Carrowcarland  and  Sheeplands,  conveyed  to  the  said  re- 
spondent by  the  deed  of  the  20th  May  1 789,  in  the  plead- 
ings mentioned ;  but  it  being  admitted,  that  the  purchase 
money  for  the  said  estate  was  not  paid,  except  by  setting 
against  the  same  the  demands  made  by  the  respondent,  as 
executor  of  the  said  Roger  Hamilton  M'Neill,  against  the 
said  appellant,  but  for  which  no  discharge  was  then  girai 
by  the  said  respondent  to  the  said  appellant;  the  said 
appellant  ought  to  be  deemed  to  have  a  lien  on  the  said 
estate  for  the  purchase  money ;  and  the  said  respondent 
ought  to  be  deemed  a  debtor  to  the  said  appellant,  for 
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so  much  of  the  purchase  money,  if  any,  as  would  not  at  ^^ 1820. 

the  time  of  the  purchase  have  been  satisfied  by  the  just  ~ 

demands  of  the  said  respondent,  as  executor  as  afore- 
said, against  the  said  appellant,  and  all  other  demands 
of  the  said  respondent,  at  that  time  against  the  said  ap- 
pellant: And  it  is  further  declared,  that  the  deed   of 
the   17th  September   1801,  having  been  entered  into 
by  the  appellant  Roger  Montgomery  Hamilton  McNeill, 
under  the  influence  of  the  prior  transactions  between  him 
and  ^e  respondent,  and  the  said  respondent  being  then 
assignee  of  the  estates  and  effects  of  the  said  appellant, 
under  the  authority  of  an  act  for  the  relief  of  insolvent 
debtors,  and  such  deed  containing  a  contract  on  the 
part  of  the  said  respondent,  for  the  benefit  of  the  said 
appellant,  which  was  a  fraud  on  the  other  creditors  of  the 
said  appellant,  who  might  have  sought  relief  c^inst  him 
under  tne  said  act :  It  is  declared,  that  the  said  deed  of 
the  17th  September  1801,  ought  to  be  set  aside  as  frau- 
dalenty  with  respect  to  the  said  appellant,  and  void  on 
principles  of  public  policy :   And  it  is  further  ordered, 
that  it  be  referred  to  one  of  the  Masters  of  the  said  Court 
of  Chancery  in  Ireland,  to  take  an  account  between  the 
«aid  appellant  and  the  said  respondent,  as  executors  of 
the  said  Roger  Hamilton  McNeill,  deceased,  die  said  ap- 
pellant's father,  according  to  the  declarations  hereinbefore 
contained,  and  to  state  tne  same  as  it  ought  to  have  been 
Btated,  according  to  the  declarations  aK)resaid,  on  the 
loth  September  1^88,  the  time  to  which  the  interest  was 
€:alculated|  according  to  the  account  set  forth  by  the  said 
irespondent,  in  his  answer  to  the  said  appellant's  bill ; 
ona  that  the  said  Master  do  ascertain  what  sum,  if  any, 
ymB  actually  due  from  the  said  appellant  to  the  estate  of 
his  father,  on  the  said  10th  September  1788;  in  taking 
'which  account,  the  Master  is  to  have  regard  to  the  seversd 
declarations  hereinbefore  contained,  and  also  to  enauire 
whether  any,  and  which  of  the  debts  of  the  appellant, 
pmid  by  his  father,  were  paid  by  his  father  with  intent  to 
create,  by  such  payment,  a  demand  a^inst  his  said  son, 
or  with  any  other,  and  what  intent ;  and  the  said  Master  is 
also  to  have  regard  to  the  claims  o^  the  appellant  against 
his  said  father,  in  respect  of  the  money  raised  by  sale 
of  the  Taynish  estate :  And  for  that  purpose  it  is  further 
ordered,  that  the  said  Master  do  enquire  what  were  the 
fights  and  interests  of  the  said  Roger  Hamilton  McNeill, 
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1820       deceased,  the  said  appellant's  father,  in  the  said  Taynish 
"^  estate ;  and  whether  the  said  appellant  had,  according  to 

the  law  of  Scotland,  any  demand  against  the  estate  of 
his  said  father,  in  respect  of  the  money  raised  by  sale  of 
the  said  estate,  and  what  was  the  nature  of  such  demand: 
And  it  is  fxirther  ordered,  that  the  said  Master  do  state  the 
amount  of  the  just  demands  of  the  said  respondent,  as 
executor  of  the  said  Roger  Hamilton  M'Neill,  deceased, 
ag^nst  the  said  appellant,  for  principal  and  interest  on  the 
said  1  oth  Septemoer  1 788,  ana  also  on  the  20th  May  1 789, 
the  date  of  the  conveyance  of  the  said  lands  of  Lou^- 
mbney,  Carrowcarland  and  Sheepland,  without  includmg 
any  demand  of  the  said  appellant,  in  respect  of  the  money 
arising  by  the  sale  of  the  saidTaynish  estate :  And  that  the 
said  Master  do  also  state  distinctly  the  nature  and  extent 
of  the  demands  of  the  said  appellant,  if  any,  against  the 
estate  of  his  said  father,  in  respect  of  the  money  raised 
by  sale  of  the  said  Taynish  estate,  and  all  dealings  and 
transactions  respecting  the  same ;  and  that  the  said  Mas- 
ter do  also  state  the  just  amount  of  the  demands  of  the 
said  respondent,  as  executor  of  the  said  Roger  Hamilton 
McNeill,  deceased,  aeainst  the  said  appellant,  on  the  said 
loth  September  1788,  and  also  on  tne  said  20th  May 
1789,  taking  into  such  account  all  demands  of  the  ap- 
pellant against  the  estate  of  his  father,  in  respect  of  the 
money  raised  by  sale  of  the  said  Taynish  estate,  so  hi 
as  the  same  may  extend  to  balance  the  amount  of  the 
just  demands  of  the  said  Michael  Cahill,  as  executor  as 
aforesaid,  against  the  said  appellant :  And  it  is  fiirther 
ordered,  that  the  said  Master  do  take  an  account  of  all 
dealings  and  transactions  between  the  respondent,  in  his 
own  right,  and  the  said  appellant,  and  of  all  demands  of 
the  said  Michael  Cahill  against  the  said  appellant  in 
respect  thereof,  considering  the  said  deed  of  the 
17th  September  1801,  as  null  and  void,  and  not  bind- 
ing on  either  of  the  parties  thereto  ;  and  state  the  amount 
of  the  balance,  if  any,  due  from  the  said  appellant  to  the 
said  respondent,  independent  of  his  demands  as  executor; 
in  taking  which  account,  the  said  Master  is  to  give  the 
said  appellant  credit  for  so  much,  if  any,  of  the  sum  of 
3,500 1,  the  purchase  money  for  the  Loughmoney,  Car- 
rowcarland and  Sheepland  estate,  as  was  not  exhausted  by 
any  debt  due  from  the  said  appellant  to  the  estate  of  his 
said  father  on  the  20th  May  1 789,  the  date  of  the  con- 
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veyance    of   such  estate :   And  it  is    further  ordered,        1890. 

that  the  said  Master  do  state  such  account  between  the  '^ "* ' 

appellant  and  the  said  Michael  Cahill,  in  his  own  right,  m'neill 
according  to  the  direction  aforesaid,  taking  into  con- 
sideration the  demands  of  the  said  appellant  in  respect 
of  the  Taynish  estate ;  and  also  without  taking  into  con- 
sideration such  demands :  And,  in  case  the  said  Master 
shall  find,  on  taking  such  account  in  either  way,  that  the 
whole  or  any  part  of  the  sum  of  3,500  /.  the  amount  of  the 
purchase  money  aforesaid,  was  not  on  the  20th  May 
^7^9  du6  from  the  said  c^pellant  to  the  estates  of  his 
said  father,  it  is  ordered,  tnat  the  Master  do  compute 
interest  on  the  whole,  or  on  the  balance,  as  the  case  may 
be,  at  the  rate  of  interest  demanded  against  the  said 
appellant  on  the  accounts  before  directed :  And  it  is  fur- 
ther ordered,  that  the  said  master  in  stating  the  accounts 
between  the  said  respondent  in  his  own  right,  and  the 
appellant,  do  give  the  appellant  credit  for  such  principal 
money  and  interest :  Ana  it  is  further  ordered,  that  all 
further  directions  be  reserved  until  after  the  said  Master 
shall  liave  made  his  report :  And  it  is  further  declared,  that 
the  said  appellant  hath  not  by  his  said  bill,  sufficiently 
put  in  issue  his  rights  against  the  estate  of  his  said  father, 
if  any  he  has,  wim  respect  to  the  money  arising  by  sale 
of  the  said  Taynish  estate,  beyond  the  nght  to  have  such 
demands  as  may  arise  thereirom  set  against  demands 
made  against  him  as  debtor  to  his  father^s  estate,  as  here- 
inbefore directed :  And  it  is  therefore  ordered,  that  the 
said  appellant's  bill  do  stand  dismissed,  so  far  as  it  claims 
any  surplus  of  the  money  raised  by  sale  of  the  Taynish 
estate,  beyond  the  demands  of  the  said  Michael  Cahill, 
as  executor  of  the  said  appellant's  father  against  the  said 
appellant,  but  without  prejudice  to  any  suit  which  the 
said  appellant  may  be  advised  to  institute  concerning 
the  same. 
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SCOTLAND. 

ON   APPEAL    FROM   THE  COURT    OF   SESSION, 

(First  Division.) 

John  Geddes    -        •        -        -    Appellant^ 

Archibald  Wallace,  for  Him-l    ©^^^^^^^^^ 
self  and  rarlners      -         •        -J 

The  manager  of  a  partnership  concern,  having  a  salary, 
ivith  a  share  of  the  profits,  according  to  a  proportion 
of  capital  and  stock  not  advanced  by  him,  but  assigned 
by  way  of  nominal  interest,  (for  the  purpose  of  creating 
an  adaition  to  his  salary,  depending  upon  the  contin- 

fency  of  the  success  which  might  be  consequent  upoa 
is  skill  and  industry,)  is  not  a  partner  subject  to  losa 
in  account  with  the  other  partners. 

In  such  a  case  the  manager  is  not  liable  for  loss,  although 
it  is  expressed  in  the  articles  of  partnership  that  the 
partners  (not  excepting  the  manager,)  are  to  be  "  sub- 
"  ject  to  profit  and  loss,"  and  although  the  manager 
signed  £he  partnership  books,  joined  in  securities 
given  by  the  partnership,  and  in  most  other  partner- 
ship acts,  including  the  advertisement  for  a  dissolution ; 
because  it  appeared,  from  the  general  structure,  and  all 
the  provisions  of  the  contract  taken  and  construed 
together,  as  well  as  from  the  transactions  between  the 
parties  and  the  conduct  of  the  other  partners,  that  the 
provision  as  to  profit  and  loss  was  not  intended  to 
apply  to  the  manager. 

If  it  were  so  intended  originally,  it  could  not  be  enforced 
at  the  date  the  suit  commenced,  because  the  other 

5)artnerB,  upon  the  dissolution  of  the  partnership,  and 
or  many  years  afterwards,  made  no  mention  of  the 
subject,  and  particularly  as  in  a  former  suit  between 
them  and  their  manager  respecting  the  amount  of  his 
salary,  they  omitted  to  make  any  claim  against  him 
as  partner  for  a  share  of  loss ;  and  more  especially  as 
the  Court  below,  and  the  House  of  Lords  on  appeal  in 
that  suit,  estimated  the  salary  on  the  supposition  that 
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the  manager  was  entitled  to  a  share  of  profit  as  an       iseo. 

addition  to  his  salary,  without  being  subject  to  loss,  "^ v— 

no  mention  or  claim  having  been  made  on  that  subject,      oeddes 
either  in  the  original  suit  in  the  Court  below,  or  upon         ^- 
appeal. 

A  partner  may  be  liable  for  loss  as  to  the  creditors  of 
the  partnership,  and  not  so  as  to  his  copartners. 

rhe  most  positive  expressions  as  to  liability  to  loss,  in 
articles  of  copartnership,  may  be  controlled  and  super- 
seded by  transactions  between  the  parties,  the  conauct 
of  the  copartners,  and  the  special  circumstances  of 
the  case,  mcluding  non-claim,  and  inconsistent  repre- 
sentations during  a  protracted  htigation,  which  fur- 
nished occasion  to  make  the  claim  if  the  right  existed. 

rhe  transactions  between  partners  may  amount  to  a  waiver 
of  a  written  agreement,  or  evidence  of  a  new  agreement^ 
different  from  written  articles,  provided  those  trans- 
actions show  a  probability,  amounting  almost  to  demon- 
stration, that  the  articles  were  otherwise  intended. 

[N  September  1 785,  the  firm  of  "  The  Gla^ow 
Sottlework  Company/'  having  lately  purchased  the 
ioncem  in  which  the  appellant  was  manager,  retained 
he  appellant  in  his  situation,  and  agreed  to  allow 
dm  a  fixed  salary  of  ioo/«  per  annum,  with  a  thir- 
eenth  share  of  the  free  profits  of  the  trade,  not 
equiring  him  to  advance  any  capital. 

Soon  after  the  establishment  of  the  bottlework  com- 
lany,  a  proposal  was  made  to  them  by  **  Hamilton, 
Srown,  Wallace,  and  Company,'*  manufacturers  of 
lint  glass  at  Verreville,  Glasgow,  to  unite  into  one 
ompeny;  and  in  June  1786  a  partnership  was 
mned,  which  assumed  the  denomination  of  *^  The 
Haflgow  Glasswork  Company.**  The  nature  of  the 
(Hinection  between  the  appellant  and  this  company 
yrms  the  subject  of  the  present  appeal. 

The  superintendence  of  the  manufacturing  de- 
lartment,  both  of  the  bottlework  and  of  the  flint 
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^  glasswork,  and  tlie  general  management  of  the  con- 
cern, were  intrusted  to  the  appellant.  The  mercan- 
tile and  pecuniary  transactions  of  the  new  company 
were  directed  chiefly  by  a  committee,  consisting  of 
four  of  the  partners. 

The  new  company  did  not  immediately  upon  their 
formation  execute  a  written  contract  of  co-partner- 
ship. In  the  mean  time  the  committee  held  meet- 
ings for  the  purpose  of  conducting  the  business,  and 
inserted  their  resolutions  and  orders  in  a  sederunt 
book.  The  appellant  attended  them  to  receive 
instructions  as  manager,  and  subscribed  some  of  the 
minutes  in  the  book. 

The  contract  of  co-partnery  *,  which  was  subscribed 
by  the  appellant,  declares  that  the  stock  of  the 
Glasgow  glasswork  company  was  to  be  12,000/.} 
of  which  8,000/.  was  to  be  advanced,  and  4,000/. 
was  to  be  borrowed.  Eight  shares  were  to  belong 
to  the  partners  of  the  bottlework  company ;  eight 
shares  were  to  belong  to  Hamilton,  Brown,  Wallace, 
and  company ;  and  the  appellant  was  to  have  one 
seventeenth  share,  without  advancing  any  capital. 

The  article,  by  which  this  arrangement  is  made,  is 
expressed  thus :  **  Third,  In  the  said  capital  stock 
"  of  12,000/.  sterling,  the  partners  shall  be  inte- 
"  rested  ifi  the  profit  or  loss  in  the  following 
**  proportions ;  viz.  the  partners  under  the  firm  of 
"  Glasgow  bottlework  company  eight  seventeenths ; 
"  and  the  partners  under  the  firm  of  Hamilton, 
•*  Brown,  Wallace,  and  company,  eight  seventeenth 

*  To  avoid  repetition,  some  of  the  provwions  of  the  articles 
of  copartnership,  which  are  stated  by  the  Lord  Chancellor  in 
moving;  judgment,  are  omitted  here. 
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'^  shares ;  and  the  said  John  Geddes  one  seven- 
"  teenth  share." 

The  ninth  article  provided,  that  •^  the  company's  v. 
^'  books  shall  be  balanced  upon  the  31st  day  of  De- 
**  cember  yearly,  and  docqueted  in  three  months 
**  thereafter,  beginning  the  first  balance  upon  the 
••31st  day  of  December  1787,  when  the  company's 
^'  free  stock  shall  be  ascertained,  which  shall  then, 
**  and  yearly  thereafter,  be  subscribed  by  a  majority 
**  of  the  partners  in  point  of  interest ;  and  which 
<<  docqueted  balance  shall  be  held  good  a^d  proba- 
'*  tive  for  and  against  all  parties  concerned/' 

The  fifteenth  article  declared,  that  **  although, 
'^  by  this  contract,  the  said  John  Geddes  is  admitted 
'*  a  partner,  and  holds  one  seventeenth  share  in  this 
'^  company,  yet  it  is  expressly  declared  and  under- 
'*  stood  to  be  under  the  conditions  and  restrictions 
**  more  particularly  specified  in  an  agreement  of  this 
^*  date,  made  and  entered  into  between  him  and  the 
<<  company,  and  to  which  all  the  parties  hereto  bind 
<<  and  oblige  themselves  to  conform/' 

The  contract,  towards  the  close,  contains  the  fol- 
lowing declaration :  ''  That  although,  by  the  eigh- 
teenth and  eleventh  articles  of  the  foregoing  con- 
tract, certain  rules  and  regulations  are  laid  down 
for  the  payment  of  the  shares  of  deceasing  or 
bankrupt  partners,  yet,  notwithstanding  thereof, 
it  is  specially  covenanted  and  agreed  to  by  the 
whole  parties  hereto,  that  the  stock  or  interest  in 
this  co-partnery  of  deceasing  or  bankrupt  partners 
**  shall  not  be  paid  to  their  executors  or  creditors 
*'  by  this  company,  but  that  the  same  shall  fall  and 
**  devolve  upon  the  remanent  partners,  of  whichever 
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'*  of  the  said  Glasgow  bottlewoiic  company,   or 
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Hamilton,  Brown,  Wallace,  and  company,  they 
may  respectively  be  partners;  which  le^ectiye 
companies  shall  be  entitled  to  hold  and  enjoy  the 
"  said  shares,  and  settle  with  the  executors  or  cre- 
**  ditors  of  such  deceasing  or  bankrupt  partners, 
"  according  to  the  rules  of  their  own  co-partnery.** 

Hie  agreement,  stated  in  the  fifteenth  article  of 
the  contract,  was  drawn  up,  but  not  signed  by  the 
appellant  or  the  other  partners. 

This  agreement,  among  other  things,  provided, 
1st,  "  That  the  said  John  Geddes  shall  take  the 
management  and  direction  of  the  business  of  the 
company,  for  which  he  shall  be  allowed  the  sum 
^*  of  1 00  /.  sterling  yearly  out  of  the  company's  stock 
^  during  his  management,  besides  his  one  seven- 
"  teenth  share  of  the  profits  or  loss  arising  from 
*^  the  business,  if  any  be,  as  likewise  the  honse 
usually  occupied  by  the  company's  manager, 
and  coals  and  candles  for  his  family:  sd.  In 
'*  consideration  of  which  the  said  John  Geddes 
**  shall  devote  his  whole  time  and  attention  to  the 
^*  aSairs  and  business  of  the  company,  and  keep 
such  regular  books  and  accounts  as  necessarily 
belong  to  the  business  of  his  department,  and 
''  which  shall  be  open  to  the  inspection  of  the  part- 
ners at  all  times ;  that  he  shall  likewise  engage  or 
cause  to  be  made  all  the  pots  necessary  for  the 
'*  business  ;  and  in  short,  he  hereby  engages  to  do 
•'  whatever  else  may  be  required  of  him  for  the 
"  interest  and  advantage  of  the  company :  that  h 
"  shall  at  all  times  subject  himself  to  such  ordei 
"  and  regulations  as  a  majority  of  the  partners  ; 
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'^  point  of  interest  may  think  fit  to  give  liim ;  and 
"  he  hereby  further  promises  and  engages,  that  he     ^^j^j^j^s 
*^  will  not  be  concerned  in  any  other  trade  during    _  v, 
<<  the  time  of  his  acting  as  manager  for  this  com- 
pany.    3dy  It  is  hereby  specially  provided  and 
declared,  that  it  shall  and  may  be  competent  at 
**  all  times,  to  and  in  favour  of  a  majority  of  the 
partners  of  the  said  company  in  point  of  interest, 
in  case  of  difference,  at  pleasure  to  supersede  the 
**  said  John  Geddes  as  manager*  and  to  appoint 
'*  another  in  his  stead,  upon  giving  him  six  months 
previous  notice ;  or  in  the  company's  option,  in- 
stantly to  supersede  him  upon  paying  him  200  L 
sterling  ;  and  likewise  that  the  said  John  Geddes 
'^  diall  at  all  times  have  it  in  his  power  to  leave  the 
nid  company  8  service,  on  giving  them  six  months 
previous  notice ;  and  in  either  of  these  events,  of 
his  being  so  superseded  or  leaving  the  company's 
service,  he  shall  from  that  time  cease  to  be  a  part- 
ner in  the  said  company,  and  shall  be  obliged  to 
assign  over  his  share  to  the  other  partners,  upon 
being  paid  the  value  thereof  in  manner  afler  men- 
tioned.    4th,  In  case  the  said  John  Geddes  shall, 
during  the  subsistence  of  the  before  mentioned 
copartnery,  be  superseded  in  the  management 
''  aforesaid,  his  share  shall  be  withdrawn  by  him  or 
his  asagns,  agreeable  to  the  balance  struck  imme- 
diately preceding  his  dismission,  which  shall  be 
*'  payable  to  him  or  them  in  two  equal  portions^  at 
*^  the  distance  of  three  and  six  months  from  the 
'^  time  of  his  leaving  the  work,  and  settling  with  the 
**  company  the  accounts  of  his  intromissions,  with 
**  the  legal  interest  thereof  from  the  date  of  such 
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iseo.  *^  balance  till  the  same  is  paid ;  and  in  the  event  of 
<<  his  death  or  bankruptcy  during  the  currency  of 
V-  ^'  this  agreement,  his  share  shall  be  paid  to  his  exe- 
''  cutors  or  creditors,  at  the  times  and  by  the  propor- 
*'  tions,  and  bearing  interest  in  the  same  manneri 
'*  as  is  mentioned  in  the  contract  of  co-partnery  itself 
''  of  this  date»  in  the  article  with  regard  to  the 
"  death  of  any  partner." 

Fart  of  the  appellant's  duty  originally  as  manager, 
was  to  keep  the  books  personally ;  but  in  September 
1787,  the  minutes  of  the  committee  of  management 
state,  that  as  the  appellant  had  too  much  to  do,  it 
would  be  expedient  to  get  a  man  ''  who  would  take 

charge  of  the  mercantile  part  of  the  business,  such 
''  as  the  writing  of  letters,  making  out  invoices,  taking 

care  that  orders  were  properly  and  expeditiously 

executed/' &C.S0  as  to  leave  the  appellant  full  leisure 
to  attend  to  the  manufacturing  part  of  the  business. 
In  pursuance  of  this  resolution,  a  clerk  was  employed 
to  keep  the  books  and  attend  to  the  mercantile  part 
of  the  business,  as  an  assistant  to  the  appellant. 

In  the  balance  book  of  the  company,  where  the 
balance  sheets  of  each  year  were  entered  and  doc- 
queted,  were  docquets  dated  15th  April  1789, 
12th  March  1790,  17th  March  1791,  and  3d  April 
179a  ;  the  three  last  were  signed  by  the  appellant, 
and  express  that  the  partners  then  '^  examined  the 
<<  books  of  the  Glasgow  glasswork  company,  kept  by 
"  John  Geddes,"  &c. 

The  capital  consisted  of  buildings,  tools,  and 
stocks  of  manufactured  glass,  belonging  to  the  two 
former  companies,  which  were  purchased  or  taken 
by  the  united  company,  according  to  inventories  and 
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upon  a  valuation.     To  carry  on  the  trade,  money  ,     ^^^Q- 

was  borrowed  on  their  joint  bonds.  geddes 

When    the    stock   of  the   company  was  fixed,         ^* 

,  .  .  1  •  WALLACE. 

and  the  mventones  and  valuations  made,  accounts 
were  opened  in  the  ledger  for  the  shares  of  stock 
belonging  to  the  different  parties  interested.  The 
plan  being  that  the  bottlework  company  and  the 
flint  glass  company  should  rank  as  creditors  on  the 
funds  and  profits  or  losses ;  eight  seventeenths  of 
the  stock  were  entered  in  a  stock  account  to  the 
Glasgow  bottlework  company;  eight  seventeenths 
to  the  flint  glass  company,  Hamilton,  Brown,  Wal- 
lace, and  Co. ;  and  the  remaining  one  seventeenth 
to  the  appellant. 

A  stock  account  was  opened  for  him  at  the  first 
Taluation,  crediting  him  with  one  seventeenth  share 
of  the  stock,  which  then  was  625/.  This  sum  was 
not  advanced  by  Mr.  Geddes,  though  credited  to 
him  in  the  stock  account ;  there  was  therefore  a 
second  account  opened,  viz.  a  common  stock  account 
current,  in  which  the  preceding  share  of  stock  was 
stated  to  his  debit. 

In  December  1788,  upon  a  balance  of  the  books, 
there  was  an  apparent  profit  of  i  ,475  /.  105.;  but 
the  balance  book  states,  that  as  no  allowance  had 
been  made  for  bad  debts,  and  as  the  buildings  were 
stated  rather  high,  the  company  ordered  a  deduction 
to  be  made  from  the  valuations  of  the  whole,  to  the 
amount  of  2,626/.  This  made  a  loss  on  the  balance 
of  1788,  of  1,151/.  55.  lorf. ;  and  Mr.  Geddes* 
one  seventeenth  of  that  loss,  67/.  14^.  5(/.  is 
charged  to  his  debit,  but  he  did  not  sign  the  docquet, 
although  he  acquiesced  in  the  arrangement. 


GEDDE8 
WALLACE. 
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On  the  28th  of  September  1790,  a  minute  was 
entered  in  the  sederunt  book,  dividing  the  shares 
V.        into  eighty-five  parts,  and  mentioning  the  number 
aSth  Se^^*     of  shares  opposite  to  the  names  of  each  of  the 
1790-  partners.    Mr.  Geddes'  share  is  entered  thus :  **  To 

compan/s      "  John  Geddos  5-85ths."    His  name  is  entered  on 
sederunt  book  ^.j^g  |jg|.  jjj^^  iY^q^q  of  the  Other  partners,  after  which 

as  to  spares,  ,  . 

and  profit  and  the  miuute  prooceds  as  follows :  ^*  In  which  propor- 
^^*  **  tions  we  declare  ourselves  to  be  interested,  and  to 

**  draw  profit  or  staffer  loss  accordingly ;  and  in  case 
"  of  the  death  or  bankruptcy  of  any  of  the  partners, 
^^  the  share  of  such  deceased  or  insolvent  partner  shall 
**  fall  in  and  belong  to  the  company  m  general, 
'*  agreeable  to  the  manner  as  specified  in  the  contract 
**  pf  co-partnery,  in  every  respect,  except  in  belonging 
to  the  particular  company  to  which  said  partner 
originally  belonged,  which  is  hereby  in  so  far  altered. 
**  In  witness  whereof,  &c.'' 

This  minute  was  signed  by  the  appellant. 
1790.  In  1 790  the  books  were  balanced.     They  showed 

Minute  as'        ^  SUppOSCd  profit  of  1,055/.  4^*  4i^-  >  ^^^  ^^^  ^OC- 

profit  then  q^^gt  ^^  ^^jjjg  balance,  which  was  also  signed  by  the 
appellant,  is  in  the  following  terms.  "  At  Glasgow, 
"  the  1 2th  day  of  March  1 790 :  We  subscribers,  all 
**  partners  in  trade,  buildings,  and  other  effects  con- 
tained in  this  and  the  other  books  belonging  to  the 
concern  carried  on  under  the  firm  of  The  Glasgow 
•*  Glasswork  Company,  as  kept  by  our  partner,  Mr. 
**  John  Geddesy  and  the  clerks  under  him ;  having 
'^  examined  the  said  account  books  and  inventories, 
^'  as  made  up  to  the  1  st  day  of  January  last,  find  the 
^^  same  to  be  fairly  stated,  and  brought  to  a  balance, 
"  and  that  the  profit  for  last  year  amounts  to  1,055/. 
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45.  4i.  sterling,  and  the  stock  of  said  company       isso. 

to  9>473'*  *4**  2fl?.  sterling.     We  hereby  order,      ^^^^ 
<<  that  the  1,055/.  45.  4i£?.  sterling,  profit  for  last        v. 
"  year,  be  added  to  the  amount  of  the  stock,  which    ^^"^^*' 
*' makes  it  now  amount  to   10,528/.  18^.    6 id. 
*^  sterling ;  and  declare  for  ourselves,  our  heirs,  exe- 
^'  cutors,  and  successors,  that  in  case  of  the  death  or 


bankruptcy  of  any  of  us  before  next  balance,  we  are 
to  draw  our  proportion  of  the  foresaid  funds  accord- 
ing to  the  above  balance,  at  the  terms  and  in  the 
manner  specified  in  the  contract  of  co-partnery." 
The  docquet  entered  immediately  before  the  dis-  179a,  April  3d. 
solution  of  the  company,  which  is  also  signed  by  Mr.  ^^"^  *"jj^,p 
Geddes,  was  to  the  following  effect :  "  At  Glasgow  to  the  dissoiu- 
•*  the  3d  day  of  April  1 792 :  We,  James  Dunlop,  com^y.^ 
&c.  and  John  Geddes,  all  merchants  in  Glasgow, 
and  partners  in  the  business  carried  on  here  under 
the  firm  of  the  Glasgow  Glasswork  Company  hav- 
ing examined  the  books  of  the  said  company  (kept 
by  John  Geddes)  from  the  1  st  day  of  January  1791, 
to  the  1st  of  January  last,  find  the  same  to  be  fairly 
entered  and  stated,  and  brought  to  a  balance  as 
above,  and  on  the  thirteen  preceding  pages :  that 
the  capital  of  the  company  amounts  to  11,166/. 
I  OS.  5(f.  sterling,  which  belongs  to  the  partners 
according  to  their  respective  shares,  narrated  in 
*^  sederunt  dated  tl^e  28th  day  of  September  1790. 
"  That  the  property  and  debts  belonging  to  the  com- 
"  pany  amount  to  23,387/.  is.8d.  sterling,  the  debts 
**  due  by  the  company  amount  to  1 1,778  /.  \s.  6d. 
*^  and  the  neat  profit  for  said  year  to  442/.  gs.  gd. 
**  sterling.  We  hereby  order  that  53/.  gs.  Jd. 
"  of  the  sum  gained  be  applied  to  the  credit  of 
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18S0.      ^*  the  different  partners,  according  to  their  respecUre 
**  interests,  and  the  remaining  sum  of  389^  o  ^.  2(L 


OEOOKS 
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V*  *^  towards  the  credit  of  a  sinking  fund,  to  answer  for 
**  bad  debts  and  discounts :  And  we  also  agree,  that 
^*  in  case  of  the  death  of  any  of  us  before  the  end 
'^  of  the  contract,  or  winding  up  of  this  concern,  that 
''  our  heirs,  executors,  or  assignees  shall  be  liable 
**  to  sustain  any  loss  and  entitled  to  any  profit  that 
**  may  be  applicable  to  the  share  of  such  deceased 
**  partner  during  that  time.  In  witness  whereof,  &c/* 
In  the  year  1792,  the  Dumbarton  Glasswork 
Company  having  made  an  offer  to  purchase  the 
whole  buildings  and  property  of  the  company,  it  was 
resolved  to  accept  of  the  offer,  and  to  dissolve  the 
company  as  at  December  1 792. 

The  minute  agreeing  to  dissolve  the  company,  is 
signed  by  Mr.  Geddes  as  well  as  the  rest  of  the 
partners.  The  advertisement  published  in  the 
Gazette  and  other  newspapers,  with  the  subscrip- 
tion of  the  partners,  intimating  the  dissolution  of 
the  company,  had  the  appellant's  name  subscribed 
to  it  as  a  partner,  and  the  minute  of  sale  by  the 
Glasgow  to  the  Dumbarton  Company  was  signed  by 
Messrs.  Wallace,  Warrock  and  Geddes. 
14  Feb.  1793.       Immediately  after  the  dissolution  of  the  company 

Minute  after     ^iii  ,1  ,  ,..  . 

the  dissolution  the  DOOKs  wcrc  balanced  on  their  pnor  transactions^ 
of^^e  com-     ^hen  it  appeared  that  there  were  nearly  19,000/.  of 
debts  owing  to,  and  upwards  of  11,000/.  owing  by, 
the  company.  Supposing  the  debts  good,  the  loss  upor 
the  balance  for  that  year  would  have  been  2,766/ 
js.  3  {/•  which  the  partners  by  their  docquet  ordere 
^Ho  be  applied  to  the  debit  of  the  different  partne 
**  stock  accounts,  according  to  their  respective  in 
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**  rests  at  the  first  of  January  last :  But  (they  observe)  isao. 
"  as  debts  to  a  considerable  amount  are  still  outstand-  ^eddes 
''  in^r,  and  as  the  sum  set  aside  as  a  sinking:  fund  to 

WALL4CE. 


€€ 


ing,  and  as  the  sum  set  aside  as  a  sinking  fund  to         ^• 
answer  for  bad  debts  and  discounts  may  not  be  ^^  j^j  "^Igg 
sufficient,  we  cannot  at  present  ascertain  the  exact  His  answer. 
loss  upon  this  concern,  and  therefore  we  hereby 
agree,  as  mentioned  in  last  docquet,  that  in  case 
•*  of  the  death  of  any  of  the  partners  before  the  end 
*'  of  the  contract  or  winding  up  of  this  concern,  that 
^'  our  heirs,  executors,  or  assignees  shall  be  liable  to 
**  sustain  what  ever  loss  may  be  applicable  to  the 
*•  share  of  such  deceased  partner  at  that  time/' 

Tills  minute  was  not  signed  by  the  appellant. 
Some  time  elapsed  after  the  dissolution  of  the  partner- 
ship, while  the  partners  were  employed  in  winding 
up  their  a£&irs.  Afler  the  debts  due  to  and  from  the 
company  had  been  settled,  it  ultimately  turji^d  out 
that  there  was  such  a  defalcation  of  funds,  from  the 
failures  of  persons  indebted  to  the  company,  and 
other  causes,  that  the  partners,  when  interest  was 
calculated  on  their  respective  balances,  were  subject 
tea  loss. 

In  1 798,  Mr.  Archibald  Wallace,  one  of  the  re* 
•spondents,  transmitted  to  the  appellant  a  statement 
of  accounts  between  him  and  the  company,  in  which 
the  appellant's  share  of  loss  is  placed  to  his  debit. 

The  appellant  on  the  loth  July  1798,  returned  an 
answer,  in  which  he  said,  that  the  company  were 
considerably  in  debt  to  him ;  and  in  a  subsequent 
part  of  his  letter  he  adds,  '*  I  have  nothing  to  do  with 
*^  the  losses  of  the  late  Glasgow  glasswork  company. 
'^  If  they  think  otherwise,  they  must  take  what  mea-: 
^'  sures  they  can  for  making  their  claim  effectual.'* 

VOL.  u.  u 
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^^^^'  .  During  the  period  of  his  connexion  with  the  Glas- 
osDDxs  gow  glasswork  company,  the  appellant  had  occaaon- 
ally  drawn  from  the  company's  funds  small  sums  for 
his  subsistence.  After  he  had  quitted  the  service  of 
the  company,  some  further  payments  were  made  to 
him  in  liquidation  of  his  allowances ;  but  no  conclu- 
sive settlement  was  made.  The  company  insiated, 
that  he  had  overdrawn  the  sum  to  which  he  vras 
entitled ;  and  that  upon  making  up  the  books,  it 
appeared  that  he  waa  debtor  to  the  company  to  the 
amount  of  650  2.  11^.  2d.  being  for  payments  made 
to  him,  after  he  quitted  their  service. 

The  claim  which  the  company  thus  made  against 
the  appellant,  to  refund  the  money  so  paid  to  him, 
rested  upon  an  assertion,  that  the  appellant  was  en- 
titled to  no  higher  salary  than  loo/.  per  annum. 
The  appellant  offered  to  consent  to  an  adjustment 
of  the  amount  of  his  salary  by  reference  to  arbitraton^ 
which  was  accepted  by  the  respondents,  and  two 
persons  with  an  umpire  were  named. 

The  bond  of  arbitration  submits  all  pleas,  daims^ 
and  debates,  "  and  debateable  matter  whatever,  pre* 
*^  sently  subsisting  between  the  said  Glasgow  glasfr- 
**  work  company  and  the  said  John  Ge^es,  to^ 
^*  whatever  cause  or  occasion,  previous  to  the  date 
^*  hereof;  and  particularly,  without  prejudice  to  the 
'*  said  generality,  a  claim  made  by  the  said  John 
*'  Geddes  upon  the  said  parties  or  partners  of  the 
'*  said  Glasgow  glasswork  company,  for  a  certain  smfi 
''  of  money  to  be  allowed  him  for  his  management 
*^  of  the  company's  affidrs^  and  extra  trouble  wliQe 
*'he  superintended  their  works,  to  the  decree 
"  aibitral  of/'  &c. 


OEDDES 
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•    In  the  pleadings  under  the  submission,  the  claims  of      tona. 

the  parties  were  confined  to  two  points }  first,  a  chum 

tar  adequate  salarj  on  the  part  of  the  appeUmt;     ^  f-^ 

and  leccmdly,  a  counter  claim  for  advances  made  in 

cash  and  goods  by  the  company  to  the  appellant,  after 

he  quitted  their  service.    These  advances,  after  n« 

tinguishing  a  salary  of  1 00  /.  per  annum,  left  a  surphu 

of  602  /.  gs.  id.    In  a  letter  to  their  law-^ent  at  15  Jane,  1795 

Edinbiurgh,   the    company  say,    *^  the  difference 

^'  between  the  company  and  Mn  Geddea  ia  chiefly, 

**  if  not  aolelyt  a  claim  of  salary  for  additional 

««  trouble/* 

The  submission  having  expired  withoot  a  decree, 

tlie  parties  had  recourse  to  a  court  of  law.    The  conn 

pmy  raised  against  the  appellant  an  action  in  the 

Court  of  Session  in  Scotl^,  in  the  oaaie  of  Mr. 

Hamilton^  one  of  the  partner^  as  attcnrney  for  the 

rest,  condnding  for  payment  of  650 1,  lis.  2 A 

with  interest  from  sist  December  1793,  the  date 

at  wUdi  the  bodes  were  balanced.    The  above  sum 

waa  the  aBeged  surplus  received  by  the  sj^llant 

over  and  above  the  salary  for  six  years  and  a  half. 

The  appellant  raised  a  counter  action  i^inst  the 

<!ompauy,  concludmg  fSnr  payment   of  911/L  3^^ 

TIdi  action  was  founded  on  the  ckum  of  the  appel- 

inst  to  be  entitled  to  ssdary  at  the  rate  of  275£r 

per  annum* 

After  the  cause  had  been  brought  into  court,  the 
appelhnt,  m  a  letter  to  One  of  the  partners,  pro- 
posed a  new  reference,  which  was  at  last  i^reed 
to,  and  the  arbitrators  named  and  app<Hnted. 

In  th&  second  subaaission,  the  chuma  of  partiea' 
stood  as  before.    Archibald  WaUaee,  acting  for  the 

u  2 
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188a      company,  addressed  to  the  arbiters  two  letters ;  in  one 
oEDDEs     of  which  he  says,  "The  sum  of  650/.  185.  2|rfl 
^•-         "  is  the  amount  which  the  Glas^jow  glasswork  com- 
"  pany  claim  as  due  to  them  by  Mr.  Geddes,  agree- 
"  able  to  account  rendered;"  in  the  other  letter 
dated  the  15th  October  1796,   he  thus  expresses 
the  sentiments  of  the  respondents,  as  to  their  rights  : 
**  We  would  wish  to  remind  the  arbiters,  that  the 
"  Glasgow  glasswork  company's  claim  against  Mr. 
J^iy 23, 1798.  "  Geddes,  began  with  the  sum  of  175 /.  los.  Jid^ 
"  balance  due  by  him  on  1st  Jan.  1792^  agreeable 
"  to  a  state  of  the  company's  affairs  at  that  time^ 
"  signed  by  him  and  the  partners."      No  claim 
for  loss  of  capital  was  brought  before  the  arbitra- 
tors, but  in  this,  as  in  the  former  reference,  the  sole 
question  was  the  rate  of  salary  payable  to  the  ap- 
pellant*    This  submission  also  having  expired  with- 
out a   decree,   the   cause  was  resumed   in  court* 
In  the  course  of  the  pleadings,  the  company  pro- 
duced  the  copy  before  stated,  of  a  contract  betweea 
the  company  and  the  appellant,  written  on  stamped 
paper,  but  not  signed  by  any  party.  They  alleged,  that 
this  was  the  contract  which  was  meant  to  have  been 
executed,  to  regulate  the  rights  of  the  appellant,  and^ 
that  it  was  alluded  to  in  the  15th  article  of  the  prin- 
cipal contract,  already  recited.     According  to  this 
unsigned  contract,  the  appellant  was  to  have  a  salary 
of  100/.  per  annum.  The  appellant  denied  all  know- 
ledge of  the  contract,  and  contended  that  he  waa 
not  privy  to  it,  and  that  it  was  not  binding  upon  him. 
The  company  in  their  pleadings  further  insisted, 
that  in  their  books  they  had  given  credit  to  the  ap- 
pellant at  the  rate  of  looL  per  annum,  and  that  the 


t)N  APPEALS  AND  WRITS  OF  EHROR.  285 

1)001(8  must  be  considered  as  under  his  care,  because       isao. 

k- ri 

he  was  the  manager  of  the  company.     The  appellant 


GEODES 


alleged  that  he  kept  none  of  the  books ;  that  they        t;. 
were  kept  by  Stewart  Telfer ;  that  the  hand  writing 
of  the  appellant,  except  as  a  subscriber  to  some 
docquets,  would  not  be  found  in  the  books;   and 
offered  to  prove,  that  the  books  were  kept  by  a  clerk 
not  under  the  superintendence  of  the  appellant,  but 
under  the  committee  of  management ;  that  the  ap- 
pellant had  never  consented  to  the  entries  in  ques- 
tion, which  had  been  inserted  by  the  direction  of  the 
managing  committee,    with    a  view    to  the   final 
balancing  of  the  books.     Finally,  the  company  con- 
tended, that  the  sum  of  i  oo  /.  per  annum  was,  in 
itself,  a  reasonable  allowance  as  a  salary  to  the  ' 
manager  of  such  glassworks,  considering  that  the 
^pellant  was  to  obtain  a  share  of  the  profits  of  the 
business  in  addition  to  his  fixed  salary.     On  that 
question  of  fact  concerning  the  reasonableness  of 
the  rate  of  salary,  the  appellant  joined  issue  with 
the  company,  and  called  for  a  remit  to  persons  of 
skill  and  experience  in  the  business. 

By  an  interlocutor,  dated  November  13th  1798, 
Lord  Craig,  (Ordinaiy)  found  the  appellant  entitled 
to  salary,  at  the  rate  of  120  /• 

Both  parties  lodged  representations  to  tlie  Lord  interiocuior^ 
Ordinary  against  that  judgment.  "S^t^ 

The  Lord  Ordinary  having  adhered  to  his  judg- 
ment^ both  parties  presented  petitions  to  the  whole 
court, and  the  case  was  remitted  to  persons  acquainted 
with  this  branch  of  business,  to  report  their  opinion 
upon  the  merits  of  the  appellant's  claim  for  salary. 
The  following  judgment  was  afterwards  pronounced : 

u3 


if 

€€ 


€€ 


286  CASES  IN  THE  HOUSE  OF  LORDS 

1820.       "  The  lords  having  re9umed  consideration  of  the  said 
cEDDEs     "  petition  for  Gilbert  Hamilton  and  otben,  with 
V.         **  the  counter  petition   of   John  Geddes  of  the 
interi^uto^    "  ^^^  March  last,  with  the  remit  therein  of  the 
11  June,  1800. «  4th  of  that  month,  and  reports  made  in  conse- 
"  quence  thereof  by  Messrs.  William   Tennant, 
**  John  Niven,  and  James  Smith,  now  lodged  in 
process — Finds  the  said  John  Geddes  entitled  to 
an  allowance,  including  all  his  claims  for  salary^ 
extraordinary  trouble,  or  for  the  expenses  of  en- 
tertainments in  his  house,  at  the  rate  of  226  L 
**  18 s^  Sid.  sterling  per  annum,  during  six  years 
**  and  a  half  that  he  acted  as  manager  for  the  peti- 
tioners Gilbert  Hamilton  and  others ;  and  remit 
to  the  Lord  Ordinary  to  proceed  accordingly,  to 
hear  parties  on  any  claims  qf  compensation^  and 
*'  all  other  points  of  the  cause,  and  to  do  therein  as 
"he  shall  see  just/' 

Tlie  appellant  acquiesced  in  this  judgment ;  but 
the  company  presented  a  reclaiming  petition,  which 
was  refused ;  whereupon  the  company  appealed  to 
Parliament. 

In  the  printed  cases  of  the  company  presented  to 
the  House  of  Lords,  as  appellants,  in  that  case,  the 
second  reason  of  appeal  is  in  these  words :  **  The 
"  manager,  as  a  partner,  has  a  share  of  the  profits ; 
"  and,  when  the  two  glasswork  companies  were 
**  united  in  1786,  there  was  conferred  on  him  a 
greater  proportion  of  those  profits  than  upon  the 
other  partners."  It  was  added,  they,  "  made 
"  Mr.  Geddes's  emoluments  to  a  certain  extent  to 
'*  depend  upon  their  trade  being  profitable  or  not ; 
'^  for  they  made  him  a  partner  entitled  to  a  share  of 
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the  profits,  and  they  increased  his  share  in  1 786, 

instead  of  conferring  on  him  a  large  salary  .^^ 

The  fifth  reason  of  appeal  declares,  that  Mr. 
Greddes  (then  manager)  had  a  share  of  profits  as 
a  partner  without  capital,  '^  which  he  accordingly 
**  received  as  the  salary  due  to  him.** 

The  judgment  of  the  Court  of  Session  was  afiirmed 
in  tlie  House  of  Lords,  and  the  cause  returned  to 
Lord  Craig,  Ordinary,  to  adjust  the  accounting 
between  the  parties.  The  appellant  put  into  process 
a  state,  showing,  that  in  terms  of  the  final  interlo- 
cutors of  the  Court  of  Session,  affirmed  in  the  House 
of  Lords,  he  was  creditor  of  the  company  to  the 
amount  of  401  /•  3  s.  of  principal,  and  he  claimed 
interest  on  the  arrears  of  his  salary. 

A  new  litigation  now  commenced  in  the  form  of 
objections,  answers,  replies,  and  duplies.  Disputes 
were  raised  about  the  mode  of  charging  interest,  &c. 
and  the  company  now  brought  forward  a  claim  which 
had  formed  no  part  of  their  former  pleadings,  that 
Mr.  Geddes  must  be  liable  for  a  share  of  losses 
sustained  by  the  company  many  years  before,  to  an 
extent  sufficient  to  extinguish  his  claim  of  salarji 
and  to  torn  the  balance  against  him. 

On  the  1 3th  of  May  1 806,  Lord  Craig,  Ordinary,  interlocutor  of 
pronounced  the  following  interlocutor:  "  Having  13 May,  "^ 
**  considered  the  foregoing  objections  for  Gilbert 
^  Hamilton,  and  the  other  partners  of  the  late 

Glasgow  glasswork  company,  defenders,  with  the 

nswers  thereto  for  John  Greddes,  pursuer,  replies, 
••and  duplies, — Finds,  that  an  interest  account 
*^  must  be  stated  between  the  parties,  giving  each 
**  of  them  interest  on  the  sums  they  shall  appear  to 
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"be  in  advance ;  and,  with  regard  to  the  plea  of 
compensation  for  alleged  loss,  finds  it  too  late 
to  insist  on  this  claim  in  the  present  process ;  and, 
**  before  answer  as  to  the  other  points  of  the  cause, 
"  remits  to  Mr.  Claud  Russell,  accountant,  to  exa- 
**  mine  the  books  of  the  company,  and  vouchers, 
"  and  to  report  his  opinion  thereanent  quant 
•*  primumy 

The  action  about  the  salary,  after  much  further 
litigation,  terminated  in  favour  of  the  appellant,  by  a 
judgment,  in  June  1 8 1 5  for  his  salary,  with  expenses. 
In  the  meantime,  in  consequence  of  Lord  Craig's 
interlocutor,  refusing  to  allow  the  new  claim  for  loss 
to  be  intermingled  with  the  original  action  about 
salary,  the  company,  inNovfember  1808,  brought 
a  new  action,  concluding  against  the  appellant  for 
payment  of  a  share  of  alleged  losses  said  to  have 
been  sustained  by  the  company.  The  sum  of 
512/.  9^.  was  claimed  as  the  appellant's  share  of 
loss  to  January  1 798,  with  interest  from  that  date^ 
and  a  further  claim  was  made  for  posterior  losses. 

The  appellant,  on  his  part,  raised  a  counter  action, 
concluding  for  an  accounting  and  payment  of  the 
share  of  profits  due  to  him  by  the  company,  upon 
the  supposition  that  he  was  entitled  to  receive 
a  share  of  profits  during  those  years  in  which  no  loss 
occurred. 

The  action,  at  the  instance  of  the  company,  was 
brought  in  the  name  of  Mr.  Hamilton,  one  of  the 
partners  of  the  company ;  upon  whose  death,  Mr, 
Wallace,  another  partner,  became  the  pursuer.  This 
second  action  also  depended  before  I^rd  Craig,  by 
whom  a  remit  was  made  to  an  accountant,  to  inquire 
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into  the  state  of  accounts  as  they  stood  in  the  books  of       ^Bao. 
the  Glasgow  glasswork  company,  from  3i8t  Decern-     geddss 
bcr  1 797,  five  years  after  the  appellant  quitted  the    ^  *• 
company,  to  15th  May  1813.     The  books  had  been 
kept  by  the  respondent,  Mr.  Wallace,  since  August 
1792.     It  was  reported  by  the  accountant,  that  the 
charge  made  in  these  books  against  the  appellant, 
amounts  to  1,021/.  16^.  6d* 

The  actions  about  profits  and  losses,  which  had 
been  conjoined,  being  remitted,  upon  the  death  of 
Lord  Craig,  to  Lord  Gillies,  as  Ordinary,  he  pro- 
nounced the  following  interlocutor  :  ^^  Having  heard 
•*  parties  procurators — Finds,  that  Mr,  Geddes  is  Feb.  19, 1814- 
*•  liable  in  his  share  of  the  loss  as  a  partner  of  the  cuSr  abided 
"  Glasshouse  company ;  but  that  no  part  of  the  ^^' 
*<  expenses  incurred  in  the  process,  at  his  instancct 
*'  for  salary,  falls  to  be  stated  as  a  part  of  the  loss, 
**  but   that  the  same  must  fall  entirely  upon  the 
••  other  partners." 

Against  this  interlocutor,  the  appellant  presented  ^^•"?*^*'^' 
a  short  representation,  upon  which  the  following  in-  locator  ap- 
terlocutor was  pronounced:  "  The  Lord  Ordinary^ 
'*  having  considered  this  representation,  which  does 
"  not  state  the  merits  of  the  case — Refuses  the 
^*  desire  thereof,  and  adheres  to  the  interlocutor 
"  complained  of.*' 

Afterwards,  this  interlocutor  was  pronounced :  Dec.  ao,  1814. 
•*  The  Lord  Ordinary  having  again  considered  the  cutor  appealed 
"  representation,  with  the  answers  thereto— Refuses  ^°^ 
^*  the  desire  of  the  representation,  and  adheres  to 
"  the  interlocutor  complained  of.*' 

The  appellant  submitted  these  interlocutors  to  Mar.  a,  1815. 
j-oi^ew  of  tibe  court  (first  division),  by  petition ;  on  cutor  a^^^ 

from. 
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advising  which,  with  answers,  the  following  inter- 

QSDDEs      locator  was  pronounced  by  a  majority  of  one  judge : 

«•         **  The  lords  having  resumed  consideration  of  this 

'*  petition,  and  advised  the  same,  with  the  answen 

"  thereto — They  refuse  the  prayer  of  the  said  peti- 

•*  tion,  and  adhere/*  &c. 

Feb.  9, 1816.       A  new  petition,  and  additional  petition,  were 

cutor  appealed  presented  by  the  appellant }  on  advising  which,  the 

^™-  following  judgment  was  pronounced  :  "  The  lords 

''  having  resumed  consideration  of  this  petition  and 

^'  additional  petition,  and  rdvised  the  same,  with  the 

*'  answers  thereto,  and  excerpts  from  the  books  of 

**  the  Glasgow  glasswork  company,  for  both  parties — 

**  Refuse  the  desire  of  the  said  petition,  and  adhere 

"  to  their  former  interlocutors.*' 

Against  these  several  interlocutors,^  the  iqppeal 
was  presented. 
For  the  appellant 
For  the  respondents. 

In  the  course  of  the  argument  the  Lord  Chan- 
cellor observed,  that,  when  the  stock  account  was 
first  opened,  the  appellant  was  debited  and  credited 
for  the  same  amount,  or  supposed  value  of  stock, 
viz.  625/. ;  and  asked,  whether  he  was  charged  in 
subsequent  accounts  on  the  same  principle?  mxd 
whether  it  was  a  substantial  credit,  or  only  for  the 
purposes  of  calculation  ?  At  first  (he  remarked)  it 
clearly  was  so  merely ;  and  he  put  the  further  ques- 
tion. When  afterwards  the  partnership  credited  the 
appellant  with  five  eighty-fifibhs  of  the  stock,  whetibier 
they  debited  him,  per  contra,  in  the  same  fraction  ? 
The  Lord  Chancellor  also  asked.  Whether  it  was 
contended  that  the  iq^llant  was  to  have  no  salaryi 
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f  the  loss  in  any  one  year  amounted  to  a  sum  which 
vmdd  exceed  his  salary  ?  or  what  he  would  receive 
f  there  was  no  profit  ?  It  was  answered,  that  in  both  «. 
»fle8  he  would  receive  his  salary;  upon  which 
mswer  the  Lord  Chancellor  remarked,  that  in  such 
dew  the  other  partners  would  be  losers.  He  then 
idded  the  following  observations  : 

The  Court  of  Session,  in  the  former  case,  com- 
puted the  salary  on  the  supposition  that  the  appellant 
irat  to  have  a  share  of  profit  as  a  partner,  which 
q^ears  from  the  dicta  of  Lords  Balmuto  and  Bal- 
graith.  The  declaratory  clause  provided,  that  on  the 
lecease  or  bankruptcy  of  any  of  the  partners,  their 
diares  should  devolve  to  the  partnership  to  which 
they  originally  belonged,  and  of  which  the  deceased 
w  bankrupt  parties  were  partners,  paying  an  equi- 
ralent  to  their  representatives.  Now  Geddes  was 
Eio  partner  in  either  of  those  partnerships.  Suppose 
he  had  died  within  six  months,  what  could  his  re* 
presentatives  have  claimed  ?  In  the  former  case  my 
opinioQ  was,  that  he  was  entitled  to  /•  a-year  only 
ss  salary,  and  to  no  further  remuneration,  upon  the 
ground  that  he  claimed  and  was  entitled  to  a  share 
in  the  profits;  nothing  having  been  suggested  or 
Kmtemplated  as  to  losses. 

The  Lord  Chancellor^  after  stating  shortly  the  MoUon  for 
judgments  against  which  the  appeal  was  brought,  34  jvdy. ' 
proceeded  as  follows : — 

The  question  in  this  cause  is,  whether  the  Lord  Or- 
dinary and  the  court  were  right  or  not  in  finding  that 
Geddes  was  liable,  under  the  circumstances  of  the  case, 
for  his  shiare  of  the  loss  as  a  partner.  I  observe,  that 
when  the  judgment  of  the  court  was  given,  it  was  pro- 
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1820.       nounced  by  what  we  are  accustomed  to  hear  termed 
by  the  bar,  the  narrowest  possible  majority,  that*  is, 
^  twoof  the  judges  were  of  opinion  that  he  was  not  liable 

for  loss  as  a  partner,  three  of  them  were  of  opinion 
that  lie  was  liable  ^  and  the  question  is,  under  all 
the  circumstances  of  the  case,  whether  that  judg- 
ment is  or  is  not  right.  It  appears,  that  by  an 
instrument,  executed  in  1786,  this  partnership 
was  formed.  Geddes  had  formerly  been  a  species 
of  manager  in  another  glasswork  concern;  but 
when  these  two  concerns  formed  one  partnership, 
they  executed  this  bond  of  co-partnership.  It  is 
entered  into  by  Peter  Murdock  and  several  other 
persons,  stating  themselves  to  be  all  partners  in  the 
company  carried  on  under  the  firm  of  Murdock, 
Warroch,  &  Co. ;  likewise,  James  Dunlop  and  several 
other  persons,  all  partners  in  the  company,  carried 
on  under  the  firm  of  Dumbarton  Glasswork  Com- 
pany J  the  whole  of  the  above,  being  now  partners 
in  the  company  carried  on  under  the  firm  of  the 
Glasgow  Bottlework  Company,  on  the  first  part ;  and 
Patrick  Colquhoun  and  several  other  persons,  all 
partners  in  the  company  at  present  carried  on  under 
the  firm  of  Hamilton,  Brown,  Wallace,  &  Co.  at 
Verreville,  on  the  second  part ;  and  John  Geddes, 
at  present  manager  of  the  Glasgow  bottlework  com- 
pany, of  the  third  part. 

In  a  case,  in  which  the  question  is,  whether  Geddes 
was  a  partner,  and  not  only  a  partner  with  respect  tc 
the  world,  but  in  what  relation  he  stood  as  a  partner 
with  reference  to  this  co-partnery,  it  is  not  immaterial 
to  observe,  that  though  he  is  unquestionably  a  partner 
to  some  purposes,  yet  he  is  treated,  in  the  very  descrip^ 
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tion  of  the  parties  to  this  instrument,  as  an  individual       issa 
of  the  third  part,  separate  from  those  of  the  first  and 
second  parts.  Then  this  instrument  proceeds  to  state,         ^- 
that  "  whereas  the  said  two  companies  have  judged  it 
to  be  for  their  mutual  advantage  to  form  a  junction, 
and  enter  into  a  co-partnership  together,  for  the 
purpose  of  manufacturing  glass,  in  such  branches 
as  they  shall  afterwards  think  best  for  their  interest ; 
they  have  agreed,  and  they  hereby  do  agree,  to  the 
following  articles,  as  the  fundamental  rules  and 
regulations  of  the  said  co-partnership,  and  which 
**  are  hereby  declared  to  be  the  conditions  under 
^*  which  the  said  junction  is  made  and  this   co- 
**  partnery  formed,  and  which  the  whole  partners 
^'  bind  and  oblige  themselves^  their  heirs,  executors 
and  successors  to  conform  to  and  implement  to 
each  other :  First,  the  firm  of  the  company  shall 
**  be,  the  Glasgow  Glasswork  Company,  which  shall 
**  not  be  used  but  for  their  behoof,  and  such  ma- 
nager only  as  they  shall  appoint  shall  have  power 
to  sign  the  name.  Second,  the  said  co-partnership 
shall  continue  and  endure  for  the  period  of  nine 
years  complete,  from  the  1  st  day  of  June  next,  when 
the  junction  shall  take  place :  and  it  is  likewise  here- 
by declared,  that  the  capital  stock  to  be  employed 
therein  by  the  partners  shall  extend  to  12,000  /. 
sterling,  two-thirds  of  which  shall  be  advanced  by  the 
partners,  according  to  their  respective  shares  after- 
**  mentioned,  and  one-third  may  be  borrowed,  on 
**  the  joint  securities  of  the  company. ''    Now  these 
words  appear  to  me  to  be  material  to  be  attended 
to :  **  two-thirds  of  which  shall  be  advanced  by  the 
"  parties,  according  to  their  respective  shares  after- 
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^'  mentioned,  and  one- third  may  be  borrowed,  on  the 
oBDOEs  "  j^^^*  security  of  the  company/*  With  respeet  ta 
V*  what  thus  anpears  to  be  advanced  by  this  aeieeHieiit 
among  the  partners,  according  to  then*  respective^ 
shares  after-mentioned,  I  have  mistaken  the  facts  of 
this  case  altogether,  if  I  am  not  at  liberty  to  state, 
that  Geddes  unquestionably  (though  in  a  sense  a 
partner)  could  not  be  considered  as  one  of  those 
partners  who  was  to  advance  any  part  of  the  two- 
thirds,  according  to  their  respective  shares  after- 
mentioned.  I  take  it  to  be  a  fact,  that  Oedcfes 
was  to  contribute  nothing  of  the  capital ;  and  it 
becomes  material  therefore  to  observe,  that  the 
words  **  the  partners  in  this  bond  of  co-partnery,'' 
must  be  construed,  in  reference  to  the  subject 
matter  of  the  clause  in  which  it  is  used.  The 
partners  who  are  to  contribute  according  ta  their 
respective  shares,  must  be  those  partners  who  were 
to  contribute  some  share  of  the  capital,  and  Geddes 
was  not  to  contribute  a»y  share  of  the  capital. 
These  articles  further  provide,  that  '^  m  the  said 
capital  stock  of  1 2,ooa  /.  sterling,  the  partners  tiaJi 
be  interested  in  the  profit  or  loss  in  the  fbllofriiig 
proportions ;  namely,  the  partners,  under  the  firm 
^  of  the  Glasgow  bottlewoik  company,  eight  seven- 
'*  teenths ;  and  the  partners,  under  the  firm  oi  Ha- 
^  mihon.  Brown,  Widlace,  &  Co.  eight  seventeenth 
**  shares  y  and  the  said  John  Geddes  one  seventeenth 
^  share/'  Under  this  clause,  which  is  the  third 
article  m  the  bond  of  co-partnery,  it  is  insisted,  that 
Greddeswas  to  be  liable  toloss  as  well  asprofit ;  and  tins 
is  the  clanse  upon  which,  in  addition  to  decquets  and 
entries  in  the  bodes  of  the  company,  fte.  the  Comt 
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of  Session  held,  that  he  was  not  merely  entitled  to 
profit  but  liable  to  loss.  Now^  that  these  words  do,  osDon 
in  the  most  express  terms,  render  him  liable  to  loss^ 
there  can  be  no  doubt,  but  you  are  to  take  the  whde 
of  this  instrument  together,  and  you  are  not  only  to 
kx>k  at  the  whole  of  this  instrument  together,  but 
you  are  to  look  at  the  transactions  of  the  parties ; 
fi»V  whatever  may  be  the  language  of  a  partnership 
deedt  the  dealings  and  transactions  amoug  the 
partners  may  be  such  as  to  amount  to  distinct  evidence 
that  aome  of  the  articles  in  that  partnership  deed 
were  vraived  by  all  parties^  and  that  some  of  the 
articles  in  that  deed  were  not  to  be  considered  as 
rules  which  should  regulate  the  rights  and  duties 
of  the  partners.  It  becomes  necessary  therefore 
in  this  case,  to  examine  accurately,  not  only  the 
whde  instmment,  but  what  have  been  the  dealings 
amoi^  these  parties.  With  this  view,  it  is  ma- 
terial to  consider  the  eighth  article,  by  which  it 
18  provided,  **  that  on  the  1st  of  June  next,  each 
^^  of  the  parties  shall  advance  and  pay  in  to  the 
^'  company's  manager,  their  respective  proportions  of 
^  stock  as  before  mentioned ;  in  payment  of  which 
^  stock  shall  be  reckoned  the  foresaid  ground,  houses, 
^  utensils,  goods,  materials,  &c.  as  before  iq[)ecified, 
'^  (the  stock  of  goods  at  Verreville  being  always  ex- 
^  Gcpted);  and  in  case  the  amount  of  the  property, 

*  Monging  to  either  of  the  said  two  companies  shall 
^  cxeeed  their  respective  proportions  of  stock,  the 

*  overplns  shall  be  repaid  to  them  by  the  united  com- 

*  pany,  by  granting  them  bills  for  the  same^  papble 

*  in  six  or  nine  moaths^  with  interest  thereon  from 
^  the  1st  day  of  June  next,  the  date  of  the  junctioo.'' 
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^ggQ'       Here  is  another  clause  purporting  to  relate  to  all 

cEODEs      *^6  partners,  which  can  have  no  relation,  as  it  seems 

^-         to  me,  to  Geddes,  because  he  was  not  to  contribute 

WALLACE.  . 

any  part  of  this  capital.  , 

The  fifteenth  clause  is  expressed  in  these  words, 
"  although,  by  this  contract,  John  Geddes  is 
"  admitted  a  partner,  and  holds  one  seventeenth 
"  share  in  this  company,  yet,  it  is  expressly  declared 
'*  and  understood,  to  be  under  the  conditions  and 
"  restrictions  more  particularly  specified  in  an  agree- 
"  ment  of  this  date,  made  and  entered  into  between 
him  and  the  company,  and  to  which  all  the  parties 
hereto  bind  and  oblige  themselves  to  conform/'  It 
is  quite  clear,  from  this  fifteenth  article,  that  G^des 
Was  to  be,  in  some  sense,  a  qualified  partner ;  in 
what  sense  and  with  what  qualifications  is  to  be 
collected  from  an  agreement  of  even  date ;  and,  it 
will  be  in  your  recollection,  that  there  was  an  mstru^ 
ment  which  Geddes  firmly  denied  to  be  an  agree- 
ment of  even  date,  which  the  other  parties  asserted 
to  be  an  agreement  of  even  date,  and  the  substance 
of  which  I  shall  have  occasion  to  state. 

This  bond  of  co-partnership  being  executed,  and 
this  unexecuted  agreement,  either  being  or  not  being^ 
the  agreement,  meant  to  be  referred  to  by  the 
fifteenth  article,  the  parties  go  on  dealing  in  partner- 
ship from  1786  to  1792.  It  is  undoubtedly  to  be 
looked  at  as  a  circumstance  of  evidence,  that  in  several 
instances  Geddes's  name  is  put  into  securities  given 
.  by  the  company  as  a  body.  He,  acting  as  one  of 
the  partners  in  the  partnership,  is  unquestionably  a 
partner  with  respect  to  all  the  rest  of  the  world ;  and 
from  the  circumstance  of  his  joining  in  the  securitiess 
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(a  circumstance  that  happens  every  day  where  a  man       isao. 
is  not  a  partner  for  loss),  it  must  be  admitted,  that  he 
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was  clearly  and  undoubtedly  a  partner  as  to  the  world  v* 
for  loss ;  but  the  question  here  is,  whether  he  was 
a  partner  as  between  himself  and  his  partners,  for 
loss  as  well  as  for  profit.  He  contends,  that  he  was 
entitled  to  so  much  a  year  for  salary,  that  he 
was  likewise  to  have  the  inducement  of  sharing  a 
seventeenth  of  the  profits,  if  there  were  any  profits; 
but  if  there  were  no  profits,  tad  the  thing  was  on 
the  whole  a  losing  concern,  that  he  was  not  to  be 
liable,  as  between  himself  and  his  partners,  to  pay 
part  of  that  loss.  It  struck  me  very  early  in  the 
argument,  as  a  very  singular  thing,  if  he  was  to  be 
10  liable;  because  if,  as  manager  he  was  to  have 
a  salary,  (put  it  so,  that  he  was  to  have  i  oo  /•  a  year 
as  a  salary  ;)  and  there  was  ^  loss  in  the  course  of  the 
year  of  1,700  /.  and  he  was  to  bear  his  proportion 
of  that  loss  as  between  the  partners,  that  proportion 
being  100/.  he  could  not  get  one  shilling  of  his 
salary. 

Similar  difficulties  run  through  the  whole  deed. 

Without  entering  into  particulars,  I  observe,  that 
there  was  an  end  of  this  partnership  about  the  year 
1 792,  and  it  is  reasonable  to  suppose,  that,  in  the 
^ear  1 792,  when  the  partners  were  about  to  dissolve 
Jl  connection  with  each  other,  they  should  have 
rontemplated  the  obligations  they  were  under  to 
?acli  other,  and  the  demands  they  would  have  on 
^ach  other. 

The  law,  as  I  apprehend,  is,  that  the  trans- 
actions of  partners  are  always  to  be  looked  at,  in 
►rdfer  that  you  may  detennine  between  them,  even 
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1820  against  the  written  articles,  what  clauses  in  those  ar- 
GEDDEs  tides  will  not  bind  them,  provided  those  transactions 
^-  afford  a  higher  probability,  amounting  almost  to  de* 
monstration.  Taking  that  to  be  the  law,  it  appears 
to  me,  notwithstanding  all  the  difficulties  which  be- 
long to  certain  transactions,  which  are  stated  as 
having  taken  place  while  the  partnership  existed 
between  1786  and  1792,  that  the  transactions  after 
1792  are  such  in  their  nature,  that,  consistently 
with  the  safety  and  the  interests  of  mankind,  it  is 
impossible  to  permit  these  copartners  after  those 
transactions,  in  my  judgment,  to  say  that  Geddes 
was  a  partner  with  them  for  loss.  Observe  what 
those  transactions  are  :  Geddes  brings  them  into 
court  in  1792,  demanding  from  them  his  salary; 
what  do  they  do  upon  this  ?  they  refer  the  matter 
to  arbitration — ^that  arbitration  goes  off  j  they  refer 
it  to  arbitration  again — that  arbitration  goes  <^ 
He  then  brings  an  action  in  the  Court  of  Session, 
in  order  to  have  his  salary  calculated,  estimated  and 
paid ;  the  parties  proceed  in  the  Court  of  Session, 
until  a  judgment  is  obtained  in  that  Court,  that  the 
appellant  is  entitled  to  such  a  sum  of  money.  There 
is  then  an  appeal  to  this  House.  In  the  petitions 
of  appeal  he  is  represented  as  a  partner  without 
capital, — those  are  the  very  words  which  are  used  in 
some  of  the  petitions;  and  your  Lordships  affirmed 
that  judgment  of  the  Court  of  Session. 

The  first  demand  in  any  tenable  form,  that  he 
should  be  liable  to  loss,  was  made  in  a  suit  instituted 
in  the  Court  of  Session,  in  Scotland,  in  the  year 
1 807,  that  is  fifteen  years  after  this  partnership  was 
dissolved,  and  in  the  mean  time,  he  was  siung  them 
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for  the  amount  of  his  salary,  a  claim  upon  which  'too, 
they  would  have  been  entitled  to  have  said  :  If  you  oeddm 
establish  your  right  to  this  salary,  you  are,  on  the 
other  hand,  liable  to  us  for  so  much  loss ;  therefore, 
calculate  it  as  you  will,  you  cannot  be  entitled  to 
demand  any  thing,  or,  at  all  events,  not  so  much. 

The  first  intimation  of  a  claim  upon  him  was  in 
the  year  1798,  six  years  afler  the  partnership  was 
dissolved,  when  one  of  the  partners  wrote  a  letter  to 
him,  insisting  that  he  was  liable  to  losses  in  partner- 
ship. He  wrote  in  answer :  I  was  not  a  partner  in 
capital,  I  am  not  liable.  With  that  exception,  they 
did  not  make  a  demand  upon  him,  in  a  form  in 
whkh  he  could  resist  it,  until  the  year  1 807,  fifteen 
years  after  the  partnership  was  dissolved ;  it  appear* 
ing  that,  in  the  mean  time,  there  were  statements 
made  out  of  the  different  proportions  of  the  various 
dbares,  (amounting,  I  think,  in  the  whole  to  eighty,) 
in  which  persons  were  supposed  to  have  an  interest 
in  the  stock,  and  his  name  never  occurred  in  any 
one  of  them. 

Now  it  is  true,  that  during  the  existence  of  the 

partnership  there  are  to  be  found  docquets,  there 

are  to  be  found  statements,  and  there  are  to  be 

found  writings,  from  which  you  would  infer  that 

he  was  a  partner,  both  for  profit  and  for  loss.     But 

looking  at  the  whole  of  these  entries,  as  he  had  no 

interest  whatever  in  the  capital,  it  is  as  impossible 

that  many  of  those  entries  can  refer  to  him,  though 

he  was  a  partner,  as  it  is  that  some  of  those  clauses 

in  thtt  instrument  of  co^partnery  could  refer  to 

him.      He  was  a  partner  capable   of  being   dis- 

uuBsed  at  any  time;  he  was  a  partner  having  no 

Yight  to  draw  out  any  part  of  the  stock,  for  he  had 
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1890.       no  stock  in  it ;  and  therefore  the  terms  which  are 
used  lead  forcibly,  according  to  my  notion,  to  the 

Tr^^m  conclusion,  that  though  he  was  a  partner,  he  was,  in 
some  qualified  sense,  a  partner  different  from  the 
sense  in  which  the  other  partners  were  interested ; 
and  if  he  had  thought  proper  to  quit  the  partnership^ 
if  he  had  died,  or  become  a  bankrupt,  the  provisions^ 
with  respect  to  death  or  bankruptcy,  could  not  have 
applied  to  him  as  they  would  have  applied  to  all  the 
other  partners  in  this  co-partnery  concern ;  but,  on 
the  contrary,  he  stands  distinguished  from  first  to 
last  in  the  nature  of  his  interest. 

In  the  course  of  dealings  among  men,  there  are  a 
great  many  things  done,  some  with  more,  some  with 
less,  regularity  i  some  with  more,  some  with  less^ 
irregidarity  ;  and  men,  before  they  quarrel,  are  much 
too  apt  to  suppose  they  shall  be  set  right  easily  when 
they  happen  to  quarrel ;  but  I  wish  to  ask  this  ques- 
tion :  How  happened  it,  that  if  this  partnership  wai 
dissolved  in  1792,  no  special  demand  should  b^ 
made  upon  the  appellant,  I  say  special  demand,  till 
1807?  fifteen  years  afterwards.  The  reasons  they 
attempt  to  give  in  this  case  appear  to  me  the  most 
futile  and  ridiculous  possible :  They  say,  $0  long  as 
the  amount  of  his  salary  could  not  be  ascertained, 
they  had  no  reason  to  talk  about  losses ;  then,  I  ask, 
why  did  they,  in  the  letter  of  1 798,  talk  about  losses ; 
and  what  signifies  it,  whether  it  was  ascertained, 
if  they  had  a  single  demand,  which  would  ex- 
tinguish, or  pro  tanto  extinguish,  that  salary.  It 
appears  to  me  utterly  impossible  that  that  could  be 
the  reason  on  which  they  acted;  but  besides,  they 
impute  to  him  the  receiving,  as  he  actually  did 
receive,  some  sums  of  money  after  he  left  the  part- 
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Hership  —  they  paid  him  sums  of  money  after  he  ^ 
left  the  partnership ;  and  you  will  recollect  in  the     oeddes 
former  caufee  we  had  notices  of  that  fact.     If  he        •* 
was  liable  to  losses  for  the  partnership,  and  they 
contemplated  them  as  due  from  him,  is  it  possible 
they  could  have  paid  this,  and  not  have  demanded 
the  losses  i 

The  case  has  difficulties  and  peculiarities  upon 
the  bond  of  co-partnery  itself.  It  has  many  diffi- 
culties and  peculiarities  with  respect  to  an  agree- 
ment^  which  is  referred  to  by  the  fifteenth  article  of 
the  bond  of  co-partnery ;  one  of  the  parties  having 
contended  that  a  certain  paper,  unexecuted  and  un- 
signed, is  that  agreement ;  which  is  denied  by  the 
other  party,  the  appellant.  It  is  undeniable  on  the 
ikce  of  this  bond  of  co-partnery  itself,  that  he  was 
to  be,  in  some  qualified  sense,  a  co-partner;  but 
then  it  is  said,  as  this  deed  was  never  executed, 
he  must  be  taken  to  be  a  partner  in  the  sense 
in  which  other  persons  were ;  I  say,  that  is  impos- 
sible from  some  other  parts  of  that  deed  of  co- 
partnery ;  and  with  respect  to  the  docquets  and  entries 
to  which  I  have  been  referring,  they  admit  of  this 
explanation :  that  they  must  be  taken  to  apply  to 
these  partners,  and  those  partners  only,  who  had 
part  of  the  stock  belonging  to  them,  and  who  were 
to  be  dealt  with,  in  case  of  bankruptcy  or  death, 
according  to  principles  which  do  not  apply  to  this 
person. 

I  say  further,  that  if  you  had  found  unequivocal 
proof  in  the  transactions,  during  the  partnership, 
that  he  was  to  be  considered  a  partner,  liable  to  his 
jhare  of  profit  and  loss ;  supposing  the  articles^ 
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clearly  and  unequivocally  to  exprew  that  hew  aa  to 
be  liable  to  loss,  he  would,  upon  the  construction  of 
»"  the  articles,  and  by  inference  from  his  conduct,  have 
been  liable  to  loss ;  but  even  if  the  case  did  amount 
to  that  unequivocal  proof,  (which  it  does  not,)  the 
subsequent  transactions  might  have  so  weakened  and 
destroyed  that  proof,  that  you  could  not  act  fifteen 
years  afterwards  upon  the  effect  of  any  such  trans- 
actions as  those.  For  the  conduct  of  these  persons, 
from  1792  down  to  1807,  is  a  conduct  from  which 
you  would  be  authorized  to  infer  that  they  never  did, 
prior  to  1792,  or  in  1792,  draw  those  inferences 
from  those  transactions  which  they  wish  you  in  1820 
to  draw  from  those  transactions. 

It  is,  therefore,  on  the  ground  of  the  subse- 
quent transactions  that  I  entertain  the  opinion  very 
confidently,  (I  must  say,  at  the  same  time,  very 
humbly  differing  from  the  majority  of  the  Court,) 
that  no  jury  in  this  country  could  have  been  brought 
to  find  this  man  a  partner  on  this  suit,  institu- 
ted in  1 807 }  and  therefore  I  move  the  House,— 
To  find  that  Mr.  Geddes  ought  not  to  be  con- 
sidered,  as  between  him  and  his  partners,  as  a 
partner  liable  to  any  share  of  loss ;  and,  with  that 
finding,  to  remit  the  cause  to  the  Court  of  Session, 
to  do  in  it  what  is  right  and  consistent  with  that 
finding. 

34  July  i8ao. 
The  Lords  find  the  Appellant  ought  not  to  be  consi- 
dered, as  between  him  and  his  partners,  as  a  partner 
liable  to  any  share  of  loss ;  and  with  this  finding,  it  is 
ordered  that  the  cause  be  remitted  to  the  Court  of  Session, 
to  do  as  is  just  and  consistent  with  this  finding. 
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SCOTLAND. 

ON   APPEAL    FROM   THE    COURT   OF   SESSION. 

Richard  Hotchkis  and  James' 
Tytler,  Clerks  to  the  Signet, 
designing    themselves   Trustees,  I   ^       ,, 
nominated  and  appointed  by  the  /  ^PP^^^^^'i 
deceased  Colonel  William  Dick- 
son of  Kilbucho,      -         -        -  ] 

John  Dickson,    Esq.    Advocate,!    n         j    ^ 
nowofKUbucho,    -        -        [j  Respondent. 

A  pursuer,  asserting  in  an  action  of  declaratur  a  right  as        isso. 
unlimited  fiar  of  lands^  has  power  to  execute,  and  is  '        ' 
bound  by  a  deed  of  entail  restricting  his  estate  to  a     hotchkm 
life-rent.  ^* 

A  transaction  between  parties  dealing  upon  a  doubtful 
question  as  to  their  rights,  if  it  be  not  tainted  with 
fraud,  will  be  upheld,  although  one  of  the  parties,  being 
an  advocate  and  brother  of  the  other  party,  acted 
generally  in  the  transaction  as  the  legal  adviser  of  the 
other  party. 

/.  being  seised  of  lands  in  Scotland,  executes  a  deed, 
vesting  the  lands  in  trustees  for  sale  to  pay  debts, 
and  afterwards  to  manage  the  residue  of  the  lands 
until,  by  accumulation  of  rents,  they  could  purchase 
an  equivalent  in  lands  in  the  place  of  those  which 
should  be  sold ;  and  he  directed  that  an  annuity 
of  100/.  for  life  should  be  paid  to  D.  his  brother  and 
heir  at  law,  and  a  like  annuity  to  W.  the  son  of  D. ; 
and  when  the  purposes  of  the  trust  should  be  accom* 
plished,  the  trustees  were  to  devest  themselves  of  the 
estate  in  favour  of  such  person  as  at  that  time  might  be 
the  eldest  son  of  D.  and  his  heir ;  /.  had  never  completed 
his  title  to  the  lands,  and  D.  not  being  satisfied  with 
the  provisions  of  the  trust,  served  himself  heir  to  his 
father,  passing  by  his  brother  1,  and  brought  an  action 
to  reduce  the  deed  of  trust. 
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A  judicial  sequestration  of  the  estate  was  the  couse- 
quence  of  this  action,  and  other  matters  in  htigation 
HOTCHKis         respecting  the  estate. 

In  order  to  settle  all  disputes,  the  parties  interested, 
including  D.  and  W,  executed  a  deed,  submitting  all 
differences  to  the  award  of  chosen  arbitrators.  The 
deed,  among  other  things,  empowered  the  arbitrators 
to  determine  *'  in  what  manner,  to  what  series  of  heirs, 
and  under  what  conditions,  &c.  the  lands  should  be 
settled. 

The  arbitrators,  by  their  award,  directed  that  D.  and  W. 
should  execute,  as  to  the  lands  not  sold,  a  tailzie  and 
strict  settlement  in  favour  of  D.  in  life-rent,  and  W, 
and  the  heirs  male  of  his  body  in  fee,  whom  failing,  &c. 
with  the  clauses  prohibitory,  &c.  contained  in  a  scroll, 
&c.  and  particularly  that  the  life-rent  of  D.  should  be 
charged  with  the  payment  of  an  annuity  of  2QoL 
to  W,  which  should  be  a  real  burden  on  the  lands. 

D.  and  W.  executed  a  deed  of  entail  accordingly ;  but  D. 
refusing  to  deliver  it,  another  deed  of  similar  import  was 
was  drawn  up  and  executed  by  W,  only,  to  whom  the 
trustees  executed  a  deed  of  renunciation  and  disponed 
the  lands ;  X).  having  previously,  by  order  of  the 
arbiters,  conveyed  to  the  trustees  upon  his  claim 
of  right  as  heir,  and  to  perfect  their  title. 

The  entail  contained  the  usual  prohibition  against  selling 
the  estate. 

Upon  failure  of  issue  of  W.  the  lands  by  this  new  entail 
were  limited  to  J.  D.  next  brother  of  W.  The  en- 
tail was  executed  in  1776. 

In  1 785,  D.  being  dead,  and  W.  being  in  possession  of 
the  lands,  and  claiming  a  right,  notwithstanding  the 
entail,  to  sell  for  payment  of  debts,  conveyed  the  lands 
to  a  trustee  for  that  purpose ;  and  the  trustee  having 
accordingly  contracted  with  a  purchaser,  an  action  of 
declaratur  was  raised  by  W.  and  the  purchaser  against 
J.  D.  and  the  other  heirs  of  entail,  concluding  to  have 
it  declared  that  the  lands  were  liable  to  the  trust  for 
the  payment  of  debts,  and  the  decree  of  the  Court 
was  according  to  the  conclusion  of  the  summons. 

In  the  year  1808,  W.  being  embarrassed  and  in  debt, 
advertised  all  the  lands,  except  one  farm  and  a  few 
parks,  with  the  mansion,  for  sale.  Whereupon  J.  D. 
remonstrated,  and  having  threatened  to  prosecute, 
on  behalf  of  himself  and  the  other  heirs  of  entail,  a 
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'   declaratur  of  irritancy^  a  compromise  was  effected  on        i830. 

the  terms  that  a  sufficient  part  of  the  lands  shoidd  be  ' v— 

sold  to  discharge  the  debts  of  TF.,  and  that  of  the  lands     uotcheis 
remaining  unsold,  a  new  entail  should  be  -made,  re-  "^^ 

stricting  the  estate  of  W.  to  a  life-rent,  and  giving  to 
J.  D.  and  the  heirs  of  the  former  entail,  estates  in  tail 
general. 

In  this  transaction  W.  had  no  legal  adviser  but  his 
brother  J.  D.,  who  was  an  advocate,  and  had  usually 
acted  in  that  capacity  towards  W. 

Xhe  deed  of  entail  was  drawn  up  under  the  direction  of, 
and  settled  by  J.  D.  It  contained  a  recital  of  the  former 

.  entail ;  a  statement  of  former  sales  of  parts  of  the  lands 
by  W.  that  he  had  thereby  become  liable  to  a  declara- 
tur  of  contravention  of  irritancy  at  the  suit  of  /•  D., 
but  that  he  had  agreed,  for  the  accommodation  of  W,, 
not  to  object  to  me  sales  already  made,  nor  prosecute 
his  right  of  action,  on  condition  that  W.  would  exe- 
cute the   deed;   and  upon  this  recital,   W.  thereby 

'  limited  the  lands  unsold  to  himself  in  life-rent,  and  to 
J.  D.  in  feSf  and  the  heirs  male  of  his  body,  whom 
failing,  to  the  heirs  female  of  his  body,  &c. 

This  deed  was  accordingly  executed  by  W.,  but  he  be- 
coming again  embarrassed  and  involved  in  debt,  at 
the  instance  of  his  creditors,  brought  an  action  to 
reduce  this  deed  of  entail,  on  the  ground  of  fraud, 
want  of  power,  &c.    The  Court  below  held  that  W. 

.  had  power  to  execute  the  deed,  that  it  was  delivered 
and  irrevocable,  that  there  was  no  legal  ground  to 
set  it  aside;  and  that  it  did  not  appear,  from  the 
tenor  of  the  deed  or  collateral  evidence,  that  W,  was 
improperly  or  fraudulently  induced  to  execute  it. — 
This  judgment  was  affirmed  on  appeal* 


xHE  object  of  this  suit  was  to  reduce  a  deed  of 
entail,  and  annul  a  transaction  which  took  place 
under  the  following  circumstances : 

In  the  year  1767,  Johh  Dickson,  beinc;  seised  of  T™t-deed 

xi_      1      J        /•    f  r  .11       1  1  11.     «ade  in  1767, 

the  lands  of  Kilbucho,   executed  a  trust-deed  in  by  John  Dick- 
favour  of  the  Earl  of  Hyndford  and  others,  wherein, 


•on. 


■OTCHRIS 

V. 
DICKSON. 


306  CASES  IN  THE  HOUSE  OF  LORDS 

1820.       after  mentioning  the  destination  of  the  estate,  he 
added  a  clause  referring  to  a  future  deed  which  he 
9.         meant  to  execute,  **  containing  such  other  destina- 
^*  tion,  and  under  such  burdens,  conditions,  pro- 
**  visions,  restrictions  and  limitations,  as  I  may  here- 
after appoint  to  be  therein  inserted,  by  any  writing 
under  my  hand."  This  purpose  was  not  executed; 
for  Mr.  Dickson  died  suddenly,  in  the  beginning 
of  December,  in  the  same  year. 

By  the  deed  of  trust,  the  trustees  were  directed  to 
sell  such  part  of  the  estate  as  might  be  necessary  to 
pay  the  debts  affecting  it,  and  thereafter  they  were  to 
continue  their  management,  tillf  by  accumulating 
the  rents  of  the  remaining  part  of  the  estate,  they 
could  purchase  lands  yielding  a  rent  eqiuil  to  the 
rent  of  the  lands  which  might  be  sold.  In  the 
mean  time  Darid  Dickson,  the  brother  and  heir- 
at-law  of  John  Dickson,  was  to  be  allowed  an  an- 
nuity of  100/.  ;  and  a  similar  allowance  of  \ooL 
was  to  be  given  to  William,  who  was  the  original 
pursuer  of  this  action,  and  then  the  eldest  son  and 
heir  of  David  ;  and  when  all  the  purposes  of  the 
trust  were  accomplished,  the  trustees  were  to  denude 
(devest)  themselves  of  the  estate,  in  favour  of  what- 
ever person  might  be  the  eldest  son  and  heir  of 
David  Dickson  at  the  time.  John  Dickson,  the 
maker  of  this  trust-deed,  bequeathed  various  lega- 
cies and  annuities,  and  died  considerably  in  debt, 
which  rendered  it  probable  that  the  trust  would  be 
of  some  continuance. 

These  circumstances  induced  David  Dickson  to 
serve  himself  heir  to  his  father  William,  and  there- 
upon raised  an  action  of  reduction  for  setting  aside 
the  trust-deed  of  his  brother  John,  who  had  never 
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^d  his  titles  to  the  estate.    In  consequence  of 

ion,  and  other  subjects  of  litigation  respecting    hotchkis 

tte,  which  occasioned  a  judicial  sequestration,         ^' 

nras  devised  for  submitting  to  arbitration  all 

;ters  in  dispute  between  the  parties  interested 

estate. 

deed  of  submission  empowered  the  arbiters  Deed  of  sub- 

•ect  what  steps  should  be  taken  by  the  parties  jUiy  14,' 1771. 

enuding  (devesting)  the  trustees,  named  by 

laid  deceased  John  Dickson,   of  the  lands, 

3,  and  other  subjects  which  belonged  to  him, 

or  removing  the  sequestration  thereof."     It 

apowered  them  '^  to  appoint  such  parts  of 

estate  or  other  subjects  to  be  sold,  as  they 

think  necessary,  for  payment  of  the  debts 

ing  the  same,''  &c. ;   also   ^^  to  determine 

provisions  shall  be  settled  on  the  younger 
ren  of  the  said  Mr.  David  Dickson,  and  in 

manner  the  same  shall  be  secured ;"  and 
,  **  to  determine  in  what  manner,  to  what 
I  of  heirs,  and  under  what  burdens,  limita- 
,  conditions,  prohibitory,  irritant  and  reso- 
?  clauses,  the  said  lands  and  estate,  or  what 
thereof  may  remain  unsold,  shall  be  settled  ^ 
in  general  to  determine  and  appoint  every 
;  to  be  done,  of  or  concerning  the  lands, 
s,  and  other  subjects,  heritable  or  moveable, 
belonged  to  the  said  deceased  John  Dickson, 
li  the  said  arbiters,  or  either  of  them,  in  case 
le  death  or  non-acceptance  of  the  other,  or 
h  the  said  oversman  may  judge  fit  and  neces* 
to  be  done  for  the  interest  of  the  said  parties, 
i  final  and  amicable  settlement  of  their  whole 
ly  affairs." 
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1880.  Mn  David  Dickson,  as  the  heir-at-law,  and  his 

HOTCHKis  ^Id^st  son  William  Dickson,  as  the  first  expectant 

»•  heir  under  the  trust-deed,  were,  in  point  of  form, 

o  ,.  .  the  only  persons  named  as  parties  to  this  submission, 

conditions  of  and  who  exccutcd  it ;  but  the  trustees  required  the 

the  trustees  i    ,.               i    j«     i.                r                       j*-l              j 

approbation  and  discharge   of  every  creditor  and 


denuding. 


Award  pro- 
nouncea  bj 
the  arbiters* 


legatee  upon  the  estate,  which  was  to  be  obtained 
in  consideration  of  David  Dickson  and  his  eldest 
son,  jointly,  giving  new  heritable  securities;  and  at  the 
same  time  conveying  to  a  trustee  the  separate  estate 
of  Culter,  &c.  for  the  purpose  of  paying  off  the 
debts.  In  the  second  place,  the  direct  sanction  of 
at  least  the  immediate  substitute  heirs  under  the 
trust-deed  was  required;  and,  in  the  third  place, 
that  the  residue  of  the  estate  should  be  freed  from 
debt,  and  completely  secured  by  a  strict  entail. 

Dr.  Michael  Dickson,  who  was  a  younger  brother 
of  David  Dickson,  and  a  creditor  to  a  considerable 
amount,  having  refused  to  accede  to  the  arrange- 
ment, in  order  to  remove  this  obstacle,  the  respon- 
dent, with  his  younger  brother  David,  and  another 
person  at  the  respondent's  request,  concurred  in 
granting  a  bond  to  the  trustees  for  a  sum  of  3,000 /• 

The  preliminaries  having  been  arranged,  a  decree- 
arbitral  was  pronounced,  and  the  trustees  executed 
a  conveyance  in  terms  of  the  trust.  These  deeds 
are  both  dated  11  th  August  1775,  and  refer  to  each 
other.  The  decree-arbitral,  instead  of  the  annuity 
of  100/.  allowed  by  the  trust-deed,  awarded  to  Mr. 
David  Dickson  the  life-rent  of  the  whole  estate,  sub- 
ject to  the  charge  of  an  annuity  in  favour  of  his  son ; 
and  instead  of  the  annuity  of  1 00  /.  to  his  eldest 
son,  the  sum  of  250/.  charged  upon  the  father's  life- 
estate,  was  given  to  him  during  his  father's  lif^t  and 
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upon  his  father's  decease,  an  estate  to  him  and  the       1890. 
heirs  male  of  his  body.     It  contained  the  following 
finding  as  to  the  execution  of  a  deed  of  entail :  v. 

"  We  having  now  considered  the  particular  situ- 

All   i*nfi 

"  ation  and  circumstances  of  the  estate  of  Kilbucho,  "?*  '  ^ 
"  and  of  the  said  Mr.  David  and  William  Dickson^  ordend. 
'*  and  the  several  particulars  relative  thereto,  which 
'^  have  been  laid  before  us,  and  being  desirous,  so 
far  as  possible,  to  preserve  for  the  family  such 
parts  of  the  estate  as  the  situation  of  affairs  will 
permit,  &c.  decern  and  ordain  the  said  Mr.  David 
and  William  Dickson,  for  their  respective  rights 
and  interests,  on  or  before  the  1  st  day  of  October 
next,  to  execute  a  tailzie  and  strict  settlement  of 
"  the  lands  and  barony  of  Kilbucho,  in  favour  of  the 
"  said  Mr.  David  Dickson  in  life-rent,  and  the  said 
William  Dickson  and  the  heirs  male  of  his  body 
in  fee,  whom  failing,  to  the  other  heirs  mentioned 
in  a  scroll  of  the  said  tailzie  signed  by  us  of  the 
•*  date  hereof,  as  relative  to  this  decree-arbitral, 
"  and  with  and  under  the  whole  conditions,  pro- 
•*  visions,  clauses,  prohibitory,  irritant  and  reso- 
"  lutive,  contained  in  the  said  scroll ;  and  parti- 
cularly with  and  under  this  condition,  that  the 
life-rent  right  of  the  said  Mr.  David  Dickson 
shall  be  burdened  with  the  payment  of  a  free 
annuity  to  the  said  William  Dickson  of  250/. 
sterling  money  yearly,  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions, 
'*  banning  the  first  term's  payment  at  the  term  of 
*^  Martinmas  next,  for  the  half  year  preceding,  and 
^'  80  to  continue  during  the  life  of  the  said  Mr. 
**  David  Dickson ;  and  which  annuity  shall  be  a  real 
'^  burden  upon  the  lands  and  estate  contained  in 
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"  the  said  entail ;  and  the  said  William  Dickson, 
^*  in  case  the  same  is  not  regularly  paid  to  him, 
"  shall  have  access  to  the  rents  of  the  said  estate 
"  to  the  extent  of  what  is  unpaid,  notwithstanding 
"  the  life-rent  disponed  to  the  said  Mr.  David  Dick- 
son :  but  it  shall  be  declared  by  the  said  entail, 
that  although  the  said  William  Dickson  shall  have 
"  access  to  the  rents  of  the  estate  for  payment  of 
the  above  annuity,  yet  that  the  by-gones  of  such 
annuity  shall  not  be  the  ground  of  any  adjudication 
of  the  property  of  the  said  entailed  estate  ;  and 
we  decern  and  ordain  the  said  parties  to  put  the 
said  entail  upon  record  in  the  register  of  tailzies, 
and  to  complete  the  same  by  charter  and  infeft- 
ment,  as  soon  as  the  same  can  be  properly  done." 
The  trustees  executed  their  deed  of  renunciation 
and  conveyance  on  the  same  date  as  the  decree- 
arbitral,  but  it  was  not  delivered  till  the  entail  was 

trustees.  .     i 

Aug.  19, 1775.  executed. 

This  deed  of  entail  was  executed  by  David  Dick- 
son and  his  son  William ;  but  David  having  pre- 
viously executed  an  entail,  which  is  still  extant, 
refused  to  deliver  up  the  new  one. 

In  consequence  of  this  refusal,  some  delay  took, 
place  ;  and  as  the  trustees  would  not  give  up  their 
deed  of  renunciation  till  the  entail  was  also  delivered, 
up,  another  copy  of  the  deed  of  entail  was  prepared 
and  executed  by  William  alone,  who,  being  formally 
the  disponee  of  the  trustees,  was  sufficiently  m  tituh 

Jan.  7, 1776.  to  execute  the  entail  alone.  The  deed  was  accord- 
ingly so  executed.  It  proceeded  expressly  upon  the 
decree-arbitral,  and  contained  all  the  usual  prohi- 
bitory, irritant  and  resolutive  clauses,  and  was 
executed  according  to  the  statute  1685,  <^h«  ^^* 


Deed  of 
renunciation 
and  convey- 
ance by  the 
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John  Dickson,  who  executed  the  trust-deed,  not       1B20. 
having  completed  his  titles  to  the  estate,  the  right  " 
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of  his  trustees  was  incomplete,  especially  as  David        v. 
had  served  himself  heir  to  his  father,  passing  by  his    ^'*-**®^' 
brother  John.     In  order  to  remove  this  objection, 
David,  by  order  of  the  arbiters,  conveyed  the  lands  to 
the  trustees.  The  trustees  then  conveyed  to  William, 
and  he,  by  order  of  the  arbiters,  executed  the  entail. 

The  entail  contained  the  following  provision :  Prohibition 
«  It  shall  not  be  in  the  power  of  me,  the  said  Wil-^"*'*^^' 
**  Kam  Dickson,  or  any  of  the  heirs  of  entail  suc- 
''  ceeding  in  the  said  lands  and  estate,  to  sell, 
"  alienate,  or  impignorate  the  same,  or  any  part 
**  thereof,  either  irredeemably  or  under  reversion, 
**  or  to  burden  the  same  in  whole  or  in  part,  with 
•*  any  debts,  or  any  other  burden,  inciunbrance,  or 
*•  servitude  whatsoever." 

The  irritant  clause,  which  is  coupled  with  a  pro-  irritant  and 
vision,  binding  William  Dickson  and  the  heirs  of  ^^^*^*^* 
entail  to  redeem  adjudications  or  other  legal  dili- 
gence, is  thus  expressed :  "  In  case  of  our  failing 
"  to  redeem  accordingly,  we  shall  forfeit  and  lose 
'^  our  right  to  the  lands  and  estate  above  disponed, 
&c. ;  and  with  and  under  this  irritancy,  as  it  is 
hereby  conditioned  and  provided,  that  in  case  I, 
"  the  said  William  Dickson,  or  any  of  the  heirs  sue- 
'*  ceeding  to  the  lands  and  estate  before  disponed, 
^*  shall  contravene  the  before  written  conditions, 
provisions,  restrictions  and  limitations  therein  con- 
tained, or  any  of  them,  that  is,  shall  fail  or  neglect 
to  obey  or  perform  the  said  other  conditions  and 
provisions,  and  each  of  them,  or  shall  act  contrary 
to  the  said  other  limitations  or  restrictions,  or  any 
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^*  of  them,  then  and  in  either  of  these  cases,  I  the 

*  said  William  Dickson,   or  any  other  person  or 

*  persons  so  contravening,  shall,  for  ourselves  only, 
'^  amit,  lose  and  forfeit  all  right,  title  and  interest 

*  which  we  have  to  the  lands  and  estate  before  dis- 
'*  poned,  and  as  such  right  shall  become  void  and 
'*  extinct,  so  the  said  lands  shall  devolve,  accresce 
'*  and  belong  to  the  next  heir  appointed  to  succeed, 
'*  although  descended  of  the  contravener's  own  body, 
'*  if  capable  to  possess  and  enjoy  the  said  lands  and 
'  estate,  in  the  same  manner  as  if  the  contravener 
'*  were  naturally  dead,  and  had  died  before  contra- 
vention/' 

The  concluding  clause  of  the  entail  was  in  these 
words :  "  And  lastly,  I  hereby  authorize  the  said 
*^  Mr.  John  Dickson,  or  any  of  the  substitutes  above 
"  named,  to  apply  to  the  Court  of  Session  to  have 
"  this  present  tailzie  judicially  recorded,  in  terms 
Ftb.  13, 1776.  "  of  the  act  of  parliament."  The  deed  was  accord^ 
ingly,  on  the  13th  of  February  1 776,  recorded  upon 
a  petition  by  the  respondent,  Mr.  John  Dickson,  the 
first  substitute,  and  thereby  completed,  agreeably, 
to  all  the  forms  which  are  required  by  the  law  oF 
Scotland. 

For  several  years  after  the  trustees  denuded, 
the  respondent  managed  the  estate  as  factor,  both 
for -his  father,  Mr.  David  Dickson,  and  for  his 
brother  William,  who  was  the  pursuer  of  the  present 
action  in  the  Court  of  Session.  In  March  1779, 
the  pursuer  went  in  the  army  to  America,  and  the 
respondent  then  accepted  from  him  a  commission 
and  factory,  under  which  he  managed  all  his  aflBurs 
in  Great  Britain,  both  before  the  father  s  death,  which 
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took  place  in  1 780,  and  afterwards  until  the  respon*       182a 
dent's  return  at  the  peace.  hotchkis 

In  consequence  of  the  embarrassment  of  his  ^ickson 
brother's  affairs,  and  soon  after  his  return,  the  re- 
spondent resigned  the  factoiy  and  commission.  But 
previous  thereto  he  raised  an  action  before  the  Court 
of  Session,  under  a  power  reserved  in  the  deed  of 
entail,  for  selling  as  much  of  the  estate  of  Kilbucho 
as  was  necessary  to  relieve  his  brother  from  some 
debts  which  were  a  burden  upon  the  entail.  By 
the  decree  of  the  Court,  in  this  action,  it  was  found,  ^^^^  o^ the 

'  ,  .  'Court  as  to 

**  that  the  pursuer  must  lay  out  any  surplus  price  of  surplus  price. 
"  the  said  lands,  when  sold,  at  the  sight  of  and  to    ^^'  *  '  *^ 
**  the  satisfaction  of  the  heirs  of  entail,  in  the  precise 
''  terms  of  the  said  disposition  and  entail." 

Upon  the  sale  there  was  a  surplus  of  600  /.  which 
was  not  applied  in  terms  of  the  decree,  but  appro- 
priated to  his  own  use  by  William  Dickson,  who 
being  involved  in  debt,  soon  afterwards  conveyed 
the  estate  to  John  Loch,  in  trust,  with  power  to  sell 
the  whole  or  part  for  payment  of  his  creditors. 

Under  this  power,  a  part  of  the  estate  was  sold 

by  Mr.  Loch  to  a  Mr.  Cunningham.     Whereupon 

an  action  of  declarator  was  brought  in  the  Court 

of  Session  by  William  Dickson,  and  Mr.  Loch,  as 

his  trustee,  to  have  it  declared  that  they  had  power 

to  make  such  sale  ^  and  at  the  same  time,  a  bill  of 

suspension  was  presented  by  Mr.  Cunningham,  the 

purchaser,  to  delay  payment  of  the  price  until  the 

Judgment  of  the  Court,  as  to  the  right  of  selling, 

y^as  obtained. 

VOL.  II.  y 
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18^.  In  that  action  the  i^espondent  was  called  with  tbi^* 

other  heirs  of  entail ;  but  the  suit,  (as  representees 
by  the  respondent),  was  entirely  amicable,  and  th^ 
expense  on  both  sides  was  paid  by  William  Dickson.  ^ 
The  information,  in  name  of  the  heirs  of  entail,^^ 
though  it  did  not  oppose  the  sale  then  contemplated, « 
sought  some  security  against  further  sales.     The-^ 
concluding  paragraph  was  in  these  words :  **  Upon^ 
'*  the  whole,  the  defenders  hope  your  lordships  will  J 
'^  be  inclined  to  sustahi  the  entail  in  question^  eren  ^ 
'*  against  the  pursuer's  creditors.     But  if,  on  the 
**  contrary,  this  fair,  onerous,  and  necessary  deed 
*^  shall  be  found  ineffectual  against  creditors,  they 
^^  trust  that  it  will  at  least  be  effectual  against  the 
•*  pursuer." 

The  information  for  William  Dickson  stated, 
that  the  question  was  not  between  him  and  the 
heirs  of  entail,  but  a  question  with  his  onerous 
creditors,  viz. :  "  Whether  this  deed  of  entail  may 
'*  be  considered  a  gratuitous  or  onerous  deed  in 
"  any  qucsticb  betwixt  the  pursuer  and  the  heirs  of 
"  tailzie  alone,  will  not  affect  the  present  question, 
"  which  is  a  case  with  the  onerous  creditors  of  the 
"  pursuer,  who  insist,  by  their  trustee,  that  the 
"  onerous  debts  and  deeds  of  William  Dickson, 
*^  the  maker  of  the  entail,  must  be  effectual  against 
"  his  estate." 

The  summons  concluded,  "  that  it  should  be  de- 
"  clared,  that  the  trust-deed  granted  by  William 
"  Dickson  to  John  Loch  affects  the  lands  for  pay- 
•*  ment  of  the  debts  therein  mentioned,  and  other 
'•  debts,"  &c. 
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When  the  cause  came  into  Court,  in  the  year       ^^^^'    . 
1786,  Lord  Braxfield  observed,  "  that  the  arbiters     hotcuxis 

designed  to  bind  William  Dickson,  but  they  did     dicIsou. 

not  take  the  right  way.  They  should  have  re- 
^*  stricted  his  right  to  a  life-rent ;  for  so  long  as  he 
*^  holds  the  fee  of  the  property  his  debts  must  affect 
"  it/'  This  opinion  was  adopted  by  the  Court ; 
and  upon  the  acquiescence  of  the  heirs  of  entail 
a  decree  was  made,  corresponding  with  the  con- 
elusion  of  the  summons. 

This  decision  was  not  satisfactory  to  the  purchaser, 
who  refiised  to  pay  the  price  unless  a  judgment  of  the 
House  of  Lords  was  obtained.  Upon  this  objection,  to 
avoid  expense  and  delay,  it  was  proposed,  and  upon 
conference  agreed,  that  the  respondent  should  concur 
with  William  Dickson  in  granting  the  disposition ; 
and  a  conveyance  also  was  granted  to  the  purchaser 
of  the  whole  of  the  remainder  of  the  estate,  in  real 
warrandice. 

In  the  year  1809,  William  Dickson,  having  in-  Further  saia 
curred  new  debts,  in  order  to  relieve  himself  pro*  ^  *^' 
posed  to  sell  a  further  part  of  the  estate  ;  whereupon 
the  respondent  intimated  to  his  brother  his  intention 
(on  behalf  of  the  heirs  of  entail)  to  prosecute  a  de- 
clarator of  irritancy,  which,  though  it  might  not 
prevent  the  sale  then  intended,  so  far  as  the  interest 
of  the  creditors  were  concerned,  yet  would  prevent 
any  future  sales,  and  in  so  far  secure  the  interests 
of  the  heirs  of  entail. 

At  the  same  time  the  respondent  made  a  proposal  Agreement 
and  offer  to  his  brother,  that  if  he  would  do  what  the  ti!m  between 

Y    2  ^^^^  parties. 
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1820.       Court  suggested  in  the  year  1786,  andwiiiclii  agree- 
ably to  the  opinion  then  given,  ought  to  have  been 
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V.  done  at  the  original  settlement  of  the  family  afl&irs 
in  1776,  viz.  restrict  himself  to  a  life-rent,  the 
matter  should  be  amicably  settled  without  further 
trouble  or  expense.  To  this  proposal  William  Dick- 
son assented  ^  and  thereupon  a  transaction  of  agree* 
ment  took  place  between  the  parties  ;  the  respondent, 
as  next  heir  of  entail,  assenting  to  the  sale  of  part 
of  the  estate  for  the  sum  of  6,300/.  which  was  to  be 
applied,  so  far  as  required,  in  payment  of  the  debts  of 
William  Dickson,  and  the  surplus  was,  by  the  agree- 
ment, to  be  invested  upon  the  trusts  of  the  entail. 
On  the  other  hand,  William  Dickson  agreed  to  exe- 
cute a  new  entail,  reducing  his  estate  in  the  lands 
of  Kilbucho  to  a  life-rent. 

The  deed  creating  this  new  entail  was  drawn  by 
John  Dickson,  writer  to  the  signet,  the  nephew  of 
the  parties  to  the  transaction,  and  under  the  direc- 
tion of  the  respondent,  who  made  in  the  scroll, 
as  originally  drawn,  the  marginal  additions  which 
appear  printed  in  italics  in  the  following  clauses. 

1 .  I  bind  and  oblige  me  and  my  heirs  and  suc- 
cessors whomsoever,  without  the  benefit  of  discussing 
them  in  order,  to  infeft  myself  in  life-rent ;  for  wy 
life-rent  use  allenarly ;  and  the  said  John  Dickson^ 
and  the  other  heirs  of  tailzie  above-named,  in  fee, 
with  and  under  the  conditions,  &c. 

2.  In  the  clause  which  provides  against  the  lands 
being  afiPected  by  debt,  the  words  in  italics  were  mar- 
ginal additions  in  the  hand-writing  of  the  respon- 
dent. "  Debts  or  deeds,  legal  or  voluntary,  contracted 
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"  or  granted  hy  me  as  life-renter^  or  by  the  said 
*•  John  Dickson  as  heir,  or  to  be  contracted,"  &c.       hotchkis 
3.  The  last  addition  was  in  the  irritant  and  reso-         «• 

DICKSOM 

lutive  clause,  which  originally  provided  only  for  the 
case  of  heirs  failing  or  neglecting  to  perform  the  con- 
ditions of  the  deed ;  the  marginal  addition  was, 
'*  or  shall  act  contrary  to  the  said  other  limitations 
"  or  restrictions,  or  any  of  them." 

The  draft  was  settled  by  the  respondent,  and  trans- 
mitted to  William  Dickson ;  but  the  respondent  had 
been  his  ordinary  legal  adviser,  and  he  had  no  other 
adviser  in  this  transaction. 

This  deed,  which  was  shortly  afterwards  (1809), 
executed,  proceeded  upon  the  following  narrative 
and  statement  of  considerations,  and  contained  limi- 
tations to  the  following  effect : 

*'  Know  all  men,  by  these  presents,  that  I,  Briga-  Preamble 
"  dier-general  William  Dickson  of  Kilbucho,  con- ^p*"^')',  809. 
sidering,  that  by  disposition  and  deed  of  entail, 
executed  by  me,  dated  the  27th  day  of  January 
1776,  I  gave  and  disponed,  heritably  and  irre- 
"  deemably,  to  David  Dickson,  my  father,  in  life- 
**  rent,  and  to  myself  in  fee,  and  the  heirs  male  of 
*^  my  body ;  whom  failzieing,  to  John  Dickson,  ad- 
**  vocate,  my  first  brother,  and  the  heirs  male  of  his 
**  body ;  whom  failzieing,  to  the  other  heirs  of  tail- 
«'  zie  and  provision  therein  particularly  mentioned, 
'*  All  and  whole  the  lands  and  barony  of  Kilbucho, 
'<  comprehending  the  lands  and  others  therein  and 
''  after  mentioned,  lying  in  the  parish  and  regality 
'^  of  Elilbucho,  and  sheriffdom  of  Peebles,  with  and 
**  under  the  conditions,  provisions,  restrictions,  limi- 
'^  tations,  exceptions,  clauses  prohibitory,   irritant 
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and  resolutive,  therein  specified;  that  notwith- 
standing thereof,  I  had  sold  a  considerable  part  of 
the  said  lands  and  estate,  and  have  thereby  become 
liable  to  a  declarator  of  contravention  of  irritancy, 
at  the  instance  of  the  said  John  Dickson,  which 
he  might  now  raise  against  me ;  but  whereas  he 
the  said  John  Dickson  has,  for  my  accommodation, 
agreed  not  to  object  to  the  sales  already  made  of 
part  of  the  foresaid  lands,  for  payment  of  certain 
debts  contracted  by  me,  nor  to  pursue  any  action 
of  declarator  or  irritancy  against  me,  upon  con- 
dition of  my  granting  the  deed  underwritten,  for 
the  purpose  of  preventing  any  further  sales  of 
what  still  remains  of  the  estate :  Therefore  I  have 
given,  granted  and  disponed,  as  I  do  hereby,  with 
and  under  the  conditions,  provision!,  restrictions, 
limitations,  clauses  prohibitory,  irritant  and  reso- 
lutive, declarations  and  reservations  after  specified, 
give,  grant  and  dispone,  to  and  in  favour  of  myself 
in  life-rent,  for  my  life-rent  use  allenarly,  and  to 
the  said  John  Dickson,  my  first  brother,  in  fee, 
and  the  heirs  male  of  his  body ;  whom  failing,  to 
the  heirs  female  of  his  body,  the  eldest  always 
succeeding  without  division ;  whom  failing,  to  the 
Reverend  David  Dickson,  my  next  brother,  and 
the  heirs  male  of  his  body ;  whom  failing,  to  the 
heirs  female  of  his  body ;  whom  failing,  to  JatHe^ 
Dickson,  now  James  Ranaldson  Dickson,  my 
third  brother,  and  the  heirs  male  or  female  of  his 
body ;  whom  failing,  to  Elizabeth  Dickson,  my 
sister,  and  the  heirs  of  her  body ;  whom  all  Rul- 
ing, to  the  other  heirs-substitute  in  the  foresaid 
deed  of  entail,  the  eldest  heir  female  always  auc- 
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<<  ceeding  without  division ;    and  excluding  heirs 


portioners  throughout  the  whole  course  of  succes- 
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sion  hereby  established,  heritably  and  irredeemably,        »• 
**  all  and  whole,"  &c. 

The  deed  contained  an  obligation  to  infeft  pro- 
curatory  of  resignation,  precept  of  sasine,  and  the 
usual  prohibitory^  irritant  and  resolutive  clauses, 
against  altering  the  order  of  succession,  or  burden- 
ing or  alienating  the  estate.  Upon  this  deed  infeft- 
ment  was  taken  by  the  agent  of  William  Dickson, 
and  recorded  in  the  record  of  sasines. 

In  the  year  1813,  William  Dickson  again  became 
embarrassed  in  his  affiiirs ;  and  being  pressed  by  his 
creditors,  and  advised  that  the  entail  of  1 809  was 
invalid,  he  raised  an  action  to  reduce  that  entail. 
At  the  same  time,  the  appellant  William  Tytler 
obtained  from  William  Dickson  a  minute  of  sale 
of  the  estate,  raised  an  action  of  suspension  against 
a  threatened  charge  for  payment  of  the  purchase- 
money,  on  the  alleged  ground  that  the  vendor 
could  not  give  the  purchaser  a  proper  right  to  the 
estate,  but  in  truth  to  try  the  validity  of  the  entail ; 
both  which  actions  came  before  Lord  Balgray,  as 
Ordinary,  and  were  conjoined. 

On  the  6th  of  July  1813,  the  following  interlocutor  Lord  Bftigmy  •§ 
was  pronounced,  "  The  Lord  Ordinary,  having  con-  ^  ap^^aJed"' 
**  sidered  the  memorial  for  Colonel  William  Dickson  Jj|j"^g  ^^ 
^^  <vf  Kiibucho,  charger  and  pursuer ;  memorial  for 
<•  JaoBies  Tytler,  writer  to  the  signet,  and  suspender ; 
^^  drfmces  for  John  Dickson,  against  the  action  of 
*^  iMbction  at  the  instance  of  the  said  William  Dick- 
*^  son :    In  respect  that  the    pursuer  and  charger 
**  asserts  and  maintains,  that  he  was  unlimited  fiar 
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of  the  estate  of  Kilbucho,  and  had  the  right  o 
disposing  thereof  as  he  thought  proper,  iwo,  finds 
"  that  so  far  as  he  is  concerned  he  had  power  to 
"  execute  the  deed  of  entail,  dated  28th  April  1 809 : 
**  2d0j  finds,  that  the  said  entail  is  a  delivered  deed, 
**  and  irrevocable  ;  and  that  the  pursuer  has  con- 
"  veyed  away  the  right  of  fee,  and  has  restricted 
"  his  right  to  that  of  life-rent  allenarly ;  3/10,  finds, 
**  that  no  legal,  just,  or  reasonable  ground  is  assigned 
**  by  the  pursuer  or  by  the  suspender  for  setting  aside 
"  the  said  deed :  therefore,  in  the  process  of  reduc- 
^*  tlon,  assoilzies  the  defender ;  and  in  the  suspension, 
"  suspends  the  letters  simpliciter,  and  decerns." 

Upon  a  representation  by  the  appellants,  the  Lord 
Ordinary  again   minutely  considering  the    whole 
argument  on  both  sides,  pronounced  a  second  inter- 
locutor. 
Lord  Baigray'a      •*  The  Lord  Ordinary  having  resumed  consider 
cutor  appealed  "  ration  of  this  representation  (the  pursuers),  with. 
Nov  16  i8i3. " '^®   answers  thereto,  and  having  also   resumed 
**  consideration  of  the  former  papers  in  the  cause, 
"  with  the  deed  of  entail  1809,  ^^^  scroll  thereof: 
^*  In  respect,  imOj  that  it  does  appear  that  the  exe^* 
"  cution  of  the  deed  of  entail  1809,  was,  under  alL 
"  circumstances,  a  measure  highly  proper,  prudent^ 
"  and  expedient  on  the  part  of  the  pursuer :  2do,. 
**  that  it  is  admitted  by  the  pursuer,  tLat  he  volun- 
taiily  executed  the  said  entail,  and  had  power  to 
do  so  i  and  that  there  does  not  appear,  from  the 
tenor  of  the  deed  itself,  or  any  other  collateral 
circumstance,  any  foundation  for  the  allegation 
"  that  the  pursuer  was  improperly  or  fraudulently 
''  induced  to  execute  said  deed ;  and  that  the  pre- 
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"  sent  proceedings  seem   to  arise  rather  'from  a       ^^^ 
**  change  of  mind  on  the  part  of  the  pursuer,  than     botchkis 
"  the  discovery  of  any  facts  attending  the  execution 
"  of  the  entail  1809:  therefore,  refuses  the  desire 
"  of  the  representation,  and  adheres  to  the  inter- 
"  locutor  reclaimed  against." 

Upon  a  second  representation  by  the  appellants, 
the  Lord  Ordinary,  on  January  21,1814,  appointed 
informations  to  be  ready  in  a  fortnight ;  but  in  the 
mean  time  the  minute  of  sale  was  renounced  by 
a  discharge,  dated  February  7,  1814.  Whereupon 
William  Dickson  became  nominally  the  sole  party. 
By  a  deed,  dated  the  31st  of  January  1814,  William 
Dickson  conveyed  to  the  appellants,  as  trustees,  all 
his  estate  and  interest  in  the  matter  in  dispute,  with 
power  to  carry  on  the  action,  or  raise  a  new  action 
in  their  own  name,  or  in  the  name  of  William  Dickson, 
or  of  his  creditors. 

By  an  interlocutor  of  the  Inner  House^  dated 
June  2,  1814,  ''  The  Lords  having  advised  the 
'*  mutual  informations  for  the  parties  and  whole  pro- 
**  cess ;  the  suspension  at  the  instance  of  Mr.  Tytler 
"  being  withdrawn,  assoilzie  the  defenders  from  the 
"  whole  conclusions  of  the  actions  of  reduction,  and 
**  find  and  decern  in  the  terms  of  Lord  Balgray's 
"  interlocutors  of  the  6th  July  and  1 6th  November 
"  last,  &c."  By  a  second  interlocutor  (June  28, 
1814,)  a  reclaiming  petition  was  refused,  without 
answers ;  and  by  a  third  interlocutor  costs  were  given 
against  William  Dickson. 

Soon  after  these  judgments  had  been  pronounced 
William  Dickson^  the  pursuer,  died  in  extreme 
pecuniary  distress,  having  before  his  death  given  to 
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i8go-       his  creditors  the  power  of  prosecuting  the  suit  then 

fcoTcHKis    ^^  process,  by  the  trust-deed  before  mentioned,  which 

^-         was  recorded  in  the  books  of  council  and  session 

in   Scotland,   9th   February    1816,   conveying  his 

lands  to  the  appellants,  for  behoof  of  his  creditors. 

The  deed  commences  as  follows :  "  Be  it  known 
"  to  all  men  by  these  presents,  that  I,  Colonel  Wil- 
'*  liam  Dickson,  of  KUbucho,  taking  into  my  consi- 
'*  deration,  that  upon  the  24th  April  i8og,  I  was 
'*  induced  to  execute  a  disposition  and  deed  of  entail 
**  of  my  lands  and  estate  after  mentioned,  in  favour 
"  of  myself,  in  life-rent,  and  John  Dickson,  esquire, 
"  of  Culter,  advocate,  my  brother,  in  fee;  whom 
"  failing,  cert&in  other  heirs  of  tailzie  therein  men- 
*^  tioned,  to  my  enormous  lesion,  as  well  as  to  the 
*'  great  injury  of  my  just  and  lawful  creditors  ;  and 
**  that  I  have  brought  an  action  before  the  Lords  of 
**  Council  and  Session  against  the  said  John  Dickson, 
**  and  the  heirs  substituted  to  him  in  the  said  deed, 
*^  for  setting  aside  the  same  on  various  grounds ;  and 
^'  which  action  is  now  in  dependence  before  Lord 
^*  AUoway,  as  Ordinary  thereto :  And  I  being  desir- 
"  ous  to  do  every  thing  in  my  power  for  the  benefit 
**  of  my  said  creditors,  and  to  enable  them  the  better 
**  to  set  aside  the  said  deed  executed  by  me  to  their 
"  prejudice,  and  to  obtain  justice  for  themselves  in 
**  the  said  matter,  I  therefore  hereby  give,  grant  and 
''  dispone,  to  and  in  favour  of  Richard  Hotchkis 
*'  and  James  Tytler,  writers  to  the  signet,  imd  the 
*'  survivor  of  them ;  whom  tailing  by  death,  nan^ 
''  acceptance,  or  otherwise,  to  any  other  person  or 
*^  persons  who  shall  be  nominated  and  appointed  by 
^^  the  majority  of  my  creditors  in  value,  assembled  at 
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"  a  general  meeting,  as  trustees^,  for  and  to  the  use       ig^o- 
*•  and  behoof  of  all  my  present  just  and  lawful  credi-    hotchkts 
**  tors,  all  and  whole,*'  &c.  (the  lands  of  Kilbucho).  ^• 

A  is  1  11  /•  11  111  DICKSOH. 

After  the  powers  usually  conferred  by  such  deed, 
it  proceeds  thus  :  "  And  for  rendering  the  above- 
•*  written  disposition  more  effectual,  with  special 
*'  power  to  my  said  trustees  and  trustee  acting 
"  for  the  time,  to  insist  in  and  follow  forth,  at  the 
**  expense  of  me  and  my  heirs  and  successors,  the 
**  aforesaid  action  of  reduction,  or  to  raise  such  new 
^'  actions  as  they  shall  be  advised  to  prosecute  against 
'*  the  said  John  Dickson,  my  brother,  and  all  others 
««  concerned,  and  that  either  in  my  name,  or  in  the 
*'  names  of  themselves,  as  trustees  aforesaid,  or  in 
'*  the  names  or  name  of  all  or  any  number,  or  any 
"  one  of  my  said  just  and  lawful  creditors,  as  they 
''  shall  think  most  conducive  for  obtaining  a  void- 
'*  ance  and  reduction  of  the  said  deed,  and  to  employ 
**  agents  and  counsel,  and  to  take  all  other  neces- 
"  sary  and  lawful  steps,  at  the  expense  of  me  or  my 
^'  aforesaid,  for  conducting  to  a  termination  the  said 
"  questions  at  law." 

Tlie  appeal  was  brought  by  the  appellants  as 
assignees  in  trust  for  the  creditors  of  William 
Dickson. 

On  the  part  of  the  appellants  the  case  was  sup- 
ported by  the  following  arguments : 

I.  The  deed  is  void,  and  of  no  legal  effect,  being 
vitiated  m  substantiaUbus.  It  purports  to  have 
been  executed  on  the  twenty^«r/A  of  April  1809 ; 
but  the  word  fourth  is  clearly  vmtten  upon  an 
erasure.     Such  a  vitiation  is  laid  down  by  autho- 
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rities,  and  recognised  in  practice,  as  fatal  to  the 
authenticity  of  any  deed  in  which  it  occurs.  Ac- 
cording to  Balfour*,  "  an  instrument,  charter,  con- 

*  tract,  obligation,  or  other  writing,  being  rasit  in 

*  any  substantial  part,  as  in  name  or  surname,  sub- 

*  scription  of  notar  or  party,  is  not  authentic,  neither 

*  sould  mdke  any  faith,  albeit  the  parties  offer  him 

*  to  prove  by  the  witnesses  instrumentar,  or  per 

*  comparationem  literarum  et  instrumentorum,  ejus- 

*  dem  notariif  the  said  rasure  to  be  restorit,  and  the 
'  said  places  to  be  filled  by  the  notar  himself." 

To  the  same  effect  is  the  authority  of  Stair,  in  hii 
Institutes,  b.  4.  tit.  42.  §  19 ;  who  in  the  same  pas- 
sage states,  that  the  date  as  to  time,  as  well  as  place, 
is  de  substantialibtis. 

.Erskine,  in  his  Institutes,  b.  3.  tit.  2.  §  26,  speak- 
ing of  the  case  of  erasure  and  interlineation  of  deeds, 
says,  '^  the  presumption  is,  that  they  have  been  made 
**  after  the  grantor  and  witnesses  had  signed  the 
*^  deed,  since  no  person  is  presumed  to  sign  a  blotted 
"  or  vitiated  writing.*' 

In  support  of  the  same  doctrine  were  quoted  the 
the  following  cases :  Edmiston  v.  Sym  &;  Skeeriy 
July  1,  1796.  Fac.  Coll.  N*  228.  Mor.  Diet.  1458  ; 
Bryce  v.  Dickson^  Nov.  16, 1810,  Fac.  Coll.  N^'e  ; 
Merry  v.  Howie,  Feb.  6,  1 800,  Fac.  Coll.  App. 
N*  13.  Mor.  Diet.  App.  voce  Writ,  N*  3. 

II.  The  deed  in  question  is  reducible  on  the  ground 
of  fraud,  which  appears  from  the  mode  in  which  the 
execution  of  the  deed  was  procured,  from  the  rela- 
tive duty  of  the  person  by  whom  it  was  procured,  and 
from  its  effect  upon  the  interest  of  the  parties. 

*  Page  371. 
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The  deed  in  question  was  drawn  out  by  Mr.  John 
Dickson,  junior,  nephew  of  both  parties,  exclusively 
by  the  direction  of  the  respondent.     Its  eflFect  and  ». 

import  never  were  explained  to  the  appellant  by  the 
writer ;  it  was  neither  explained,  nor  any  part  of  it 
read  over  at  the  time  of  signing  it }  and  William 
Dickson  was  utterly  ignorant  of  its  effect,  as  even 
after  its  execution  he  considered  himsdf  proprietor 
of  the  estate. 

The  communication  of  the  draft  of  the  deed  to 
Colonel  Dickson  was  useless.  The  execution  was 
required  and  advised  by  his  brother,  a  lawyer,  who 
had  always  acted  as  his  confidential  and  legal  ad- 
viser. This  fact  is  admitted  in  various  parts  of  the 
pleadings  of  the  respondent,  who  seems  to  take 
credit  for  his  exertions  in  that  capacity.  In  fact, 
the  respondent  was  the  very  person  to  whom  he 
would  have  applied  for  advice,  whether  he  should 
sign  any  such  deed  or  not.  Such  was  the  character 
in  which  the  respondent  had,  even  by  his  own  ac- 
count, uniformly  acted;  and  he  cannot  point  out 
a  single  circumstance  tending  to  show  that  he  had 
renounced  that  character  in  this  transaction.  He 
cannot  pretend  that  he  ever  suggested  to  William 
Dickson  the  propriety  of  resorting  to  any  other 
professional  person  for  advice  as  to  the  expediency 
of  the  deed.  He  took  upon  himself  to  advise  his 
brother  and  client  to  execute  a  deed,  by  which, 
divesting  himself  of  the  fee  of  his  own  estate,  he 
vrasmade  to  convey  the  fee  of  that  estate  to  his 
adviser,  and  to  sacrifice  to  that  adviser  every  right 
which  the  character  of  fiar  could  confer  upon  him. 
This  is  one  of  the  cases  where  fraud  is  necessarily 
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1880.      implied.     It  is  not  enough  for  the  respondent  to 
say,  as  in  the  case  of  parties  bargaining  with  each 

if  other,  that  the  deed  was  executed  without  compul* 
sion,  and  that  the  grantor  must  be  held  to  have 
satisfied  himself  of  its  prudence  and  necessity.  His 
responsibility  extends  farther.  In  his  character  of 
adviser,  he  is  bound  to  substantiate  the  soundness 
of  the  advice  by  which  it  was  procured,  on  pain  of 
incurring  the  penalties  of  fraud  or  breach  of  trust. 
It  is  upon  this  admitted  principle,  that  various  acts, 
which,  between  unconnected  parties,  would  be  con- 
sidered perfectly  indifferent,  are  held  necessarily  to 
imply  fraud  on  the  part  of  agents,  and  other  confi- 
dential persons,  who  may  have  derived  benefit  from 
those  acts  at  the  expense  of  the  person  by  whom 
they  are  trusted.  In  this  case,  the  brother  and  pro- 
fessional adviser  of  the  disponer  has  converted  the 
influence  which  those  united  characters  conferred 
upon  him,  into  the  means  of  obtaining  the  execution 
of  a  deed  in  his  own  favour,  and  injurious  to  the 
grantor. 

It  is  argued,  that  the  deed  under  reduction,  so 
far  from  affording  any  presumption  of  fraud,  was  in 
itself  perfectly  rational  and  proper ;  that  William 
Dickson  had,  by  the  various  partial  sales,  incurred 
an  irritancy  under  the  entail  1776,  and  consequently 
exposed  himself  to  a  declaratur  of  contravention  at 
the  instance  of  the  respondent,  the  next  heir  under 
that  entail.  Accordingly,  the  deed  under  reduction 
states  in  its  narrative,  as  the  consideration  of  grant- 
ing it,  that  William  Dickson  had  exposed  himself  to 
such  declaratur  of  contravention ;  and  that  the  re- 
spondent had  agreed  neither  to  object  to  the  sales 
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already  made,  nor  to  pursue  any  such  action  of  decla-       I830. 
ratur.    But  the  sales  made  by  William  Dickson  were 
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beyond  the  reach  of  any  challenge  at  the  instance  «• 
of  the  respondent,  and  William  Dickson  was  exposed 
to  no  risk  of  forfeiture  at  his  instance.  The  validity 
of  the  sales,  notwithstanding  the  entail  1776,  was 
the  subject  of  the  action  of  declaratur  in  1786,  by 
William  Dickson  against  the  heirs  of  entail.  It 
was  decided  in  that  case,  that  the  debts  contracted 
by  William  Dickson  were  good  against  the  estate, 
and  that  the  suspension  offered  by  the  purchaser, 
on  the  ground  of  the  sale  being  challengeable,  was 
unfounded.  By  that  decision,  the  freedom  of  Wil- 
liam Dickson  from  the  penalties  of  contravention 
was  established  by  necessary  implication,  otherwise 
his  title  to  prosecute  such  an  action  could  never 
have  been  sustained. 

In  the  case  of  Stewart  against  Agnew*,  decided 
in  March  1784,  upon  the  authority  of  which  the 
respondent  himself  admits  that  the  decision  of 
1786  rested,  the  incfficacy  of  an  entail  to  warrant 
the  infliction  of  the  penalties  of  contravention  against 
the  entailer,  though  nominally  subjected  to  the 
fetters,  was  unequivocally  recognised.  In  that  case 
the  question  at  issue  was,  whether  or  not  an  entail 
imposing  upon  the  grantor,  as  well  as  the  heirs, 
restrictions  against  alienating  and  affecting  with 
debt,  fortified  with  the  usual  irritant  and  resolutive 
clauses,  was  good  against  the  creditors  of  the  en- 
tailer? The  Court  found  that  it  was  not ;  and  the 
ratio  decidendi^  as  appears  from  the  report,  was  the 
necessity,  in  order  to  exclude  creditors,  that  the 

•  Mar.  3,  1784.     Fac.  Coll.  No.  150,  p.  235« 
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right  of  the  contravener  should  be  resolvable,  "  in 
"  which  case  the  statute  directs  the  next  heir  of 
**  tailzie  to  serve  himself  heir  to  him  who  died  last 
"  infef);  in  the  fee,  and  did  not  contravene."  "  A  pro- 
"  vision  totally  inconsistent  with  the  predicament 
"  of  an  entailer  imposing  restraints  upon  himself." 
In  short,  the  debts  of  the  entailer  were  found  in 
that  case  good  against  the  estate,  upon  the  very 
ground  that  there  could  be  no  effectual  resolutive 
clause  against  the  entailer ;  or,  in  other  words,  no 
possibility  of  declaring  a  contmvention  against  him, 
and  voiding  his  right.  Accordingly,  this  very  rea- 
soning was  adopted  in  the  pleadings  for  William 
Dickson,  in  the  action  of  1 786.  In  the  information 
presented  to  the  Court  in  that  action,  it  is  main- 
tained, on  the  part  of  William  Dickson,  that  the 
statute  1685,  in  so  far  as  it  afforded  a  security 
against  creditors^  could  not  apply  to  the  case  of  an 
entailer:  it  is  argued*,  that  by  that  statute,  "in 
"  case  of  contravention,  the  next  heir  of  tailzie  is 
"  directed  to  serve  himself  heir  to  him  who  died 
**  last  infeft  in  the  fee,  which  shows  clearly  that  the 
"  right  of  the  maker  of  the  entail  could  not  thereby 
"  be  resolved,  and  yet  no  entail  can  be  e£fectual 
"  against  creditors,  without  a  clause  resolving  the 
"  right  of  the  person  contravening.'* 

Supposing  that  William  Dickson  had  incurred  an 
irritancy,  and  exposed  himself  to  an  action  of  con- 
travention, the  deed  under  reduction  was  itself  in 
fact  a  gross  act  of  contravention,  as  it  effects  a  com- 
plete alteration  of  that  order  of  succession  which 
was  secured  in  the  former  entail,  by  prohibitory, 

*  Information  for  pursuer  in  action  of  1786. 
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irritant  and  resolutive  clauses,  as  binding  as  those 
directed  against  the  alienations  of  the  estate.     By    h^tchkis 
the  former  entail,  the  destination  of  the  lands  is         «• 
taken  to  various  substitutes,  and  their  heirs  male ; 
while,  by  the  new  deed,  the  destinations  are  taken 
to  the  respondent  and  various  substitutes,  and  their 
heirs  general ;  so  that  the  respondent's  daughters 
are  now  called  to  that  succession  which  was  formerly 
limited  to  his  sons ;  and  secondly,  there  is  an  alte- 
ration of  the  substitution,  by  introducing  the  daugh- 
ter of  Mr.  David  Dickson  into  the  order  of  succes- 
non  before   Mr.  Michael  Dickson  and  the  heirs 
male  of  his  body,  who  stood  before  her  in  the  former 
entail.     The  new  deed,  therefore,  completely  per- 
verts the  order  of  that  succession  in  which  it  is  its 
proposed  object  to  secure  the  descent  of  the  remain- 
ing estate ;  and  thus  the  deed,  so  far  from  securing 
William  Dickson  against  actions  of  contravention, 
necessarily  exposed  him  to  such  an  action  at  the 
instance  of  any  heir  of  the  first  entail  who  chose 
to  insist  in  it.     It  affords  no  answer  to  this,  that 
the  new  deed  under  reduction  does  not  stipulate 
for  the  whole  heirs  of  entail,    and   only   bears, 
that  John  Dickson,  the  respondent,  had  renounced 
Ins  right  of  action  against  the  grantor ;  for  it  is 
perfectly  obvious  that  the  pursuer  would  not  have 
abandoned  his  right  of  property  in  the  estate  to 
pnrehase  the  forbearance  of  one  heir,  if  he  had 
been  informed  that  the  very  deed  containing  that 
abandmiment  placed  him  at  the  mercy  of  many 
other  persons  having  an  equal  title  to  vacate  his 
right,  and  of  persons  who  had  not  only  a  title, 
but  a  strong  interest  to  take  that  step,  as  the 
VOL.  n«  z 
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i8go.       interposition  ofthe  respondent's  numerous  daughten 

HOTCHKis    P^o^uced  as  effectual  an  exclusion  of  the  succeeding 

•-         substitutes  from  the  benefit  of  the  entaiL  as  if  the 
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estate  had  been  alienated  altogether  by  William 
Dickson. 

No  professional  person,  unbiaased  b^  interest^ 
eould  have  advised  William  Dickson  to  execute  mA 
a  deed.  Holding  an  estate  in  fee  under  an  entail 
executed  by  himself,  he  had  obtained,  in  a  fimper 
.proceeding,  a  decree  against  the  heirs^  findii^  i^ie 
etrtate  affectable  by  his  debts}  which  decree  a|H 
peared  from  the  pleadings  to  have  been  pronounced 
on  the  very  ground  that  there  was  no  way  of  re- 
aolving  his  right.  Could  a  professional  person  bond 
fide  advise  such  pipoprietor  to  admit,  without  diaeua- 
sion,  that  he  had  incurred  an  irritancy  by  the  sales 
taking  place  under  that  decree?  Could  he  advise 
9uch  a  proprietor,  by  way  of  purchasing  the  iwbear- 
ance  of  the  first  substitute,  to  execute  a  new  entail, 
which  instantly  denuded  him  of  the  fee  (^  the  estate 
in  favour  of  the  first  substitute,  and  at  the  same 
time  infringed  the  order  of  succession  of  the  fprmer 
entail  in  favour  of  the  daughters  of  that  finyt  sub- 
stitute ?  When  the  first  substitute,  himself  a  profea* 
sional  person,  and  the  legal  adviser  (^  the  (Hroprietor, 
is  found  to  recommend  and  procure  the  execution 
of  such  a  deed,  the  circumstances  of  the  case  afford, 
in  legal  contemplation,  a  presumption  of  fraud,  fiiUy 
sufficient  to  invalidate  the  transaction. 

The  bond  fides  of  the  respondent,  jfounded  upon 
his  alleged  conviction  c^  William  Dickson's  liabili^ 
to  a  declaratur  of  contraventim,  his  repeated  asser- 
tions that  that  liability  was  unquestionaUe,  are  con* 
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budicted  by  the  tenor  of  the  deed  under  reduction^  i6<o. 

and  the  proceedings  which  have  followed  upon  it* 
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If  the  respondent  held  it  to  be  clear,  that  William        v- 
Dickson  was  just  as  liable  to  the  fetters  of  the  entail 
executed  by  himself,  as  any  of  the  other  heirs, — 
how  came  the  respondent  to  accept  or  act  upon  the 
deed  under  reduction  ?    One  of  the  clauses  of  that 
first  entail  provides,  **  that  it  shall  not  be  lawfid, 
*'  nor  in  the  power  of  the  said  William  DicksoUi  or 
f*  any  of  the  heirs  aforesaid,  to  alter  the  said  tailzie 
''  end  the  order  of  succession  thereby  established  ;** 
end  this  prohibition  is  fortified  by  resolutive  clauses 
equally  extensive.     If  the  respondent,  therefore^ 
oofoceived  it  to  be  absurd  to  entertain  a  doubt  of  the 
eflicacy  of  the  prohibitions  of  that  entail  against  the 
acts  of  William  Dickson,  the  granted,  ho^  did  he 
accept  as  a  valid  and  effectual  deed,  the  deed  now 
under  reduction,  which,   by  altering  the  order  of 
socceflsion,  was  just  as  gross  an  act  of  contravention 
as  the  former  sales  by  William  Didison?    But 
the  re^ndent  not  only  accepted  the  deed  under 
reduction,  but  took  infeftment  upon  it,  and  ac- 
tually holds  the  entailed  estate  of  Kilbucho,   as 
fiar  under  this  new  title.     One  of  the  clausee  of 
the  f<»iner  entail,  which  the  respondent  affects  now 
to  ccmader  as  binding,  is  in  tlie  following  terms 
"  Abo  that  the  said  William  Dickson^  and  the  whole 
**  heirs  of  tailzie  aforesaid,  shall  be  obliged  to  possess 
^'  and  enjoy  the  lands  imd  estate  thereby  disponed, 
^'  m  virtue  of  the  tailae  before  mentioned,  and  of 
<<  these  presents  and  infeftments  to  follow  thereon, 
<«and  by  no  other  right  or  title  whatsomever/' 
So  that  at  onee  the  respondeat  most  admit,  that 
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18S0.  he  himself  has  incurred  an  irritancy,  and  for-* 
feited  all  right  to  the  estate,  unless  he  assumes 
V'-  that  very  fact  which  he  elsewhere  declares  to  be 
absurd,  that  William  Dickson  was  not  bound  by 
the  limitations  of  his  own  entail,  and  had  power  ta 
execute  the  deed ;  in  which  case  he  must  d  fortiori 
have  had  power  to  sell  for  payment  of  debt,  without 
incurring  a  forfeHure. 

The  single  ground  upon  which  the  respondent 
ean  maintain  the  validity  of  the  deed  under  reduc- 
tion is  at  variance  with  the  truth  of  the  narratiye 
on  which  it  proceeds.     If  he  holds  that  the  deed  is 
good  for  any  thing,  he  virtually  admits  that  the 
former  entail  had  no  effect  against  William  Dickson 
the  grantor,  that  he  had  a  right  to  alter  the  order 
of  succession,  and  a  fortiori  the  right  to  sell  for  the 
discharge  of  his  debts ;  or  in  other  words,  the  re- 
spondent declares,  by  his  conduct,  that  he  knew  the 
narrative  of  the  deed  to  be  unfounded.     The  re- 
spondent, in  answer  to  this  alleges  *',  that ''  when  the 
^  deed  in  question  was  agreed  upon,  the  parties  had 
'^  a  full  and  deliberate  conversation  upon  this  point, 
*'  and  concurred  in  disapproving  of  every  entail 
^^upon  heirs*male,  which  is   always  absurd,   and 
**  generally,  at  one  time  or  other,  attended  with  the 
**  worst  of  consequences.     Though,  therefore,  the 
^^  entail  in  1776  was  on  heirs  male,  yet,  as  the  great 
objects  of  that  entail  were  now  defeated,  it  ap- 
peared unnecessary,  and  even  foolish,  to  adopt 
one  of  the  most  unreasonable  things  which  it 
contained.     Accordingly,  with  the  pursuer's  ful- 
lest approbation,^  and  by  his  own  directiont  the 
*  fafonnalion  for  Defender,  p.  37. 
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^  entail  was  drawn  in  its  present  form,  which,  it  is       laso. 
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•^  believed,  is  followed  in  all  modem  entails,  which 

**  are  not  fettered  by  the   restrictions  of  the  old        ^' 

"  investitures." 

William  Dickson  denied  that  any  such  <Jonver- 
tation  had  taken  place ;  but  if  true  and  correctly 
stated,  that  conversation  supports  the  argument  of 
the  appellants.  The  respondent's  defence  of  the 
prudence  and  propriety  of  the  line  of  descent  adopted 
in  the  new  entail,  is  an  evasion  of  that  argument. 
The  appellants  refer  to  that  alteration,  not  merely 
M  an  alteration  in  the  respondent's  favour,  but  as 
showing  that  the  respondent  knew  to  be  unfounded 
that  assertion  which  he  assigned  in  the  narrative  as 
the  ground  for  William  Dickson's  executing  any 
deed  at  all.  They  refer  to  it,  as  showing  that  the 
respondent  did  not  believe  William  Dickson  to  be 
bound  by  the  fetters  of  the  first  entail,  otherwise  he 
would  not  have  admitted  an  alteration  of  the  order 
of  succession,  which  invalidated  the  second  entail, 
and  endangered  the  right  of  the  respondent  himself 
aad  all  the  persons  who  were  to  take  under  it.  The 
appellants  do  not  complain  of  the  respondent's  spe- 
culative opinions  upon  the  absurdity  of  limitations 
to  **  heirs  male ;"  but  they  maintain,  as  proof  df 
fraud,  that  when  the  respondent  was  canvassing  (as 
he  admits,  in  the  above  passage,  that  he  did,)  the 
expediency  of  a  new  line  of  descent,  he  concealed 
from  William  Dickson  that  important  fact,  which  he 
must  have  known  and  believed  at  the  time,  that 
upon  the  very  same  grounds  which  authorized  such 
alteration,  William  Dickson  was  not  liable  to  a 
declaratur  of  contravention,  and  therefore  was  not 
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18120.       bound,  either  in  necessity  or  propriety,  to  grant  any 
new    deed,   divesting    himself  of  the  fee  of  the 


HOTCHKIS 

V'        estate. 

DICKSOV. 


This  conversation,  as  described  by  the  respondent, 
proves  that  William  Dickson  wa^  misled  as  to  the 
necessity  of  the  new  deed ;  that  he  was  kept  in 
ignorance  of  its  real  effect  upon  his  situation ;  as 
upon  the  very  grounds  that  he  was  authorized  to 
alter  the  substitution,  he  must  have  been  enabled 
to  retain  the  fee  without  challenge,  or  dread  of  de- 
claratur  of  contravention.  If  the  great  object  of  the 
entail  of  1 776  were  so  much  defeated  as  to  warrant 
a  departure  from  its  line  of  descent,  why  was 
William  Dickson  called  upon  to  execute  the  new 
deed  at  all?  And  how  can  the  respondent  now» 
justifying  that  alteration  by  the  authority  of  ^*  modem 
**  entails,  not  fettered  by  the  restrictions  of  the  old 
**  investitures,''  plead  bond  JideSj  when  he  aasigna 
in  the  narrative,  as  the  reason  for  demanding  frmn 
William  Dickson  the  fee  of  his  estate,  that  the  re- 
strictions of  the  investiture  were  in  full  foroe  ?  Frcmi 
these  circumstances  it  is  clear  that  the  respondent 
knew  to  be  unfounded  those  pretended  claims 
which  he  assigns  in  the  narrative  as  considerations 
for  the  execution  of  the  deed.  The  transaction 
comes  within  the  description  given  in  our  law  bckika 
of  those  reducible  on  the  head  of  circumvention. 
Stair,  b.  i.  tit,  9.  §  9  ;  Bankton,"  vol.  i,  p.  258. 
§62  J  Erskine,  b.  iii.  tit.  i.  §  16. 

It  was  a  deed  injurious  to  the  grantor,  and  pro- 
cured from  him  by  the  grantee,  his  brother  and 
legal  advi^r,  wther  by  the  concealmeixt  of  its  real 
object,  or  upon  pretences  which,  it  appears  from  ibe 
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drcumstance  of  the  case,  the  respondent^  the  gran-      leso. 
tee,  must  be  presumed  to  have  known,  and  did  """^    ' 
actuallj  know  to  be  unfounded.  v.    . 

DICKSON. 

On  the  part  of  the  Respondents, 

The  first  argument  pleaded  in  the  name  of  W3-  Punaer's  aiu 
liam  Dickson  before  Lord  Balgray  was,  that  the  |^^°1^ 
tailzie  1776  was  still,  an  obligatory  deed,  whicE 
prevented  him  from  executing  any  new  ent^ ; 
but  this  was  evidently  inconsistent  with  the  very 
basis  of  the  pursuer's  plea:  and,  accordingly,  in 
Lord  Balgray's  first  interlocutor,  his  Lordship,  in 
*'  respect  that  the  pursuer  asserted  and  maintained 
'*  that  he  was  unlimited  fiar  of  the  estate  of  IGlbuchOf 
^'  and  had  the  right  of  disposing  thereof  as  he  thought 
*'  proper,  finds,  that  so  far  as  he  is  concerned,  he 

had  power  to  execute  the  deed  of  entail,  dated 

24th  April  i8og."  But,  further,  the  right  of  the 
substitutes  under  the  former  deed,  is  now  most  ef- 
fectually put  an  end  to,  in  so  far  as  founded  upon  the 
first  entail ;  for  it  is  evident,  that  if  the  last  entail 
were  set  aside,  then  the  whole  estate  was  instanter 
alienated  from  the  pursuer  himself,  and  from  every 
other  branch  of  the  family.  It  follows  of  necessary 
consequence,  that  none  of  the  heirs  of  entail  can 
have  any  right,  because  they  have  no  interest,  to 
challenge  the  present  entail,  independent  of  which 
there  will  remain  no  subject  of  any  entail  whatever, 
nor  of  any  succession. 

The  question  about  William  Dickson^s  powers 
being  thus  over-ruled,  the  appellants  then  had  re- 
course to  an  allegation  of  fraud,  which  is  also  specific- 
>al]y  repelled  in  Lofrd  Balgra/s  second  interlocutor. 
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It  is  said  that  the  deed  itself  contained  intrinsic 
evidence  of  fraud,  particularly  in  two  respects  :  first, 
because  it  reduced  the  right  of  William  Dickson 
to  that  "  of  a  mere  life-rent  ;'*  and,  in  the  next 
place,  because  "  it  rendered  the  respondent  him- 
"  self  the  unlimited  fiar  of  the  estate,  by  omitting 
''  to  impose  the  prohibition  against  altering  the  order 
**  of  succession  on  him  as  the  institute.** 

The  latter  objection  is  answered  by  reference  to 
the  entail,  in  which  there  is  the  following  clause : 
*^  And  with  and  under  this  restriction  and  limitation 
**  also,  that  the  said  John  Dickson,  and  the  other 
**  heirs  succeeding  to  the  said  land  and  estate  before 
**  disponed,  are  and  shall  be  limited  and  restrained 
"  from  doing  or  committing  any  acts,  civil  or  cri- 
'^  minal,  and  granting  any  deed,  directly  or  indi-- 
'^  rectly,  in  any  sort,  whereby  the  lands  and  estate 
'*  foresaid  may  be  affected,  adjudged,  forfeited,  or 
**  be  any  manner  of  way  evicted  from  the  heirs  of 
^*  tailzie,  or  the  said  order  of  succession  be  prejudged 
"  or  changed/* 

This  clause,  with  all  the  other  prohibitions  and 
restrictions,  is  afterwards  fortified  by  an  irritant  and 
resolutive  clause,  in  the  following  terms :  "  And 
"  with  and  under  this  irritancy,  as  it  is  hereby  con- 
'^  ditioned  and  provided,  that  in  case  the  said  John 
"  Dickson,  or  any  of  the  heirs  succeeding  to  the 
*^  lands  and  estate  before  disponed,  shall  contravene 
**  the  other  before  written  conditions,  provisions,  re- 
'^  strictions,  and  limitations  herein  contained,  or  any 
"  of  them  ;  that  is,  shall  fail  or  neglect  to  obey  or 
"  perform  the  said  other  limitations  or  restrictions, 
**  or  any  of  them,  then,  and  in  either  of  these  case^ 
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**  the  said  John  Dickson,  or  other  person  or  persons 
*'  so  contravening,  shall,  for  themselves,  amit,  lose, 
'*  and  forfeit  all  right,  title,  and  interest,  which  they 
*'  have  to  the  lands  and  estate  before  disponed,  and 
**  such  right  shall  become  void  and  extinct/' 

The  other  prohibitory  clause  is  in  these  words : 
**  And  that  it  shall  not  be  lawful  to,  nor  in  the  power 
**  of  me,  or  any  of  the  heirs  aforesaid,  to  alter  the 
present  tailzie,  and  the  order  of  succession  there- 
by established,  or  to  grant  or  do  any  act  or  deed 
which  may  import  or  infer  any  innovation  or 
change  thereof,  directly  or  indirectly,  in  any  sort/' 
It  might  no  doubt  be  said,  that  the  respondent 
is  not  an  heir,  but  an  institute,  and  that,  therefore, 
this  clause  could  not  affect  him  ;  but  the  whole  of 
this  critical  argument  is  obviated,  by  attending  to 
the  qualification  added  to  the  word  '*  heirs."  The 
heirs  here  mentioned  are  the  heirs  aforesaid  ;  and, 
upon  looking  back  to  the  preceding  clauses,  it  ap- 
pears^ that  the  respondent  John  Dickson  is  expressly 
stated  and  considered  as  an  heir.  Thus,  immedi- 
ately  after  the  dispositive  clause,  the  prohibitory 
clauses  are  introduced  as  follows : 

*^  But  with  and  under  the  conditions,  provisions, 
*^  restrictions,  limitations,  clauses  prohibitory,  irri- 
^*  tant  and  resolutive  declarations  and  reservations 
after  written,  but  with  and  under  these  conditions 
always,  that  the  said  John  Dickson,  and  the  other 
heirs  succeeding  to  the  said  lands  and  estate,  shall 
be  obliged  to  use  and  bear,  and  constantly  retain, 
**  in  all  time  hereafter,  the  surname  of  Dickson,  title 
^  and  designation  of  Dickson  of  Kilbucho ;  and  with 
^'  and  under  this  condition,  that  I,  during  my  life- 
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*'  time,    and  thereafter  the  other  heirs  of  tailiie 

um%mmts    **  aforesaid,  shall  be  obliged  to  pay  annually  the 

*•        ''feu-duties,  cess,  stipend,  and  other  public  bur- 

*'  dens  and  taxations  to  which  the  said  lands  and 

"  estate  are  liable." 

When  these  clauses,  in  which  it  is  unquestionable 
that  John  Dickson  is  described  as  one  of  the  heirs, 
are  connected  with  the  words  in  the  subsequent 
clause,  '*  the  heirs  aforesaid/'  it  is  perfectly  clear  duit 
the  words  '*  heirs  aforesaid"  include  John  Dickaon 
as  well  as  the  other  heirs  in  the  previous  clause.  In 
every  view,  therefore,  the  argument,  on  which  ao 
much  stress  has  been  laid,  proceeds  upon  a  mistake 
in  point  of  fact. 

As  to  the  argument  for  the  appellants,  concerning 
the  restriction  of  W.  Dickson's  right  to  a  life^rent : 

In  the  memorial,  which  was  the  first  paper  for 
William  Dickson,  the  following  passage  occurs : — ' 
'*  Although  he  admits  the  deed  of  entail,  executed 
^  by  him  in  the  year  1809,  to  have  been  executed 
**  by  him  voluntarily,  without  any  kind  of  conipill- 
**  sion,  but  merely  at  the  request  of,  and  to  giw 
**  satisfaction  to  his  brothers  and  other  near  relatioB^ 
^'  yet  he  had  not  the  most  distant  conceptkm  that 
**  the  deed  so  executed  by  him  was  cxf  tibe  nnport 

and  tendency,  and  was  followed  with  the  \eg^ 

consequences  which  now,  upon  its  being  eitanuned 
**  by  persons  of  legal  knowledge,  turns  out  to  be  the 
^  cade.  He  did  not  intend  to  deprive  himself  of 
'*  those  powers  over  his  own  property  which  belonged 
^  to  hnn  by  law." 

This  passage  consists  of  two  different  points,  vis. : 
first,  an  admission  as  to  the  exeeutioii  and  par- 
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poaes  of  the  deed ;  and,  secondly,  an  alleged  miran- lato. 

ientanding  of  its  import. 

The  first  of  these  admits  that  the  deed  was  volun-  «• 
tiyrily  executed  by  the  pursuer,  in  order  to  satisfy  his 
[>rother8,  and  other  near  relations.  But  it  may  be 
laked,  what  satisfaction  could  it  possibly  give,  if  it 
lid  not  restrain  William  Dickson  from  contracting 
iebts,  and  selling  the  estate  ?  And  how  could  this 
)e  done,  except  by  restricting  him  to  a  right  of  life- 
fsnt?  By  the  entail  of  1776,  every  restriction 
vhieh  was  at  that  time  thought  necessary,  or  even 
MMnble,  was  imposed  upon  William  Dickson»  to 
Htievent  him  from  aSecting  or  alienatmg  the  estate. 
indy  according  to  the  ideas  which  were  then  enter- 
ained  of  the  law  by  the  learned  arbiters,  and  by 
nrery  person  concerned,  that  deed  was  completely 
^fectual  for  the  purpose.  But  after  the  decision  in  the 
:ase  of  Sheuchan,*  which  came  to  be  applied  to  the 
preamt  case,  it  was  understood  that  the  only  way  of 
securing  the  estate  against  William  Dickson's  debts 
WW  fay  restricting  him  to  a  life-rent.  This,  there* 
forOf  was  necessarily  the  object  of  the  deed  1 809 ; 
and  it  was  impossible  that  any  thing  less  could  give 
the  smallest  satisfaction  to  the  relations  of  the  family. 

With  respect  to  the  second  part  of  the  paragrai^, 
that  W«  Dickson  did  not  know  the  import  or  the  ten- 
dency <^  the  deed  which  he  executed,  and  that  he 
did  not  mean  at  all  to  deprive  himself  of  his  powers 
over  hk  property,  no  statement  can  be  more  inad- 
idiaa&leor  absurd.  It  is  said  that  he  did  not  know 
the  meaning  or  consequences  of  the  deed,  till  it 
waa  examined  by  persons  of  legal  knowledge ;  but, 

•  Post  pp.  340, 341. 
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isao.  he  could  not  be  ignorant  of  its  meaning ;    for 

«.«^  the  very  first  sentence  of  the  deed  is,  that  it  was 

V.  granted  "for  the  purpose  of  preventing  any  fur- 

^icMojr;  ,,^j^^^  gj^g  ^^  ^j^^^  g^jjj  remains  of  the  estate." 

Surely  these  words  are  too  plain  to  require  the 
examination  by  persons  of  legal  knowledge  to  make 
the  meaning  understood. 

It  was  further  said,  that  the  narrative  of  the  deed 
itself  was  false,  and  that  the  i-espondent  knew  it  to 
be  so ;  because,  being  bred  to  the  law,  he  could  not 
suppose  that  W.  Dickson,  on  account  of  any  contra- 
vention of  the  entail  1 776,  could  be  challenged  by 
a  declaratur  of  irritancy.  But  this  argument  refutes 
itself.  If  the  respondent  had  thought  the  narrative 
of  the  deed  false,  or  if  he  had  not,  on  the  cdntarary, 
been  fully  convinced  of  the  truth  and  justice  of  that 
narrative,  he  could  not  have  agreed  to  let  it  remain 
as  it  is,  because  he  must,  in  that  case,  have  foreseen 
that  it  might  afterwards  give  a  ground  of  challenge. 

The  entail,  though  inefiectual  against  creditors, 
was  perfectly  valid  and  complete  as  to  the  obligation 
upon  William  Dickson,  so  that  his  contravening  the 
prohibitions  which  were  fenced  by  regular,  irritant, 
and  resolutive  clauses,  necessarily  laid  him  open  to 
the  challenge  of  any  heir  of  entail  who  chose  to 
bring  an  action  of  declaratur  for  that  purpose. 

Mr.  Cunningham,  the  purchaser  in  1786,  was 
not  satisfied  with  the  decree  of  the  Court,  even  to 
the  extent  of  finding  the  estate  afiectable  by  the 
debts ;  and  therefore  refused  to  pay  the  price  till  the 
respondent  concurred  in  granting  the  conveyance. 

'Thedecision  in  the  case  of  Vans  Agnew  of  Sheuchan 
in  17849  upon  which  alone,  as  a  precedent,  thedeci- 
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non  in  the  case  ofKilbucho  in  1786  proceeded,  has 
been  under  appeal,  and  is  remitted  to  the  Court  of 
Session,  where  it  is  again  the  subject  of  discussion ;  v. 
so  that  it  is  far  from  being  improbable,  that  the  de* 
dsion  will  be  reversed  *•  At  all  events,  the  present 
case  is  independent  of  whatever  may  be  the  ulti- 
mate decision  in  that  or  any  other,  where  the  ques- 
tion is  upon  the  rigid  statutory  effect  of  entails,  in 
a  question  with  creditors,  and  not  upon  the  plain 
and  equitable  interpretation  of  the  meaning  of  the 
deedy  as  to  the  parties  themselves.  If  there  could 
now  be  a  doubt  as  to  the  personal  obligations  of  the 
deed  1776,  it  would  not  follow  that  a  transaction 
which  took  place  where  different  ideas  were  enter- 
tained, is  to  be   considered  as  unreasonable  and 

The  arrangement  upon  which  the  present  en- 
tail proceeded  was  not  only  a  fair  and  rational, 
i>ut  even  a  favourable,  transaction  to  William  Dick- 
Kin.  If  the  case  had  been  stated  to  any  man  of 
3umne88,  or  of  common  prudence,  in  the  year 
I  Sog^  and  the  question  put,  whether  it  would  be 
^visable  for  the  General  to  run  the  risk  of  an 
ictien  of  declaratur  of  irritancy,  by  which  he  might 
nstantly  forfeit  his  right  to  the  estate,  as  the  irri- 
ancy  was  not  of  that  nature  which  could  possibly 
le  purged?  Or  if  he  should  execute  a  deed  for 
ecuiing  the  remaining  fragment  of  the  estate  from 
>eii^(  alienated,  reserving  to  himself  an  entire  life- 
'enty  no  person  would  hesitate  to  say  that  the  last 
iltemstive  should  be  ad(^ted. 

Supposing,  for  the  sake  of  argument,  that  the 

■ 

*  It  has  been  since  reTereed. 
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matter  was  still  a  point  upon  which  there  lAight  )ie 
HoicKHis  *  doubt,  yet  even  this  hypothetical  view,  which  is  the 
^'  strongest  that  can  be  put  for  the  appellants  argu- 
ment,  would  by  no  means  serve  their  purpose.  A  res 
dubia  between  any  parties,  and  e^ecially  between 
parties  so  nearly  connected,  is  the  proper  subject  of 
a  transaction  which  is  well  known  to  be  one  of  the 
most  favoured  contracts  in  the  law  of  Scotland. 
X<Qrd  Stair  says,  **  Transactions  may  be  interposed 
in  the  matter  of  all  contracts ;  and  it  is  itself  a 
most  important  contract,  whereby  all  pleas  jand  con- 
troversies may  be  prevented  or  terminated;  for 
Stair,  b.  1.  ^*  thereby  the  parties  transacting  quit  some  part  of 
<•  i7i  1 3-       (c  ^}j^|.  |.]|^y  daim,  to  redeem  the  vexation  and  un« 

**  certain  event  of  pleas.  It  is,  therefore,  the  com* 
'*  mon  interest,  that  transactions  should  be  firmly 
*^  and  inviolably  observed,  which,  both  by  the  Ro- 
'*  man  law  and  our  customs,  have  been  held  as 
<<  sacred  and  necessary  for  mens  quiet  and  peace.*' 

Tlie  respondent  certainly  never  refused  his  advice 
to  his  brother  when  it  was  asked ;  and  he  may, 
without  assumii^  any  merit  to  himself,  say,  that  Us 
brother  never  had  occasion  to  repent  his  foUawing 
that  advice.  But,  at  the  same  time,  the  reqpoBdest 
did  in  no  ease  pretend  to  dictate  or  direct  hia  bro- 
ther ;  and,  in  the  present  ease>  he  was  sa  fin^  fam 
ftattng  what  he  did  a3  a  matter  of  advice,  that  he 
plainly  and  directly  stated  it  as  a  matter  of  lig^  in 
whichhe  waa  acting  not  as  an  adviser,  bataaaparty* 

It  is  argued,  that  the  deed  of  entail  1 809,  instead  of 
saving  from  a  declaratur  of  irritancy,  waa  itaelf  a  coa* 
travention  which  ereated  an  addtitional  disngnr.  But, 
in  the  first  place,  if  the  objiectiqa  had  any  weight,  it 
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mmid  be  entirely  obviated  by  what  William  Didc- 
wm  had  done.  By  the  debts  he  had  contracted,  and 
the  sale  he  had  made  for  payment  of  them,  the  sub-  v- 
ject  would  be  completely  swept  away,  in  case  the 
present  entail  were  reduced,  so  that  there  would 
remain  nothing  to  be  lost  by  an  irritancy  upon  the 
one  side,  or  to  be  gained  by  a  declaratur  upon  the 
other.  It  was  therefore  incompetent  for  any  heir  of 
entail  to  pursue  such  an  action.  A  party  having  no 
interest  can  have  no  title. 

In  the  second  place,  it  is  evident  that  after  the 
contravention  already  inciured,  by  selling  so  large 
a  part  of  the  estate,  the  irritancy  became  altogether 
onporgeable,  and  of  course  no  pew  irritancy,  sup- 
posiii^  such  existed,  could  in  this  respect  make  the 
matter  either  better  or  worse  with  regard  to  Wil* 
liam  Dickson. 

In  the  third  place,  it  was  observed,  that  the  case 
was  mistated  by  the  appellants^  when  they  supposed 
that  the  respondent  undertook,  for  the  heirs  of  en- 
tail in  general,  that  they  would  not  pursue  an  irri- 
tancy. The  preamble  of  the  deed  expressly  shows 
the  contrary.  It  refers  only  to  the  declaratur  of 
contravention  and  irritancy,  '^  at  the  instance  of  the 
'^  said  John  Dickson,  and  that  the  said  John  Dick* 
scm  has,  for  my  accommodation,  agreed  not  to  ob- 
ject,** &c.  The  compromise  was  between  William 
Dickson  and  the  respondent  alone ;  and  though  ^ny 
challei^e  by  remoter  heirs  was  improbable,  the 
respondent  could  not  make,  and  therefore  did  not 
make,  any  engagement  upon  their  part 

Hie  deed  of  entail,  made  in  1776  in  .imjde* 
mcBit  of  the  decree  arbitral,  was  the  only  title  on 
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i8«o.  which  William  Dickson  possessed  the  estate  of  Kil- 
bucho  ;  and  every  condition  which  it  contained  was 
«•  binding  upon  him.  *  If  the  action  of  reduction,  at 
the  instance  of  David  Dickson,  for  setting  aside  the 
previous  trust-deed  of  1 767,  had  been  successful,  then 
he  would  have  become  unlimited  fiar  of  the  estate, 
and  William  would  have  had  no  right,  excepting  what 
David  might  please  to  give  him,  under  the  fetters  of 
a  strict  entail.  If,  on  the  other  hand,  the  action  of 
reduction  had  been  unsuccessful,  then  both  David  and 
William  would  have  become  mere  annuitants  for  loo/. 
each  per  annum.  It  was  in  consequence,  therefore,  of 
the  arrangement  under  the  direction  of  the  arbiters; 
and  by  it  alone,  that  David  got  the  life-rent  of  the 
estate,  burdened  with  250  /.  per  annum  to  William, 
and  that  William  got  possession  of  the  whole  estate 
after  his  father's  death.  At  the  same  time,  the 
most  essential  part  of  that  arrangement  was  the 
preservation  of  the  estate  by  the  entail  then  exe- 
cuted ;  and  it  was  only  upon  the  faith  of  that  entaH 
being  completely  eflFectual,  that  the  trustees  and  the 
heirs  substitute  under  the  trust-deed  consented  to 
the  arrangement  taking  place.  The  entail  is  ac- 
cordingly ingrossed  in  the  strongest  terms  that  are 
known  in  the  law  or  practice  of  Scotland;  and 
although,  in  the  amicable  suit  in  1786,  it  was  found 
that  creditors  were  not  bound  by  any  entail,  in  such 
circumstances,  yet  it  was  always  held,  that  the  maker 
of  the  deed  himself  was  bound,  by  every  I^;al  as 
well  as  moral  obligation,  to  observe  it  j  so  that  the 
prohibitory,  irritant  and  resolutive  clauses,  which 
are  all  expressly  directed  against  him,  must,  upon 
every  contravention,  by  contracting  debts,  selling 
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part  of  the  lands,  or  otherwise,  be  the  ground  of      i8«o. 
declaring  an  irritancy,  or  forfeiture  of  his  right,  at    hotchkw 
the  instance  of  the  immediate,  or  even  the  more         «• 
remote  substitute  under  the  entail. 

Considering  the  situation  in  which  matters  stood 
at  the  date  of  the  transaction  now  in  question,  there 
are  the  strongest  grounds  for  the  finding  in  Lord 
Balgray's  interlocutor,  adopted  by  the  unanimous 
judgment  of  the  Court,  that  "  the  execution  of  the 
**  deed  of  entail  1 8og,  was,  under  all  circumstances, 
a  measure  highly  proper,  prudent  and  expedient, 
on  the  part  of  the  pursuer.'*  The  repeated  sales 
by  which  the  estate  had  been  dilapidated,  were  con- 
traventions of  the  prohibitory,  irritant  and  resolutive 
clauses  of  the  entail  1776;  which  are  declared  to 
be  binding  upon  William  Dickson,  as  much  as  upon 
all  the  heirs  of  entail.  If  this  were  not  the  case, 
the  whole  proceedings  under  the  plan,  suggested 
and  carried  into  effect  by  the  arbiters,  would  have 
been  a  mere  delusion  for  misleading  and  disappoint- 
ing the  trustees  of  John  Dickson,  and  all  the  mem- 
bers of  the  family  who  were  interested  in  the  suc- 
cession. It  follows,  therefore,  of  necessary  conse- 
quence,  that  when  a  further  sale  was  proposed  in  the 
year  1 809,  the  heirs  of  entail,  and  particularly  the 
respondent,  as  the  first  of  them,  might  not  only 
have  objected  to  that  sale,  but,  by  a  declaratur  of 
irritancy,  have  turned  William  Dickson  out  of  pos- 
session. It  was  therefore  not  only  a  wise  and 
prudent,  but  a  most  favourable,  transaction  for 
Winiam  Dickson ;  because  by  it,  not  only  the  sale 
to  Mr.  Forbes  was  allowed  to  be  completed,  and  the 
price  thereof  applied  in  extinction  of  his  debts,  but 

VOL.  II.  A  A 


CASES  IN  THE  HOUSE  OF  LORDS 

the  right  of  challenging  or  disturbing  his  posgeanan 
■oTCHws  given  up  during  his  lifetime.  Supposing  the  matter 
'•  to  have  been  doubtful,  it  was  a  proper  subject  for 
a  transaction  between  the  parties ;  and  transactioni 
as  being  the  most  useful,  have  always  been  eonsi* 
dered  as  constituting  the  most  sacred  and  inyidiaUe 
obligations  known  in  the  law.  Stair's  Institutes, 
book  i.  tit.  17.  §  2. 

The  interlocutors  appealed  from,  find  that  it  is 
admitted  by  the  pursuer,  that  he  voluntarily  exe- 
cuted the  entail  in  question  ;  arid  this  is  supported 
by  what  appears  upon  the  record.  For  in  the  first 
memorial  given  in  to  the  Lord  Ordinary  in  name  of 
the  pursuer,  his  words  are  :  ^'  He  admits  the  deed 
^^  of  entail  executed  by  him  in  1 809,  to  have  been 
**  executed  by  him  voluntarily,  without  any  kind  of 
'^  compulsion,  but  merely  at  the  request  of  and  to 
*^  give  satisfaction  to  his  brothers  and  other  near 
^*  relations  ;"  which  admission,  when  joined  to  the 
foimdation  of  the  pursuer's  plea,  that  he  had  full 
power  to  execute  the  deed,  corroborates  the  validity 
of  the  transaction. 

The  mode  in  which  the  transaction  between  the 
parties  was  concluded  was  that  which  was  mg- 
gested  by  the  Court,  in  their  opinion  upon  the  actioii 
of  declaratur  in  1786.  Though  the  Court  thra 
found,  that  the  first  entail  in  1776  eoold  Wii  be 
eflfectual  against  creditors,  yet  they  were  clear  that 
the  intention  of  the  arbiters,  and  of  all  parties  oon- 
eemed,  was  to  prevent  the  estate  being  affected  in 
any  way  whatever ;  and  that  in  order  to  accomplish 
the  object  in  view,  the  right  of  William  Didcaon* 
V  well  as  that  of  his  father,  ought  to  have  been 
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TCstricted  to  a  life-rent.  This  they  held  to  be  the  ^  tno. 
only  effectual  mode  of  restraint,  while  the  party 
was  allowed  to  continue  in  the  right  of  the  estate,  ^-^ 
and  therefore  there  was  but  one  of  two  alternatives ; 
either  immediately  declaring  an  irritancy,  or  now 
restricting  the  pursuer's  right  in  the  manner  which 
it  ought  to  have  been  from  the  beginning,  to  a  life- 
rent. This  restriction,  as  being  the  most  favourable 
as  well  as  the  most  amicable  mode  of  adjusting 
inatterSy  was  adopted,  and  the  necessity  as  well  as 
prt^ety  of  the  plan  was  verified  by  what  happened 
vrithin  a  few  years,  and  which  gave  occasion  to  the 
attempt  then  made  for  disposing  of  the  last  fragment 
of  the  poperty  • 

The  allegation  of  fraud  is  unfounded :  William 
Dickson  possessed  an  acute  natural  understanding, 
had  received  a  liberal  education,  and  been  originally 
educated  to  the  profession  of  the  law  as  a  writer. 
It  is  therefore  absurd  to  suppose  that  he  did  not 
understand  the  meaning  of  the  deed,  till  it  was 
examined  by  persons  of  legal  knowledge.  The 
indnetive  clause  in  the  preamble  of  the  deed,  bears^ 
that  it  was  *^  for  the  purpose  of  preventing  any 
**  further  sales  of  what  still  remains  of  the  estate :" 
Coidd  William  Dickson,  reading  such  a  preamble, 
be  ignorant  that  this  deed  deprived  him  of  the 
absolute  power  of  disposing  of  the  estate  ? 

F«  the  appellants :— The  Solicitor  General, 
CShr  Robert  GiffbrdJ,  and  Mr.  /.  A.  Murray. 

For  the  respondents  :<— Mr.  fVetherell,  and 
Mr.  Charles  Warren. 
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In  the  course  of  the  argument,  the  Lord  Chan" 
cellar^  upon  the  citation  of  authorities  from  the 
^'  civil  law,  recognised  as  the  law  of  Scotland  by  Stair 
in  his  Institutes,  (awte,  p.  342.)  De  Transactione  et 
Metu  litiSj  observed,  that  according  to  all  law,  and 
upon  principle,  where  there  is  fairly  a  doubt  as  to 
the  rights  of  parties,  and  an  agreement  without 
fraud,  it  is  binding;  that  in  case  of  doubt  as  to 
legitimacy,  as  in  Cann  v.  Cann  *,  an  agreement  be- 
tween claimants  to  divide  the  property  would  be 
valid.  It  might  indeed,  in  the  case  under  appeal, 
be  a  question,  whether  the  parties  dealt  with  equal 
knowledge  of  the  subject. 

The  case  of  Gordon  v.  Gordon  f  (he  said)  stood 
on  a  different  ground,  because  there  was  a  suppres- 
sion of  a  material  fact  by  one  of  the  parties ;  viz. 
the  private  marriage  of  the  father,  which  the  de- 
fendant knew,  and  called  a  mere  ceremony.  But 
the  force  of  the  argument  in  that  case  was,  that  the 
fact,  whatever  its  character  might  have  been,  should 
have  been  communicated  at  the  time  of.  the  agree- 
ment.    Such  communication  was  held  to  be  essen- 

'   •  i?.W.  723. 

t  The  bill  prayed  that  articles  of  agreement  executed  by  the 
plaintiff  in  favour  of  his  younger  brother,  the  defendant,  J.  G. 
who  disputed  the  legitimacy  of  the  plaintiff,  might  be  cancelled 
on  the  ground  of  fraud.  The  original  hearing  was  at  the  Rolb 
on  the  17th  December  1816,  when  an  issue  was  directed  upon 
the  question  of  legitimacy.  The  re-hearing  was  at  the  Rolls  on 
the  gth  December  1817.  Tb^s  case  will  probably  be  further 
noticed  in  the  Appendix  to  the  present  volume.  There  is 
a  report  (1  Swanston,  166.)  of  a  collateral  point  decided  in  the 
case,  but  it  is  not  otherwise  reported. 
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tial  to  the  fairness  and  validity  of  the  transaction  itoa 
between  brothers,  on  a  question  of  rights  depending 

upon  legitimacy  *.  ^' 
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This  case  was  argued  in  the  year  1819;  and, 
having  stood  over  from  time  to  time  for  considera- 
tion, was  affirmed  in  the  year  1820,  with  no  other 
remark  beyond  those  made  upon  the  hearing  of  the 
appeal,  than  that  the  Lord  Chancellor  had  con- 
sidered the  case  frequently,  and  with  anxious  at- 
tention, and  upon  the  whole  could  not  advise  the 
House  to  reverse  the  judgment  in  the  court  below. 

Judgment  affirmed.  19  Juij,  iSao* 


*  Upon  the  subject  of  tnLnsactions  of  compromise,  see  in  addi- 
tion to  the  authorities  above  cited,  Frank  v.  Frank,  1  Cases  in 
Chanc  85 ;  Stapilton  v.  Stapilton,  1  Atk.  2 ;  PuUen  v.  Ready, 
a  Atk.  590;  Cory  v.  Cory,  1  Vesey,  sen.  19 ;  Penn  v.  Lord  Balti- 
more, Id.  443  ;  Taylour  v.  Rochford,  2  Vesey,  sen.  284 ;  Stockley 
V.  Stockley^  1  Ves.  6c  Bea.  23. 
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SCOTLAND. 

sheriff's  court  ;  and  court  of  session. 

(Second  Division.) 

Hugh  Dunbar*  -        -        .    AppellaiiL 

John  and  Thomas  Harvie  -    Respondents. 

A  court  of  justice  cannot  delegate  its  jurisdiction,  and 
ought  not  to  be  guided  by  any  foreign  opinion  upon 
a  question  of  law,  e.  g.  the  admissibility  of  evidence. 

The  certificate  of  the  secretary  of  the  Board  of  Excise, 
as  to  the  accuracy  and  effect  of  accounts  in  the  books 
of  the  Excise,  ought  not  to  be  received  in  evidence. 

Whether  accounts  of  stock  kept  in  the  Excise  books  are 
evidence  between  third  parties,  as  to  the  delivery  of 
goods  ?     QM(Ere, 

Copies  of  such  accounts  may  be  given  in  evidence.  Semb. 
on  the  ground  that  the  originals  are  public  books  : — 
but  in  such  case,  the  copies  produced  must  be  proved 
by  a  witness,  who  has  examined  them  with  the  ori- 
ginals, and  can  swear  to  their  accuracy. 

Whether  ^looi  prout  dejure  of  delivery  of  goods  can  be 
allowed,  where,  subsequent  to  the  alleged  delivery, 
written  statements  of  account  containing  partial  set- 
tlements have  been  delivered,  containing  no  notice  of 
disputed  articles  ?  Quare.  Semb.  that  in  such  a  case, 
where  the  dealing  was  between  a  publican  and  a  dis- 
tiller who  kept  the  accounts,  it  requires  strong  evi- 
dence of  delivery  of  the  goods,  to  rebut  the  presump- 
tion arising  from  the  accounts  delivered. 

Whether  the  account  books  of  the  distiller  in  such  a  case 
afford  a  semi-plena  probatio,  and  lay  a  ground  for  the 
oath  in  supplement?     Quare. 

The  Court  of  Session  having  given  judgment  on  the 
ground  of  evidence  which  ougnt  to  have  been  rejected, 
but  some  of  which  evidence  was  capable  of  being  pro- 

*  The  form  of  pleading,  and  the  conduct  of  causes  in  Scotland 
being  a  subject  now  under  discussion,  this  case  is  reported 
more  at  Iciigtli  than  is  necessary  for  the  purposes  of  the  report, 
with  a  view  to  exhibit  i\  familiar  example  of  the  ordinary  course 
of  litigation  in  Scotland,  upon  a  question  of  fact,  decided  in  the 
Court  of  Session  before  the  passing  of  Uie  Jury  Court  Act. 
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1890.  .         duced  in  an  unobjectionable  shape^  and  there  being 

^^        '      other  evidence  which  might  sustain  the  claim ;  on 

DUKBAft         appeal  against  the  judgment^  the  case  was  not  remitted ; 

but  the  judgment  was  reversed,  on  account  of  the 

small  value  of  the  matter  in  dispute,  and  the  expense 

which  a  remit  would  cause. 


V. 
HARVIB. 


The  appellant,  who  was  an  innkeeper  at  West- 
moir,  was  in  the  habit,  during  four  or  five  years,  of 
purchasing  whisky  from  the  respondents,  who  were 
distillers  and  spirit-dealers  **  at  Yoker/* 

When  the  goods  were  furnished,  an  invoice  or  ac- 
count, specifying  the  quantity  and  price,  was  sent  with 
them.  The  appellant's  wife,  who  was  unable  to  write 
or  to  read  writing,  was  intrusted  with  the  principal 
management  of  his  business. 

The  respondents,  when  they  received  payments, 
marked  them  in  the  invoices,  which  was  the  only 
voucher  or  discharge  for  the  appellant. 

The  transactions  between  the  parties,  which  be- 
came the  subject  of  discussion  in  the  cause,  extended 
from  May  1808  to  November  1810. 
May  3, 1808.      The  first  invoice  or  account  proved  in  the  cause, 
rocess,   04.  ^^^^  material  to  be  stated)  as  delivered  by  the  re- 
spondent to  the  appellant,  is  in  the  following  terms : 

*'  Mr.  Dunbar, 

i8o8.  To  John  Harvie. 

May  3.  To  balance  per  account  rendered  £«59  9  6 
Aug.  24.  By  cash     -        -        -        -        -63    96 

£.6    -    - 

ProceM,No.5.     This  balance  of  6L  was  not  noticed  in  the  next 
"g-  37>  1     •  i^yQi^jQ  or  account,  which  was  in  these  terms : 

"  Yoker,  Aug.  27,  1808. 
Mr.  Hugh  Dunbar,  Bought  of  John  Harvie. 

62  gallons  malt  aqua,  at  131.  6a.  -  -  £.41  17  - 
1808.  Nov.  30.  By  cash  -       -       -       -      41  17    - 

(signed)     2%o.  Harvie!* 
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The  third  invoice  is  in  these  tenns : 

'*  Yoker,  Dec.  5,  1808.         »ckbar 
Mr.  Hugh  Dunbar,  «. 

Bought  of  John  Harvie.  harvii. 

67  gallons  malt  aquavitee,  at  i6#.       -        -  £.53  12    -  ^"^''ISlif* 
1809.  Mar.  15.  By  cash  ^        -        -        -      53  la    - 

(signed)     Tho.  HarvUr 

The  fourth  invoice  or  account  is  in  the  following  Process,  N0.7. 
terns:  **  Aprii4..8o9. 

'*  Yoker,  April  4,  1809. 
Mr.  Hugh  Dunbar, 

Bought  of  John  Harvie. 
€R^  gallons  malt  aquavitae,  at  15  s.  5  cf.        -  £.  51  1 0    9 
To  balance  of  old  account         -        -        -      20  12    - 


£.  72    a    9 
1809.  Aug.  16.  By  cash  -        -        -       *      67    -    - 


£.16    2    9 
At  the  foot  of  this  account,  in  the  hand-writing 
of  one  of  the  respondents^  is  the  following  jotting : 

£.51  10    9 
6    -    - 


£.67  10    9 
The  cash  credited  in  this  last  invoice  or  account 
was  paid  to  the  respondents  by  the  appellant's  wife, 
and  the  appellant  acquiesced  in  the  charge,  as  made 
in  the  account. 

Some  months  after  the  delivery  of  the  account  last 
stated,  the  respondents  called  upon  the  appellant  to  pay 
the  sum  of  65  '•  12  ^.  as  the  price  of  a  hogshead  of 
whisky,  alleged  to  have  been  delivered  at  his  house 
on  the  2d  of  June  1809,  which,  through  inadvert- 
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1820       ence,  had  been  omitted  in  the  statement  of  accounts. 
DUNBAR     The  appellant,  denying  that  he  had  received  the 
^'         hogshead  in  question,  and  relying  upon  the  accounts 
Pioceedin  s    ^^^^^^red  by  the  respondents,  as  before  stated,  re- 
in, the  SheViflF  fused  to  pay  the  sum  demanded;  whereupon  the 
Dec.  iuio.      respondents  raised  an  action  against  the  appellant 
before  the  sheriff  of  Lanarkshire,    concluding  for 
payment  of  4S1  /.  i6s.  6d.  contained  in  an  account 
then  produced,   deducting  therefrom  the   sum  of 
438/.  1^.    gd.  paid  in  part,  and  credited  in  the 
said  account,  with  interest  and  expenses.     On  this 
account  a  balance  was  claimed  of  43/.  14^.  gd. 
which,  with  the  addition  of  11/.    ijs.  3d.  being  a 
balance  admitted  to  have  been  paid  by  the  appellant, 
made  up  the  sum  of  55  /.  \2S.  the  price  of  the  dis- 
puted  hogshead  of  xvhisky  alleged  to  have  been 
furnished  upon  the  2d  of  June  1 809. 

The  appellant,  in  his  defences,  having  denied 
the  receipt  of  the  hogshead  of  whisky,  both  parties 
joined  issue  in  the  inferior  Court,  on  the  fact  that 
the  delivery  of  the  hogshead  of  whisky  alleged  to 
have  been  furnished  on  the  2d  of  June  1 8og,  was 
the  only  point  in  dispute  between  them,  and  created 
in  the  balance  of  accounts  the  difference  already 
stated. 

In  this  action  the  respondents  craved  that  the 
appellant  and  his  wife  might  be  ordained  to  undei^o 
a  judicial  examination  ;  and  also,  that  they  should 
be  ordained  to  produce  the  invoice  of  the  seventh 
or  disputed  article  of  the  account. 

The  appellant  and  his  wife  were  accordingly  or- 
dained to  undergo  a  judicial  examination,  but  the  ap- 
pellant  did  not  appear;  and  on  the  22d  May  1 81 1,  he 
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was  held  as  confessed,  and  a  decree  pronounced  i8?o. 
against  him.  Against  this  interlocutor  he  was  after- 
wards reponed ;  and  subsequently,  his  wife,  Janet  ^  ^-^ 
Dunbar,  gave  a  judicial  declaration^  in  which  she  de- 
clares, ^*  That  the  declarant'and  her  husband  received  ^^' 
**  the  whole  articles  ofaquavita  stated  in  the  account, 
*•  libelled  No.  2.  of  process,  at  the  prices  therein 
stated,  excepting  article  7,  of  date  the  2d  June 
1 809,  which  she  denies  having  received ;  and 
she  always  received  invoices  from  the  pursuers 
with  the  spirits  furnished :  That  the  declarant 
made  no  other  payments  to  the  pursuers  than 
^*  what  is  credited  in  the  said  account  which  has 
**  been  read  over  to  her  :  that  any  payments  which 
**  the  declarant  made  to  the  pursuers  were  always 
•*  marked  in  the  accounts  by  one  of  the  pursuers, 
"  and  declares  she  cannot  write ;  and  further  declares, 
**  that  any  payments  she  made  were  done  at  Glas- 
gow: That  the  declarant  has  produced  all  the 
accounts  in  her  possession  relative  to  the  spirits 
in  question,  and  she  never  received  any  account 
of  the  spirits  mentioned  in  the  disputed  article/' 
The  declaration  of  the  defender,  Hugh  Dunbar, 
was  eventually  not  required,  on  a  statement  made 
by  him  that  his  wife  was  the  person  who  took  the 
chief  management  of  his  public-house,  and  was 
better  qualified  than  he  was  to  give  an  account  of 
the  different  articles  received. 

Upon  considering  the  declaration  of  the  appel- 
lant's wife,    the  sheriff  pronounced  the  following 
interlocutor:  ^^  Having  considered  the  declarationad July  1811. 
"  of  the  defender's  wife,   allows    the  pursuers  a 
**  proof  prout  de  jure  of  the  disputed  article  of 
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1820.      "  the  accounts^  the  defender  qf  his  defences^  and 
DUMBAR     **  '^  ^^'^  ^  conjunct  probation ;  and  grants  dili- 
^         <<  ffence  and  commission  to  the  clerk  of  court  to  take 
"  the  proof/' 

Against  this  interlocutor  the  appellant  presented 
a  petition,  upon  the  ground  that  the  memorandums 
which  had  been  made  at  the  foot  of  the  difiBsrent 
invoices,  which  he  was  in  possession  of,  must  exclude 
the  admission  of  the  proof  which  the  respondents 
proposed  to  adduce,  being  parol  eyidence  to  con- 
tradict an  account  delivered  in  writing. 
aadOcLiBu.     Upon  advising  the  appellant's  petition,  the  shmff 
adhered  to  the  interlocutor  complained  of^  and  in 
order  that  the  appellant's  case  might  receive  full  and 
complete  discussion,   he  allowed  the  sheriff-depute's 
opinion  to  be  had,  after  which,  the  following  intar- 
23dOct.        locutor  was  pronounced :  ^'  Having  reconsidered  the 
*'  petition  for  the  defender,  and  former  procedure, 
^'  and  advised  with  the  sheriff-depute^   adheres  to 
<<  the  sentence  complained  of." 
Proceedings  in     After  this  iutcrlocutor  had  been  pronounced,  the 
Session"  ^     ap{)ellant  advocated  the  cause  to  the  Court  pf  Ses* 
5th  Mar.  1812.  sion;  it  thereafter  came  before  Lord  Meadowbank 
as  Ordinary,  who,  on  hearing  parties,  appointed  a 
condescendence  to  be  given  in  by  the  respondents. 
14th  Nov.  This  condescendence  was  followed  with  answers. 

Upon  advising  which.  Lord  Meadowbank  ordained 
informations  to  be  printed,  and  laid  before  the  Court. 
His  Lordship  at  the  same  time  issued  the  fpUpwjng 
note: 

^'  Merchants  accounts  are  put  in,  to  a  proverb, 
"  under  'errors  excepted,*  but  after  so  mapy  suc- 
<<  cessive  settlenusiiats  as  here  ocqur^  it  §e|sps  to  be  a 
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••  novelty  to  allow  an  error  to  be  established,  as  if .     ^^^' 


•*  every  thing  were  open  by  entry  in  the  pursuers     dukba* 

•*  books,  and  a  proof,  prout  dejure,  of  the  delivery     harvib. 

^*  of  an  article  of  great  importance  ;  this,  however, 

**  18  done  by  the  sheriff.     It  strikes  the  Ordinary, 

*^  that,  under  the  analogy  of  the  statute*,  a  proof  of 

'*  mieh  error,  posterior  to  settlements  made  according 

'*  to  the  custom  of  the  parties,  ought  only  to  beadmit- 

••  ted  by  oath,  or  writ  of  the  defender,  if  not  detected 

*^  on  the  face  of  settlements  with  the  defender;  for 

^*  if  this  is  required  after  the  mere  lapse  of  three 

••  years,   ^  fortiori^  should  it  be  required  where 

*^  subsequent  accounts  have  been  rendered  and  set- 

•*  tied,  even  though  within  the  three  years  ?    The 

**  Ordinary  thinks,  however,    that  such  a  rule  of 

^*  practice,  in  a  matter  of  such  general  importance, 

**  if  not  already  adopted  by  decisions,  ought  to  re- 

*'  ceive  the  consideration  of  the  Inner  House,  rather 

''  than  of  a  single  Ordinary,  before  being  entitled  to 

**  his  authority.'' 

By  the  infcmnations  printed  in  pursuance  of  the 
directions  of  the  Lord  Ordinary,  the  appellant  in- 
sisted that  such  evidence  as  that  proposed  by  the 
respondents  was  not  admissible ;  and  referred  to  the  Case  of  Seton 
case,  reported  by  Lord  Kames  in  his  Dictionary,  of  Dic^.  i^\ 
"  Sir  Walter  Seton  and  Sir  James  Cockbum.'* 

The  respondents,  in  their  information,  argued, 
that  the  single  point  for  the  consideration  of  the 
Court  was,  whether  the  hogshead  of  whisky  in  dis- 
pute had  been  delivered  to  the  appellant  or  not  ? 
And  they  pleaded,  in  point  of  law,  that  they  were 

*  Scots  Stat,  of  Limitations,  I5g7>  c.  83. 

B  B  4 


358 

1820. 
.y 

DUNBAR 

V, 
UAEVIE. 


Interlocutor, 
loth  Dec. 
1813. 


CASES  IN  THE  HOUSE  OF  LORDS 

entitled  to  establish  this  fact  by  parol  evidence  of 
their  servants  and  clerks. 

The  respondents  further  contended  that  there  was 
a  difference  between  the  case  quoted  and  that  in  dis- 
pute, in  the  one  the  last  account  was  signed  by  both 
parties^  whereas,  in  the  other,  it  was  signed  by  only 
one  of  them;  and  that  there  were  special  circum- 
stances in  this  case,  which  took  it  out  of  the  gene- 
ral rule.  They  referred  to  entries*  in  their  own 
books,  and  in  the  excise  books,  and  other  evidence 
which  was  contained  in  their  information  f.  They 
further  averred,  and  offered  to  prove,  the  actual 
delivery  of  the  whisky  in  question  into  the  appel- 
lant's premises,  the  Court  below  being  of  opinion, 
that  this  was  necessary  to  make  out  their  case. 

On  the  10th  December  1813,  the  Court  pro- 
nounced this  interlocutor  :  **  Upon  report  of  Lord 
*^  Meadowbank,  and  having  advised  the  mutual 
"  informations  for  the  parties,  the  Lords  before 
**  answer  ordain  the  pursuers  to  put  in  a  con* 
**  descendence,  in  teims  of  the  act  of  sederunt,  of 
"  the  facts  and  circumstances  which  they  aver  and 
"  offer  to  prove  in  respect  to  the  delivery  of  the 
"  whisky  in  question,  and  that  quam  primumJ* 

The  respondents  accordingly  gave  in  a  condescend- 
ence, by  which  they  undertook  to  prove, 

PrirnOf  That  the  cask  intended  for  the  wliisky  to 
be  sent  to  Hugh  Dunbar,  and  which  he  disputes, 
was  cleaned,  prepared,  and  filled  by  one  of  their 
workmen. 

SecundOf  That  their  clerk,  who  made  the  entries 
in  the  books,  (already  before  the  Court,)  saw  the 

*  Sec  the  Appendix.  +  Sec  the  Appendix  to  this  case. 
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vhisky  measured,    and  saw  it  placed    upon   the       isw. 
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TertiOj  That  the  hogshead  of  whisky  was  actually  *• 
sonveyed  to  the  house  of  Hugh  Dunbar,  and  there 
lelivered,  along  with  the  invoice  and  necessary 
lermiU  by  the  carters  j  who  at  the  same  time  deli- 
vered a  cask  to  Andrew  Tennent,  who  lives  a  short 
listance  farther,  on  the  same  road. 

Quarto  J  That  this  permit  was  given  up  by  Dunbar, 
n  the  usual  manner,  to  the  excise  officer  of  the 
listrict,  and  was  regularly  transmitted  to  the  permit 
examiner  in  the  excise-office.  It  is  proved  by  a 
certificate*,  under  the  hand  of  Alexander  Mitchell, 
permit  examiner,  that  on  the  2d  of  June  1809,  a  per- 
mit was  granted  for  the  removal  of  one  cask,  contain- 
ing seventy-two  gallons,  aquavitcBj  and  was  credited 
in  Mr.  Dunbar's  stock  in  the  excise  books. 

QuintOj  That  the  excise  officer  of  the  district 
examined  the  stock  in  hand  in  Dunbar's  cellar,  com- 
pared  it  with  the  permit  received,  and  made  the 
necessary  and  usual  return  to  the  officer  of  the  dis- 
trict, in  whose  books  the  disputed  hogshead  01 
whisky  is  accordingly  entered.  This  is  proved  by 
certificate!,  where  the  entry  appears,  "Hugh  Dun- 
*•  bar,  Westmuir,  2d  June,  seventy-two  gallons.'* 

Sea:tOy  The  excise  officer  on  the  1 2th,  and  the 
supervisor  of  the  district  on  the  28th  of  June  i8og, 
examined  and  surveyed  Hugh  Dunbar's  stock  in 
hand ;  the  latter  comparing  and  checking  off  as 
correct  the  officer's  survey.  This  is  proved  by 
a  certificate  t,  subscribed  by  the  supervisor,  Alex- 

•  See  Appendix,  p.  387.  t  See  Appendix,  p.  389. 

t  Sec  Appendix,  p.  388. 
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1820.      ander  Williamson ;  and  that  there  was  in  Dunbar^s 
possession,  **  by  permit,  2d  June,  seventy-two  gallons 

«r~"     aqucevitce.**    And  it  is  farther  proved,  that  the  ex* 
cerpts  contained  in  this  certificate  are  faithfully  taken 
from  the  excise  books  by  W.  Wintour,  diary  deric^ 
who  farther  certifies,  that  ''  the  stock  hooks  from 
which  these  excerpts  have  been  taken,  af^iear  tc^ 
have  been  from  time  to  time  regularly  examined 
and  checked  by  the  supervisor  for  the  time,  Alex— 
ander  Williamson,  then  officiating  in  Gla^gow^ 
« third  district/' 

Lastly,  this  hogshead  of  whisky  was  regularly~~^^ 
entered,  as  at  *^  Dunbar's  debit,*^  throughout  th 
complete  and  regular  series  of  the  excise  books. 
This  is  proved  by  a  certificate  *,  under  the  hand 
Mr.  Wintour,  diary  clerk. 

The  appellant,  by  his  answers  to  the  condescend- 
ence, pleaded,  in  limine,  the  incompetency  of  the 
proposed  proof ;  and  made  the  following  objections 
to  the  admission  of  proof  of  the  articles  of  the  con- 
descendence. 
Aiis.toAit.1.  This  article  is  wholly  irrelevant  If  thero  had 
been  a  particular  cask,  which  could  have  been  sent 
to  the  respondent  only,  and  to  no  other  person,  the 
cleaning  and  filling  such  a  cask  with  spirits  might 
create  a  presumption,  that  it  was  at  least  intended 
to  be  sent  to  the  respondent ;  but  when  the  purauers 
aver  that  the  cask  was  prepared  and  filled  by  their 
workmen,  they  aver  nothing  specific,  but  what  must 
occur  with  regard  to  every  cask  in  their  possession. 
Am.  to  Art.  3.  This  article  shows  how  far  the  pursuers  can  ven- 
ture to  gO|  in  order  to  be  allowed  a  proof.     They 

*  See  Appendix,  p«  390. 
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Qo  clerk  at  the  time  when  it  is  alleged  the  whisky      isso. 

lent,  one  of  the  pursuers  having  then  performed  ^ 

le  duties  of  a  clerk.     That  your  Lordships  may       ^• 

oabled  to  judge  with  what  view  this  article  is 

if  it  is  submitted,  that  the  pursuers  ought  to 

^  the  clerk  by  whom  it  is  asserted  they  will 

3  that  the  whisky  was  measured,  and  placed  on 

U 

lis  article  exhibits  the  same  fallacy.     For  to  Ans.  to  Art.  3. 

se  your  Lordships  to  believe,  that  several  wit- 

«  can  be  adduced  to  prove  the  delivery,  the 

lers  speak  of  the  carters^  though  only  one  could 

been  necessary  to  take  care  of  a  single  cart  j 
t  is  submitted,  that  they  ought  to  say  who  the 
dd  **  carters "  are. 

point  of  fact,  the  defender  states  that  no  cask 
lisky  from  the  pursuers  was  delivered,  either  to 
df  or  to  Andrew  Tennent,  who  is  named  in  this 
e,  on  or  about  the  2d  of  June  1 8og ;  and  your 
ships  will  observe,  that  if  a  fraud  was  committed 
le  of  the  pursuers  carters,  (which  it  will  be 
a  be  could  easily  commit),  the  proof  proposed 
16  oath  of  the  carter  or  carters  is  just  a  proof  by 
ridenee  of  the  perpetrator  of  the  fraud. 
>  permit  was  given  up  by  the  defender  to  the  Ans.  to  An.  4. 
d  officer  of  the  district.  The  defender  has 
ined  in  his  condescendence,  and  repeats,  that 
its  for  the  district  in  which  he  resides  were,  at 
ime  in  question,  left  in  a  house  in  Camlachie^ 
»ut  in  general  being  seen  by  the  persons  to  whom 
8  were  permitted)  and  were  there  received  by 
excise  officer.  Tlie  certificate  by  Alexander 
belly  therefore,  prpves  nothing ;  for  though  it 
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1820.       bears  that  a  permit  was  granted,  and  credited  icK 
the  respondent's  stock  on  2d  June  1809,  twenty^ 
«•         such  permits  might  have  been  given,  and  the  quan — 
tities  stated  to  account  of  the  respondent,  althouglM^ 
not  a  drop  of  spirits  had  been  added  to  his  stock  ^ 
for  if  the  officer  finds  that  the  stock  on  hand  of 
dealer  does  not  exceed  the  quantity  stated,  as  per 
mitted  in  the  books,  he  has  no  occasion  to  inqui 
farther.     It  is  only  when  there  is  an  excess  of 
above  the  quantity  entered  in  the  books  as  receivi 
by  a  dealer,  that  there  can  be  any  room  for  presum 
ing  illicit  trade,  and  in  that  case  the  officer 
a  seizure. 

Ans.  to  Art.  5.      In  point  of  fact,  the  proper  officer  of  the  distri 
in  which  the  defender  lives,   at  the   date  of  th 
alleged  permit,  was  not  James  Cunningham,  bu 
■  M*Vey.     It  will  be  observed,  too,   tha 

though  the  pursuers  firm  is  "  John  and  Thomaa^&-*s 
"  Harvie,"  the  entry  in  the  certificate  here  men- 
tioned is,  "  Thomas  Harvie  and  Company." 

Ans.  to  Art.  6.      This  article,  and  the  certificate,  referred  to 

it,  requires  peculiar  attention.  First,  when  per — " 
mits  are  granted,  the  quantity  in  them  is  always  a^sc-  * 
little  less  than  the  quantity  actually  sent ;  and  imr^  n 
proof  of  this  the  defender  produces  a  dischargecC-^-^ 


invoice  from  George  Pinkerton,  a  respectable  dealei 
in   Glasgow,   who  furnished  to  the  defender,  ojmrx:^ 
25th  of  May   1809,  sixty-six  gallons  of  whisky  s     ^i 
but  the  entry  in  the  certificate,    shows  that 
permit  was  only  for  sixty-five  gallons.     In  the  sami 
manner,  as  the  disputed  article  is  stated  at  sixty— ^^T] 
nine  and  one  half  gallons,  the  permit  should 
been  a  little  less ;  but  it  bears  to  be  for  seventy-l 
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{^allons.      Secondly,  by  the  certificate   it  appears, 
that  on  the  3d  of  April  the  defender  had  on  hand     dunbar 
twenty  gallons ;  and  on  the  day  following  sixty-five         ^• 
£aDons  were  added  to  his  stock,  making  in  all  eighty- 
five  gallons.     But  on  the  1 7th  April,  he  had  eighty 
gallons  of  stock  on  hand ;  or,  in  other  words,  he  had 
only  sold  five  gallons  during  the  fortnight^  between 
the  3d  and  1 7th  April.    In  the  same  manner,  on  the 
ist  May,  he  had  seventy-five  gallons  on  hand ;  and 
on  the  15th  May  seventy  gallons;  thus  showing 
regular  sales  of  five  gallons  in  each  fortnight.     On 
the  28th  of  May,  the  stock  on  hand  was  one  hun- 
dred and  twenty  gallons ;  and  if  the  defender  had 
received  the  disputed  cask,  there  would  have  been 
added  to  this  stock  sixty-nine  and  one  half  gallons, 
making  in  whole  one  hundred  and  eighty-nine  and 
one  half  gallons.     Now  taking  the  usual  rate  of  sales 
in  a  fortnight,  being  five  gallons,  the  defender's 
stock  on  1 2th  June  in  that  case  would  have  been 
one  hundred  and  eighty-four  and  one  half  gallons ; 
whereas  on  that  date,  by  the  certificate,  it  amounts 
only  to  one  hundred  and  twenty-eight  gallons.     In 
other  words,  on  the  supposition  that  he  had  received 
the  cask  in  dispute,  his  sales  for  the  fortnight  pre-   -^ 
ceding  the  1 2th  of  June  must  have  been  fifty-seven 
and  one  half  gallons ;  that  is,  more  than  eleven  times 
the  sales  for  each  of  the  three  preceding  fortnights. 
Thus  the  certificate  furnishes  conclusive  real  evi- 
dence,  that  the  disputed  cask  was  not  received  by  the 
respondent,  and  entered  in  his  last  stock. 

Any  quantity  may  be  entered  in  the  excise  books  Ans.  to  last 
as  added  to  the  stock  of  a  dealer,  without  the  risk    ^' 
of  detection,  although  there  has  been  no  actual  addi- 
tion to  his  stock,  all  that  is  requisite  being,  that  the 
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1820.      Stock  truly  on  hand  shall  not  exceed  the  quantity 
^,     which  the  excise  books  purport  to  have  received  into 

SUV BAR  ^       ^ 

9.         it. 
"^^'^        On  the  loth  of  March  1814,  the  Court  pro- 
1814.  First    nounced  this  interlocutor  :  **  Upon  report  of  the 
a^^^^fi^. "  Lord  Justice  Clerk,  in  absence  of  Lofd  Mea- 
*<  dowbank,  and  having  advised  the  mutual^  infor* 
**  mations  for  the  parties,  with  the  condescendeBce 
^  for  the  pursuers,  put  in  by  order  of  Court,  a&A 
<«  answers  thereto,  advocate  the  cause,  and  befors 
answer  grant  warrant  for  letters  of  incident  diU' 
gence  at  the  instance  of  both  parties  against  wit—* 
nesses,  and  havers,  for  proving  the  sevend  ftet^ 
and  circumstances  set  forth  by  them  in  iSbs  saidL 
^^  condescendence  and  answers,  and  allow  to  botfac^ 
^^  parties  a  conjunct  probation ;  grant  commission^ 
''  to,'*  &c. 

Under  the  commission  issued  by  virtue  of  tins    - 
interlocutor,  the  following  proofs  were  taken : — 
Purs,  proof,        Andrew  Tennent  depones.  That  though  he 
supplied  with  whidcy  by  the  respondents  m  the 
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1809,  **  ^^  cannot  say  whether  he  got  spirits  from  ^^< 
^*  them  in  the  month  of  June  in  that  year/' 

Daniel  M'Farlane  depones>  *'  That  he  has  been  * 
^'  about  fifteen  years  in  the  service  of  John  Harvie^i«i» 
<<  and  of  John  and  Thomas  Harvie,  the  pursuen— -— - 
^^  That  for  several  years  preceding  the  year  1^0991..^ 
^*  and  till  Martinmas  in  that  year,  at  which  time  th< 
pursuers  got  a  place  of  business  in  Glasgow,  the 
deponent,  and  another  man  of  the  name  of  Jdm 
*'  Russell,  carted  all  the  whisky  from  the  pursuers 
''  distillery  to  their  customers.  That  he  has  on  seve- 
'^  ral  occasions  delivered  whisky  to  the  defender,  and 
^*  in  particular  about  the  middle  of  June  1 809,  as 
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^  the  deponent  thinks,  he  cleaned  a  cask  at  the      i8«o. 
^^  distillery,  and  filled  it  with  whisky  for  the  de- ' 
<<  fender  ;  and  he  thinks  the  cask  which  he  so  cleaned 
^  would  hold  from  sixty-six  to  sixty-eight  gallons ; 
^  that  afterwards  the  deponent  delivered  the  said 
^^  cask  qf  whisky  at  the  defender's  house  in  tfest- 
^  nudr^  and  his  wife  was  present  when  the  deponent 
^  80  delivered  it ;  that  John  Kussell  was  not  present 
^*  ^hen  he  so  delivered  it,  but  on  the  day  of  the 
^  delivery,  Russell  accompanied  the  d^nent  from 
^^  Yoker  to  Glasgow ;  that  the  deponent  had  charge 
^  of  one  cart  of  whisky,  and  Russell  had  the  charge 
^  of  another  cart  ;*that  after  coming  to  Glasgow,  the 
d^nent  and  Russell  delivered  two  small  casks  of 
^  whisky  to  James  Taylor,  in  Black£3rd's  Wynd  ; 
^  that  alb^  this,  Russell  and  the  deponent  s^arated, 
^  and  the  deponent  by  himself  delivered  a  cask  to 
Robert  M^Omish,  at  the  town-head  of  Glasgow ; 
and  i^ier  this^  the  deponent  delivered  the  cask  qf 
whisky  at  Westmuir  to  the  dtfender^  as  before  rfe- 
poned  to  ;  and  while  at  Westmuir^  he  delivered 
'^  another  cask  qf  whisky  to  Andrew  Tennent,  smith 
^^  ffiere ;   and  when  he  so  delivered  the  cask  qf 
**  whisky  at  the  defender's  house^  he  gasoe  the  invoice 
'^  thereqf^  andpemUtf  to  the  defender's  w^ey  that, 
^  at  this  time,  Alexander  Nisbet,  at  Knightswood 
<^  coal-woilL,   acted  as  clerk  to  the  pursuers,  and 
**  kept  the  book  in  which  the  whidqp  delivered  to 
*^  tihe  customers  was  inserted."     He  further  de- 
pones, **  That  in  general  it  fell  under  the  deponent's 
*^  department  to  clean  the  casks  which  were  to  be 
**  filled  with  whisky  for  customers ;  that  the  cask 
*'  above  deponed  to  was  among  the  last  which  he 
<<  cleaned  for  the  defender :   Depones,  that  there 
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^Q^'    .  "  was  some  person  in  the  house  besides  the  defendei^^ 
DUKBAii     **  ^i^Cy  who  assisted  him  to  carry  the  cask  throiigc^ 
^*  the  house  to  a  back  cellar ;  but  who  that  penoc^ 
'*  was   the   deponent  cannot  say :    Depones,  tha.^ 
"  one  of  the  grounds  of  his  recollection  of 
**  delivered  the  said  cask  to  the  defender  in  th 
"  month  of  June,  in  the  year  aforesaid,  is,  that  on^ 
"  the  same  day  he  delivered  two  casks  to  James^ 
"  Taylor,  as  before  deponed  to ;  and  Taylor,  on  that  - 
*^  occasion,  said  to  the  deponent  and  Rusaell,  who 
**  accompanied  him,  that  the  day  being  very  warm, 
"  he  supposed  that  a  bottle  of  porter  would  be  more 
agreeable  to  them  than  a  dram,  and  they  toak  the 
porter  accordingly:   Depones,  that  on  no  other 
"  occasion  does  he  recollect  of  having  deliTered  on 
the  same  day  whisky  to  Taylor,  M'Omiah,  Ten- 
nent,  and  the  defender  ^.    That  he  can  assign  no 
**  particular  reason  for  recollecting  having  cleaned 
*^  this  cask  for  the  defender,  but  at  the  time  when 
^^  the  said  cask  was  sent  to  the  defender,  it  was  the 
*^  deponent's  duty  to  clean  all  the  casks  ;"  and  be- 
ing specially  interrogated,  **  what  is  the  reason  for 
^'  his  specifying  the  cleaning  of  this  cask  in  parti- 
'^  cular  in  the  month  of  June ;  depones,  that  in 
'^  consequence  of  the  dispute  about  it,  his  attention 
*^  had  at  different  times  been  specially  called  to  the 
*•  period  at  which  he  delivered  it.'*    He  then  men- 
tions a  conversation  which  he  had  on  the  subject 

*  Taylor  and  M'Omish  were  not  examined ;  and  thdr  names 
do  not  appear  in  the  excerpt  of  the  Excise  stock-book  printed 
in  the  Appendix,  p.  388.  But  it  does  appear  in  the  excerpt 
from  the  day-book  of  the  Respondent's,  Appendix,  p.  380,  that 
tliey  are  charged  with  goods  on  Uie  same  day  (June  2)  as  die 
appellant 
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ich  the  respondent  Thomas  Harvie ;   and  bemg       I880. 
leciallj  interrogated,  whether  or  not  the  conversa-     pumbar 
on  he  had  with  Mr.  Harvie  is  one  of  the  reasons  for         v« 
is  naming  the  said  month  of  June,  depones  affirm- 
tively ;  but  says,  '*  that  Mr.  Harvie  did  not  mention 
to  him  the  time  at  which  the  disputed  cask  of  whisky 
was  delivered.''    It  appears  also  by  the  depositions^ 
lat  Mr.  Harvie,  in  the  course  of  this  conversation, 
sving  mentioned  that  the  deponent  on  the  same 
fity  delivered  whisky   to    Taylor,   Tennent,    and 
['Omish,  he  depones,  *^  that  although  he  had  not 
been  informed  by  the  pursuer  Thomas  Harvie,  or 
any  other  person,  he  should  have  recollected  that 
on  the  same  day  he  delivered,  as  before  deponed 
to,  whisky  to  all  these  persons." 

John  Russell  depones,  "  That,  at  Whitsunday  Pu«.proof, 
1810,  the  pursuers  (respondents)  got  a  place  of  ^*^* 
business  in  Glasgow  ;  that,  in  the  summer  before 
they  so  came  to  Glasgow,  he  recollects,  that  he 
and  M'Farlane  came  to  Glasgow  with  two  casks 
of  whisky ;  that  M'Farlane  had  on  his  cart  two 
casks  to  James  Taylor  in  Blackford's  Wynd,  a 
cask  to  Robert  M^Omish  in  the  town-head,  a  cask 
to  Andrew  Tennent  in  Westmuivy  and  a  hogshead 
to  the  defender y  while  the  deponent  had  on  his 
cart  a  small  puncheon  of  whisky  to  Glen  and 
Company  in  Rutherglen,  and  an  ordinary  puncheon 
to  Thomas  Gibson  in  Calton;  that  M'Farlane 
'  iCnd  the  deponent  went  together  to  Taylor's,  who 
offered  them  a  dram,  but  the  day  being  warm, 
they  preferred  a  bottle  of  porter ;  that  M*Farlane 
wished  the  deponent  to  take  from  his  (M'Farlane's) 
cart  the  cask  for  M'Omish,  and  to  go  with  it  to 
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^8^0'  "  M^Omish's,  but  this  the  deponent  refused  to  do, 
**  as  it  was  out  of  his  way,  and  he  had  a  heavier 
V.  <*  load  than  M'Farlane ;  that  the  deponent  thinks 
^'  that  the  said  quantities  of  whisky  were  delivered 
^^  in  the  month  ofjune^  in  the  year  aforesaid^  as  he 
"  recollects  that  at  that  time  he  was  employed  on 
"  thejarm  in  hoeing  potatoes.^* 

Pura.ppoof,        Alexander  Nisbet  depones,  *'  That  in  the  year 
*^  1809,  and  for  several  preceding  years,  he  assisted 
*^  the  pursuers  in  keeping  their  books ;"    and  an 
extract    or  excerpt   being  taken  from  the  waste- 
book,   and  being  compared  by   the  commissioner^ 
and  found  to  be  correct^  the  witness  depones,  **  ThsL 
^^  the   whole   entries    in  the   original    waste-boofcc^ 
^'  contained  in  the  said  excerpt  are  in  his  hand — 
writing."* 

Dtf.  proof,  Tennent  depones,  "  That  he  recollects  havin^^ 

*'  been  supplied   by  them  (the   respondents)  vrit^Eh 
'^  whisky  in  the  year    1 809 ;    but  he  cannot  nil  ^y 
*'  whether  he  got  spirits  from  them  in  the  month  c^prf 
**  June  in  that  year,  as  some  of  the  invoices  whic   '     'A 
^'  he  got  from  them  about  that  time  have  not 

Def.  proo^  <«  prese^ed  by  him,"  Tennent's  wife  depon< 
'^  conform  to  the  immediate  preceding  witness,  h< 
«  husband." 

Def.  proof,  John  M*Vey,  excise  officer,  depones, 

*'  when  the  deponent  was  first  on  the  said  divisioL-^'^t 

**  it  was  the  practice  of  retailers  to  send  the 

**  mils  of  spirits  J  entering  their  stocks^  to  the 

*•  of  Mr.  Robert  Aitken,  in  Camlachie,  from  whai^-*^ 

**  the  deponent  regularly  received  them,  as  he  ht^  -^^ 

**  occasion  to  be  there  generally  three  or  four  tim^  ^z^^ 

«  a  day." 

•  Appends,  p.  384- 
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James  Cunningham,  excise  officer,  depones  "  coil-       ^«o. 
'*  form  to  the  preceding  witness/' 

*■  ^  D17NBA& 

Andrew  Tennent,  depones^   "  That  about  the         v. 
^  year  1 809  the  deponent,  to  the  best  of  his  recol-     =^*^"- 
**  lection,  was  in  the  practice  of  sending  the  permits,  J|  4^;  ^"^ ' 
•*  which  he  received  with  the  spirits,  sometimes  to 
*^  the  brewery  of  Robert  Aitken,  in  Camlachie,  and 
**  sometimes  to  the  shop  of  William  Brown,  grocer, 
^  in  Parkhead/' 

^<  Elizabedi  Thomson,  his  wife,  depones  *^  con- 
**  form  to  the  preceding  witness/' 

John  M*Vey  depones,  "  That  wheti  visiting  the 
^^  stock  of  the  different  spirit-dealers  of  the  division, 
*'  it  is  his  uniform  practice  to  gauge  it ;  and  if  he 
^*Jlnd  it  less  than  the  stock  for  which  they  have 
**  cfysdit,  their  credit  in  the  stock-hook  is  reduced 
^  immediately  to  the  quantity  actually  in  their  pos- 
**  session." 

James  Cunningham  depones  ^*  conform  to  the 
"  preceding  witness." 

The  extracts  o£ accounts  from  the  account-books* 
of  the  respondents,  and  the  stock-books  of  the  excise, 
which  are  subjoined  in  the  Appendix  to  this  case,. 
were  also  proved  under  the  commission. 

The  Court,  on  the  15th  November  1814,  pro-  15th  signed. 

,     ,       ^  11       •         .1  ..   ^  16th  Nov. 

nonnced  the  foUowmg  mterlocutor :  ^*  Un  report  1814, 
"  of  Lord  Meadowbank,  and  having  resumed  con-  i^^to^ap^. 
*'  sideration  of  and  advised  the  mutual  informations  ed  from. 
for  the  parties,  condescendence,  answers,  proof 
adduced,  and  whole  process,  the  Lords  repel  the 
defences,  and  decern  against  the  defender  for  pay- 

^  And  it  appears  that  the  respondents  tendered  the  dath  in 
siipplcaieiit,  wMch  was  refutod  by  the  appellaats. 
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1890.  **  ment  of  the  sum  of  55  /.  12s.  sterling,  with  inte- 
**  rest  thereof,  from  the  date  of  citation  in  this 
v7"  •*  action,  and  till  payment ;  find  the  defender  liaUe 
^*  in  expenses,  allow  an  account  thereof  to  be  given 
**  in,  and  remit  to  the  auditor  to  tax  the  samet  and 
"  to  report.*' 

An  error  of  14  /.  in  this  interlocutor  was  rectified 
by  consent. 
7th  July  1815.     The  appellant  then  presented  a  petition  against 
cutor  appealed  the  abovc  iutcrlocutor,  which  being  followed  with  ^^i 

from.  answers,  the  Court,  upon  advising  the  same,  being  '^ 

of  opinion  that  the  case  depended  materially  on 
the  credit  due  to  the  excise  books,  made  a  remit  to 
James  Bruce,  secretary  to  the  Board  of  Ezciae  for 
Scotland,  to  examine  those  books,  and  report  what 
credit  appeared  to  him  to  be  due  to  the  wiQjaA 
June  12, 1815.  contained  in  them.     On  the  12th  of  June  1813 
Mr.  Bruce  made  the  following  report : — "  I  hair^ 
*^  considered  this  petition,  and  the  answers,  and 
*^  am  of  opinion,  that  the  surveys  mentioned  in 
excerpts*,  engrossed  in  the  answers,  have 
appearance  of  being  taken  from  actual  gauges 
*^  Dunbar's  stock ;  and  that  the  entries  made 
"  those  books  are  held  as  suflBcient  evidence  of  tl^^  ii 

**  delivery  and  receipt   of  the   exciseable 
"  therein  mentioned,  and  particularly  t)f  the 
"  head  of  whisky  in  question." 

The  agent  for  the  appellant,  when  this  report  w^fl^^        N 
put  into  process,  waited  upon  Mr.  Bruce,  to  inqni^^  ^       '^ 
how  he  could,  consistently  with  the  known  facts  c::::^^^-^^^       |*1 
the  case,  make  such  a  report  to  the  Court.     Tl^^*^         \ 
result  of  this  interview  is  stated  in  the  foU 
^*  note,"  which  was  presented  to  the  Court 

*  See  the  Appendix. 
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*'  In  this  case  your  Lordships,  before  answer,  remitted  i8«o. 
to  Mr.  Bruce,  secretary  to  the  excise,  to  peruse 
the  petition  and  answers,  and,  if  necessary,  to  call  v. 
^*  for  the  attendance  of  parties,  and  to  inquire  into 
the  facts  alleged  by  either  party  with  regard  to  the 
excise  books  and  permits  mentioned  in  the  plead- 
ings, and  to  report  the  result  of  such  inquiry  to 
**  the  Court,  and  particularly  to  state  how  far  the 
*^  entries  in  these  books  can  be  deemed  conclusive 
•*  evidence  of  the  delivery  of  the  hogshead  of  whisky 
^*  in  question  into  the  stock  of  the  petitioner  (ap- 
^*  peltant). 

«  The  petition  and  answers,  with  the  remit  by 
^  the  Court,  were,  by  the  agent  for  the  pursuers 
^*  (respondents),  laid  before  Mr.  Bruce,  who  on  the 
^*  1  ;2th  instant  perused  the  same,  and  wrote  out  the 
••  report  in  process.  The  agent  for  the  defender 
^^  was  rather  surprised  that  Mr.  Bruce  should  have 
*•  made  out  a  report,  without  so  much  as  seeing  the 
**  disputed  entries  contained  in  the  stock-book^  kept 
*•  for  the  division  where  the  defender  resides,  and 
••  which  was  then  lying  in  his  (the  agenfs)  pos- 
session. Accordingly  he  took  the  liberty  of  wait- 
ing upon,  and  mentioning  this  circumstance  to 
••  Mr.  Bruce,  who  stated  to  him  that  the  cause  ought 
•*  to  have  been  remitted  to  the  sheriff  of  the  county ^ 
••  to  inquire  into  the  facts  alleged  by  the  parties,  as 
^  tending  to  support  or 'detract  from  the  credit  due 
'^  to  the  excise  books ;  that  he  had  examined  the 
*  persons  in  the  excise-office,  who  made  out  the 
excerpts  from  the  books  mentioned  in  the  plead-  > 
ings,  by  which  he  was  satisfied  that  these  were 
&irly  taken ;  and  therefore  he  had  no  occasion  to 
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1830.  *^  see  amf  books  on  the  subject^  because^  in  his 
DuifiAE  "  (ifficial  capacity^  he  could  never  admit  that  there 
V.  ^<  was  any  error  in  tJie  excise  books.  Mr.  Bnioe 
<<  further  stated,  that  the  practice  of  stamping  fii- 
^*  tries  has  been  known  to  the  honourable  Board  | 
'*  and  when  the  officer  was  detected  in  doing  80»  he 
<<  was  dismissed  from  the  service. 

'*  Correct,  in  so  far  as  relates  to  the  conTenatioii 
**  with,  (signed)      **  James  Bruce.^* 

"15th  June  1815/' 
7th  JuW  1815.     The  Court,  of  this  date,  pronounced  the  foUofr- 
locutor  ap.     ing  intcrlocutor :  ^'  The  Lords  having  advised  this 
pealed  from.    <i  petition,  with  the  answers  thereto,  and  report  of 
*^  Mr.  Bruce,  as  directed  by  the  Court,  adhere  to 
*'  the  interlocutor  reclaimed  against,  and  refuse  the 
<<  desire  of  the  petition,  with  this  variationt  that  the 
*^  sum  decerned  for  shall,  as  consented  to  by  the  re- 
*^  spondents,  be  restricted  to  43/.  145.  g<f.  sterling, 
'^  with  interest  thereof  from  the  date  of  citation^  and 
^'  with  expenses  as  formerly  found  due." 

Against  these  interlocutors  the  appeal  was  pre< 
sented. 

For  the  Appellants,  the  Attomey-General^  aa< 
Mr.  Wetherell: 
Argument,         By  the  Scotch  law,  a  settled  account  cannot 
iqS/     *"   opened  so  as  to  admit  proof  of  error.  A  party  ther^ssis 
not  permitted,  as  in  the  courts  of  equity  in  Engl 
to  surcharge  and  falsify.    Even  in  those  Courts 
must  be  a  demonstration  of  error  in  the  accoun 
suspicion  and  probability  of  error  is  not  sufficie^^^^ 
Clark  V.  T/iirkill  *,  Seton  v.  Cockbum  t. 

*  Before  the  Yice-ChaDcellor,  182a    Not  reported.    It 
a  common  bill  to  open  a  settled  account 
+  Diet,  of  Decis.  vol.  a,  No.  135. 
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As  to  the  excise  books^  they  cannot  be  evidence 
as  between  third  persons ;  if  so,  any  person  might 
be  charged  to  any  extent  by  a  collusive  entry  in  the     ^  J; 
excise  books.* 

Independently  of  the  excise  books,  the  case  of  the 

respondents  rests  upon  the  evidence  of  MTarlane  and 

Russell.     The  question  related  to  three  deliveries  in 

1809.    They  prove  only  one  delivery.    To  have 

sustained  their  case,  they  should  have  proved « the 

deliveries  in  April  and  August.     MTarlane,  having 

carted  all  the  whisky,  could  have  proved  all  the 

^ehveries;  he  only  thinks  that  he  delivered  a  cask 

«bout  the  middle  of  June.    It  appears  in  proof,  that 

"vmrious  other  deliveries  of  whisky  took  place  on  the 

mame  day.     They  might  have  called  the  persons  to 

^hom  it  is  aUeged  that  such  deliveries  were  made^ 

Mo  corroborate  the  evidence  of  M'Farlane,  which  they 

Hiaye  omitted  to  do.     Russell  speaks  only  to  belief^ 

said  proves  nothing  as  to  any  delivery  but  one. 

TThe   excise  books  prove  no  delivery  to  Taylor^ 

Jd  'Ornish,  &c.  on  the  2nd  of  June,  as  represented 

by  the  respondents  witnesses. 

To  the  admissibility  of  the  excise  books  as  evi- 
dence, there  were  certainly  objections  made  in  the 
Court  below.  The  excise-oflBcer  was  not  examined^ 
but  a  person  te  prove  the  excerpt  from  the  books,  in 
which  there  is  a  material  error :  it  omits  an  inter- 
mediate entry,  which  shows  the  danger  of  admitting 
such  evidence.  The  permit  is  delivered  to  the  excise 
by  the  person  who  removes  the  stock ;  not  by  the 
retailer,  who  receives  it.  In  point  of  admissibility, 
there  is  no  difference  between  original  and  con- 

*  On  thii  point  see  the  authorities  in  the  notes  pp*  378, 379* 
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1820.  firmatory  evideiice.  If  the  party  be  dead,  as  =:  ^ 
Pitmanv.Madoji^y  the  evidence  k  a^hnissibley  aoooi 
ing  to  the  authority  of  a  class  of  cases>.  The  admiasii 
of  the  semiplena  probation  according  to  the 
law,  depends  on  the  circumstances  of  the  case.  In  HkS^  ^ 
authorities  referred  to  by  Erskine  f  on  that  subjecrs^^^ect 
the  circumstances  were  very  peculiar :  the  defends  Jc>-*dei 
being  dead,  his  oath  of  verity  could  not  be  takeix^-^teii 
and  on  this  account  the  oath  of  the  pursuer 
admitted.  Where  there  are  adverse  witnesses, 
plena  probatio  is  not  admissible;  here  they  hxr^r^^^^ 
taken  the  oath  of  the  defender's  wife.  According  t*  ^  * 
Erskine,  *^  the  semiplena  probation  or  oath  in  8U|^e^4^3**^ 
ment,''  is  to  supply  an  imperfect  or  defective 
dence  by  the  *^  parties  own  oaths ;  e.  ^.  in  the 
**  of  furnishings  made  by  shopkeepers,  &c.  where  thp-^^^*** 
<<  quantities  furnished,  or  the  prices  of  them, 
^*  not  proved  by  two  concurring  testimonies,  &c. 
^'  where  the  imperfect  evidence  laid  before  the  j 
'^  does  not,  in  his  apprehension,  amount  evea  to  semi^ 
plena  probation  the  parties  oaths  in  supplemi 
ought  not  to  be  put."  In  this  case,  the  aocoi 
of  the  respondent  were  very  inaccurate ;  there 
omissions  on  both  sides  of  ^e  account. 

For  the  Respondents,  Mr.  C.  Warren^  and 

Mr.  Stephen : 

The  defence  made  by  the  appellant  is  not  that  he 
has  paid  for  the  goods,  but  that  they  were  not  de- 
livered. The  evidence  to  prove  that  the  cadi  in 
question  was  delivered  at  the  house  of  the  appellant 
is,  1.  the  entry  in  the  books  of  the  respondents  and  of 
tho  excise ;  2.  the  depositions  of  the  servants  of  the 

*  s  Salkdd,  G90.  t  B.  4,  tit.  s,  s.  14. 
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iMpondents ;  3.  the  evidence  of  Mr.  Bruce.    No      1820. 
cfajection  to  that  evidence  was  raised  in  the  Court  " 
hdtm^  either  by  the  advocates  or  by  the  judges.        v. 
Whatever  may  be  thought  of  such  evidence  in  Eng- 
land, it  is  admissible  by  law  in  the  Courts  of  Scot- 
land ;  and  this  House^  sitting  as  a  Court  of  Appeal 
from  Scotch  jurisdiction,  must  decide  by  the  rules  of 
the  Scotch  law. 

It  is  admitted,  that,  according  to  the  authority 
€|iioted  from  Erskine,  merchants  books  are  not  full 
C'vidence ;    but  the  law  of  Scotland  in  such  case 
admits  the  oath  in  supplement.     If  it  be  law,  how- 
ever inexpedient,  it  must  be  the  rule  of  decision 
lietween  the  parties.     The  books  afford  a  semiplena 
J^robaHo,  which,  if  supported  by  one  witness,  be- 
^sonies  phna^  provided  the  books  are  correctly  kept, 
^End  the  merchant  make  oath,  in  supplement,  that 
the  transaction  is  there  justly  stated  * :  that  proof  the 
^ttpondents  have  offered,  and  it  has  been  rejected 
liy  the  appellant.     The  invoice  delivered  to  the  ap« 
pelbnt'a  wife  has  not  been  produced,  though  re- 
paired.   The  word  *'  balance,"  on  which  so  much 
W]giiinent  is  buill,  occurs  only  in  one  of  the  jottings* 
As  to  the  fact  and  time  of  the  delivery,  M'Farlane 
could  not  have  confounded  June  with  August.   His 
cadence  is  confirmed  by  Russell ;  and  as  to  the  con- 
vemtion  between  witness  and  the  party  respecting 
^  transaction,  it  ought  not  to  afiect  the  credit  due 
to  the  evidence.    It  is. in  the  necessary  and  ordinary 
CQQne  of  conducting  actions.  A  plaintiff  would  not  act 
^wisely  in  bringing  an  action,  and  proceeding  to 
^f  without  knowing  what  his  witnesses  could  prove. 
The  hwd  Chancettor: — It  is  manifest  from  ob- 

*  Enk.Iiisl.  b«4,  tit  s,  s.  4. 
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servations  of  the  judges  of  the  Court  of  Sesuoiit 
DvvBAM  appearing  in  the  notes,  that  if  it  had  not  been  ibr 
„  I'  the  certiiScate  of  Mr.  Bruce,  as  to  the  excise  booksL 
they  would  have  decided  against  the  respondents  ; 
whether  they  ought  to  have  done  so,  is  another 
question.  It  is  difficult  to  ascertain  on  what  prin* 
ciple  the  Court  referred  this  point  to  Mr.  Bniee. 
If,  according  to  law,  the  Court  could  have  dispensed 
with  the  production  of  the  books  themselTes,  on  the 
ground  that  they  were  public  documents,  and  could 
not  without  public  inconyenience  haye  been  removed  ; 
then  they  should  have  required,  as  to  such  parts  as 
were  material  to  be  given  in  evidence,  copies  properly 
attested  and  examined.  That  a  court  of  justice  should 
refer  to  any  man,  to  know  whether  a  document  is  or 
is  not  evidence,  is  to  me  a  novelty.  If  the  reference 
had  been  proper  in  itself,  the  report,  considering  how 
it  was  framed,  is  by  no  means  satisfactory:  Mr. 
Bruce  admits  that  he  did  not  examine,  he  did  not 
even  see,  the  books,  but  only  conversed  with  the 
excise-officers,  and  upon  their  allegations  and  his  own 
confidence  is  satisQed,  and  returns  a  certificate  ac- 
cordingly. Is  it  in  Scotland,  prcesumptio  juris  et  de 
jurcj  that  an  exciseman  cannot  be  mistaken  ? 

For  the  Respondents : — It  is  said  that  because  a 
subsequent  account  was  settled,  the  omission  to 
charge  the  item  in  question  ought  to  be  clearly 
shown.  That  demonstrative  evidence  is  necessary 
to  open  an  account,  is  an  objection  not  now  maintain- 
able. As  to  Seton  v.  Cockbunh  the  question  was 
between  partners  for  an  account.  Balances  of  former 
accouiits  had  been  brought  into  subsequent  accounts 
which  were  settled;  under  such  circumstances  the 
question  was,  whether  the  fiual  account  included 
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the  settlement  of  previous  accounts,  vouchers  hav- 
ing been  delivered  up?  In  the  present  case,  no 
vouchers  passed }  no  formal  account  was  delivered ;  v. 
the  papers  given  in  the  hurry  of  business  wer«  ■^•^•• 
jnere  memoranda  of  an  account  current,  signed  only 
by  one  party.  By  the  English  law,  error  may  be 
shown  even  after  an  account  has  been  settled. 

If  the  demonstrative  evidence  said  to  be  required 
in  this  case  means  direct  evidence,  as  contradis- 
tinguished from  presumptive,  there  is  such  evidence. 
The  issue  is  upon  a  fact,  whether  a  hogshead  of 
whisky  was  delivered,  and  it  is  confined  to  a  ques- 
tion of  tune.  On  this  point  there  is  the  evidence 
of  the  man  who  deUvered  it  to  the  wife,  with  i^i  in- 
voice or  permit.  His  evidence  is  corroborated  by 
another  witness.  A  third  witness  proves  the  entry 
of  the  delivery  in  the  books.  In  England,  the  practice 
is  to  prove  the  delivery  by  shop-books,  and  the  ser- 
vant who  made  the  delivery.  Upon  an  action  of 
trover  for  a  gold  watch,  whei«  the  plaintiffi  coiir 
tended  that  the  defendants  being  watchmakers,  with 
whom  he  had  left  the  watch  for  repair,  had  delivered 
it  tp  a  stranger.  The  defendants,  on  the  other  hand, 
contending  that  it  was  delivered  to  the  person  ap- 
pointed by  the  plaintiff  to  receive  it.  By  the  ^o^ 
duction  of  the  shop  books,  an  entry  appeared,  not 
in  the  hand-writmg  of  the  shopman,  nor  made  in 
liis  presence ;  but  seen  by  him  soon  after  it  was  made : 
that  evidence^  given  by  the  shopman,  was  received^* 

^  1  Sipt  N.  F.  C.  3^8,  Digby  v.  Stedman*    Upon  thif  «ub- 

j6Cl»  see  Siiesv.  MarAattt  8  Esp.  705 1  7  i^^'  i>  <<«  19«  i«^ 

TarringtorCa  case,  1  Salk,  ^85 ;   N.  P.  282,  383.     C^per  %. 

Mandeftf  1  Esp.  1 .    Harris(m  r.  Bh<lfs^  3  Cmp.  357*    Cahert 
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i8go>  Hie  Lord  Chancellor :—  What  was  the  Terdicfe 

in  that  case  ? 
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••  For  the  Respondents  :^-It  does  not  appear.     In 

BA&VIB* 

another  case  * »  the  shopman  bemg  dead,  the  shop- 
books  were  of  themselves  held  to  be  evidence  of  de» 
livery.  To  the  evidence  from  the  excise-books^  it  is 
objected  that  nothing  but  a  certificate  is  produced  ; 
but  this  objection  was  not  raised  before  the  Court  of 
Session  ;  from  which  a  presumption  arises,  that  by 
the  law  of  Scotland  the  certificate  is  good  evidoice 
without  production  of  the  books.  If  the  objection 
had  been  taken,  the  respondent  might  have  amended 
his  case  by  producing  the  books  ;  in  England  a  new 
trial,  on  the  ground  of  the  admission  of  improper 
evidence,  if  the  objection  was  not  taken  at  the 
trial.  The  excise-books  were  not  produced  to  prove 
the  delivery  of  the  goods,  but  to  show  that  the  per- 
mit was  delivered  by  the  retailer,  Mr.  Dunbar,  to 
the  officer.  M^Vey  depones,  that  the  permits  are 
usually  left  by  the  retailer. 

The  Lord  Chancellor : — Did  you  ever  hear  of  a 
certificate  being  admitted,  such  as  in  this  case  ?  Tlie 
excise  books,  if  they  be  evidence  at  all,  ought  to  be 
proved  by  the  oath  of  a  party  who  has  made  or  seen 
a  copy,  and  having  compared  it  with  the  original^ 
proves  it  to  be  accurate  f. 

See  ako  upon  the  subject  of  evidence  agiunst  third  person^ 
by  entries  in  private  and  public  books,  Pritt  v.  JViircltMgft, 

3Campb.305.  Hagedomr.Reid,  3  Cam^h.ZTJ.  379-  WjW*«" 
V.  Ridffotaiff  10  East  109.  Doe  v.  Robsan^  15  East,  39.  Gosf  v. 
WatHngton,2  Bro.  6c  Di.  133 ;  exjMirfe Toyfor,  1  Jac.&Wa.483. 
Hunt  V.  Andrews^  3  Bar.  8t  Al.  341 ;  Wi/itne  v.  Tyraohitf  4  Bar. 
A:  Al.  376. 

^  PUman  v.  JUodbor,  s  Salk.  690. 

t  See  Ihitter  v.  Fotck^  al.  CaiCheir,  346.  where  Holt,  C.  J. 
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Far  the  Respondent :' — The  appellant  is  estopped 
from  making  that  objection,  for  he  has  used  the  books 
IB  evidence.  It  is  not  to  be  presumed,  from  the  prac-  v* 
tice  of  the  English  law,  or  any  general  principles, 
that  such  a  certificate  is  not  good  evidence  by  the 
law  of  Scotland. 

The  Lord  Chancellor : — ^We  have  nothing  but 
ihis  certificate ;  the  books  are  not  before  the  Court. 
The  judges  below  think  all  the  other  evidence  trash, 
aad  rely  upon  this  certificate. 

For  the  Respondent : — In  England  questions  are 
tried  by  the  certificate  of  the  bishop :  So  of  the  marshal 
of  the  King's  host.  The  evidence  of  Mr.  Bruce 
was  taken  by  the  Court  for  the  behoof  of  the  appel- 
lant. If  his  evidence  were  struck  out,  enough  would 
remain  to  support  the  case  of  the  respondent. 

The  Lord  Chancellor: — Can  you  support  the 
second  interlocutor  of  the  Court  of  Session,  by  which 
it  appears,  that  on  the  report  of  Mr.  Bruce  they 
found  their  judgment,  and  adhere  to  their  first 
mterlocutor  on  the  foundation  of  that  report  ?  Can 
these  interlocutors  be  supported  in  these  terms, 
unless  the  report  of  Mr.  Bruce  is  supported  ? 

For  the  Respondents : — ^The  invoices  and  receipts 
are  not  evidence  for  want  of  stamps,  according  to 
the  statute  48  Geo.  III.  c.  149.  That  point  has 
been  decided  *.  The  fraudulent  intent  of  the  appel- 
lant is  apparent  from  his  winking  at  the  small  over- 
charge against  him  in  the  former  account,  for  fear 
that,  in  stirring  the  question,  the  greater  error  against 

in  an  action  of  trespass,  admitted  in  eyidence  a  copy  of  a  con* 
▼iction  by  Commissioners  of  Exoiic,  the  original  of  which  was 
made  by  entry  in  their  books. 
*  WrigM  T.  ShmcrosSf  a  B.  &  A.  501. 
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tlie  respondents,  and  in  his  favour,  might  be  dis- 
covered in  the  course  of  investigation. 
v^'"  The  Lard  Chancellor :— The  cause  is  highly  im- 
portant, as  involving  difficult  questionsxm  the  subject 
of  evidence.  Now,  under  the  Jurj  Court  Act^  an 
issue  would  be  directed  in  such  a  case*  If  the  Hoitie 
of  Lords  affirm  the  judgment,  it  would  be  conaidored 
as  a  direction,  and  established  as  a  rule,  to  admit 
such  evidence  (including  the  certificate)  before  a  jury. 
The  subject,  however,  is  so  trivial,  that  if  it  were  not 
for  th(^  important  principle  which  is  brought  into 
question,  it  would  be  right  to  decide  the  case  m- 
stanter. 

If  all  the  interlocutors  could  be  affirmed,  ^bat 
might  be  satisfactory.  But  as  three  of  the  Judges^ 
who  sustain  the  demand,  express  an  opinion  that 
they  could  not  do  so  but  upon  the  evidence  of  Mr. 
Bruce's  certificate,  it  would  be  dangerous  to  affirm 
a  judgment  standing  upon  such  ground. 

It  is  contended,  that  by  the  law  of  Scotland  all 
these  matters — the  parol  testimony,  the  bodes,  A6 
certificates,  the  excerpts,  and  even  the  opinion  of 
Mr.  Bruce,  are  admissible  evidence.  I  ought  to  he 
well  assured  on  this  point,  before  I  establish  such 
rules  o£  evidence.  It  is  marvellous  if  such  thii^  $§ 
the  certificate  of  Mr.  Bruce  and  the  excerpts,  (pro^ 
duced  as  they  were),  can  be  considered  by  the  law  of 
that  country  as  admissible  evidence. 

What  is  truly  the  rule  of  law  on  these  points  ifl 
Scotland,  it  is  highly  important  to  know.  Quesdoni 
of  fact,  such  as  we  now  have  to  decide,  will  hereafter 
come  before  juries  in  Scotland,  who  must  be  gntded 
by  their  own  law  of  evidence.   It  is  important,  there- 
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foret  to  ascertain  by  the  present  decision,  so  much  of 

that  law  as  the  question  involres.     If  we  should     duvbar 

affirm  the  judgment  of  the  Court  below,  without 

fltitiiig  the  grounds,  the  judgment  on  this  appeal 

ivoold  be  quoted  before  juries  to  sanction  the  admis- 

mi  of  such  evidence,  including  all  the  particulars 

vUdi  were  admitted  in  this  case.     If,  tl^refore,  in 

Ae  Court  of  Session,  evidence  was  admitted  which 

oa^t  to  have  been  rejected,  together  with  evidence 

piaperly  admissible,  we  ought  to  inform  the  Courts 

of  Scotland  what  evidence  we  think  admissible,  and 

wbat  ought  to  have  been  rejected.    If  I  were  to 

ipeak  as  an  English  lawyer,  I  should  immediately 

express  my  opinion  without  doubt.    But  as  a  Scotch 

lawyer,  I  am  required  to  consider  what  part  of  this 

erideuce  ought  to  be  admitted,  and  what  part  to  be 

i^ejected. 

Lord  Chancellor : — There  is  a  case  which  stands  aiit  Jaiy, 
for  judgment,  which  I  am  extremely  sorry  ever  to 
W  seen  here — ^it  relates  to  the  price  of  a  cask  ^ 
^AaAj  i  and  the  question  is,  whether  the  judgment 
of  the  Court  of  Session,  which  has  fixed  the  keeper 
^  a  public-house  with  the  price  of  that  cask  of 
^Hiidcy,  is  a  judgment  which  is  or  is  not  supported 
^  the  evidence  given  in  the  cause.  What  was  the 
^  case  it  is  a  little  difficult  to  state,  What  would 
We  been  the  judgment  of  the  Court  of  Session  upon 
^mach  of  the  testimony  which  has  been  looked  to  in 
^  ease,  as  has  about  it  (if  I  may  so  speak)  the  chs* 
Mer  of  evidence,  I  do  not  know;  because  it  appeats 
to  me,  that  there  has  bec^n  a  great  deal  made  use  of 
in  tlus  casC)  as  testimony^  which  has  no  i«etence  to 
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i8to.  be  considered  as  evidence  that  ought  to  be  admitted^ 
Endeavouring  to  separate  so  much  of  the  testimony 
v»  as  has  not  the  character  of  evidence,  from  so  much 
of  the  testimony  as  has  the  character  of  evidenoe^ 
I  think,  upon  what  I  deem  to  have  the  character  o£ 
evidence,  that  this  case  ought  to  be  decided^  not  in 
favour  of  the  respondents,  but  in  favour  of  the  i^pel- 
lant ;  and  I  am  the  rather  inclined  to  advise  you  so 
to  4ecide,  because  I  am  quite  certain  that  if  we  were 
to  take  another  course,  and  which  is  the  only  other 
course  that  we  really  could  take,  namely,  to  remit 
back  to  the  Court  of  Session,  to  reconsider  the  case 
of  this  cask  of  whisky,  we  should  put  both  parties  to 
a  very  great  expense.  In  the  next  place,  if  we  did 
not  remit  it  back  to  the  Court  of  Session,  the  conse- 
quence of  that  would  be,  that  the  Court  woiJd  take 
it  for  granted  that  in  all  similar  cases  similar  testi- 
mony was  to  be  received  in  evidence  ;  taking,  there- 
fore, the  case,  and  considering  it  now  upon  so  much 
of  the  testimony  as  is  evidence,  I  think  the  respon- 
dents  here,  the  pursuers  below,  have  failed  in  making 
out,  by  proof  as  competent  as  ought  to  be  oflfered 
in  such  a  case,  the  delivery  of  this  cask  of  whisky ; 
and  that  that  proof  on  their  part  ought  to  be  much 
more  clear  than  it  is  in  this  case ;  because,  as  to  what 
is  supplied  to  public-houses,  the  distillers  are  in  truth 
the  persons  who  keep  the  accounts  between  them- 
selves and  these  public-houses ;  and  where  they  have 
delivered  accounts,  the  import  of  which  is  directly 
against  the  claims  they  now  make,  it  would  be  a  very 
unwholesome  thing  to  apply  to  the  general  trans- 
actions of  such  persons^  a  principles  which  would  call 
upon  your  lordships  to  decide,  with  respect  to  written 


Ordered  and  adjudged,  that  the  interlocutors  com- 
pluned  of  be  reversed,  and  the  defender  assoilzied. 
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dociiment$  delivered  by  themselves,  that  those  written  ^ is^* 

documents  did  not  contain  the  truth  with  respect  to 

tbe  ddivery.    It  may  have  been  in  this  case  (I  can-        v, 

not  undertake  to  say  positively)  that  this  cssk  of 

ivfanky  got  to  the  public-house,  but  I  say  there  is 

not  evidence  in  this  case  to  sustain  the  claim,  if  you     '^^  '^"'^' 

throw  out  of  the  case  the  testimony  which  ought  not 

to  be  received.    Under  the  circumstances  I  can  only 

move    your  lordships,    that   this   interlocutor   be 

jneversed ;  but  that  each  party  should  pay  his  own 

costs. 


^ 


3^4 


Q 

<1 


CASES  IN  THE  HOUSE  OF  LORDS 

I         I      CO     CO       O)     CO        00       I 


ca 

s 


OS 


e 

GO 
CO 

o 


I 


0) 

c 

s 

•*o 


xft    ^    v>    r>.    2.    i? 

lO      CO      •*       •*       CO      w 


SI 
I 


CO 

CO 


<s 


I- 

a 

PA 

a 


(O 


to 


^    ^     !1    X    2.    ^ 


2  ■« 

CO 


*«      00 


MlH     MlH    MM     Hk«     :*•     hM 
CO      V5      2?    CO       CO 


^    CO     CO 


CO 


MM    CO 

$  2- 


'3     o     le 
ESS 


r 


^   s  5 


a 

§ 

§    H 

•a 

CO 


»4 

e 

I- 


o 


s  « 


p 


CO     '^         ^  ^     ^ 


r^      eo     ^ 

CO      CO      t^ 


^  <» 


I 


p^  **  "i 


s 

•s 

compari 

•s 

.9 

o 

§ 

Oi 

s 

.9 

S 

^ 

•2 

:a 

S 

^ 

ON  APPEALS  AND  WRITS  OF  ERROR. 

♦  O     I     ^1     Oir^t^wwoe*     I     ci     I      I      I     coco 

eo^O^    oeo^^eocOf-i    ^t>»O>O00Q    eic* 
^^e«    eO'^v>^^io»o*ov>*oo    ^»oo    coco 

-  •  "^ 

SI 


385 


CO 


i 


a 

o 


8)  8)     ^ 

i  I  s 

ill 


so 

CO 

08 

o 


o 


09 

3 

O 


3» 


a  o- 


s 

-J 

s  s  .> 

S  <S  ff 


I 


>*    e 

•s, 

09   K 


9  s 

ft 


t     1 


$0 


09    CO 


II 

el 


Ss 


^         ^ —  w 


a 


s 

I 

I 


a 

6 

8 


JG    « 


S* 


•§ 

s 
Q 

1 

C4   GO 


"2 


s 


do  92  M 

^    0    Q 


fi 

00 


CO 

08 

S'     a 

c  ^  c 

•i     J,-    3 

O  §  Q 

•s  <&  -a 

S  .>  K 

2    8  -d 
«>  'B 


8  - 
8  « 
.9 


0 

O 


?1 

a    ,* 
s    3 


I 

•8 


^ 


e 
s 

Q 

t 

_  s 

CIS  ^ 


S  5S. 

3      »0 

O     ^ 

§1 
•a  S 

0«    ^    08 

«3     C  •§ 
••*    .3    .A 

9     g     >-'■ 

K  •§  ^ 

*   JS   " 

IS* 

tf    QQ    U 


00 


.0.0  O 

00     -*    00     •-     —  "^ 

^   r*    ^  CO  ^  ^ 

e«    o  00  ^ 


^Islil 


0U 

IS 

I, 

I 


;« 


& 


^ 


386 


e 

a; 


CASES  IN  THE  HOUSE  OF  LORDS 


I     I  CO    I 


O  O  CO  - 
c«  *  v>  * 


I   I   I 

e«    I     i 


CO  r^  o 
*/^  •o  ^ 


I   CO 

I     CO 


8 


c« 

CO 


•    III         III         I     i 


O) 


00 
CO 


vrt 


^  ►  a  a 


•c 

03 


I   I   I   I       III       II 


till       I   «   I       II 


Pi 

< 

X 

CO 

O 
S 

H  ^ 

o  «» 

o 

OB  a 

OB  J2 


I    I     I     I         III         II 


0) 

•5 

a 

X 


t3 

H 

GO 

Q 

o 


s 


o  o  o 


'a  ^3  ^ 


o  c 


c« 

CI 


^  Oi      '^  <0  i>*      ci 
c*  C«    ji  j=   '^   c«   5   *- 


^6^  2  > 


CO 


CO 

u 

<2 

c 


COCO     I      I 


^   -   CO 
CO  *  ^ 


00    t^«    t>» 

CO  ^;c  CO 


•    III 


i    I    I    I 


coco^^ 
"^"^coS 


O)  I     I     i 


CO 
CO 


•4    lO  Q)90  CI 

«o  ^co  ko      CO 


mMhIh       >^(«i       Hf* 
CO    05  t>»  C*  ^ 

COCO 00  t>»      ^ 


I     I     •     I  I 

•      ill  I 

co^  co^ 


CO 
CO 

00 


«*     «v     -^     ■^  ^-     mm     mm     «■< 

eseseSet        flOesrta} 


u 

o 

H 


o  o  o  o 

ns  •^  TJ  •T3 

o  o  o  o 

HHHH 


o  o  o  o 
n3  "73  "O  'Q 

o  o  o  o 

HHHH 


es 


O 

-a 

o 
H 

00 


0) 


■•  »c 

00  ai 


Si   -^5 


ON  APPEALS  AND  WRITS  OF  ERROR.  3S 

ACCOUNT  CURRENT  between  Hugh  Dunbar  and  John  and 

Thomas  Hanrie. 

Dr.    Mr.  Hugh  Dunbar,  Change-keeper,  Westmuir, 
iZiyj,  To  John  and  Thomas  Harvie. 

Dec.   2.  To  66  f  gallons  aquaTit®  at  13/ .      -        •        -    £.43    4    6 
1808. 

Eeb,  12.  To  68 1  do.  do. 

May    3«  To  47  do.  do. 

Au^.  27.  To  62  do.  do. 

Dec.   5.  To  67  do.  do. 
1809. 

April  5.  To  66  J  do.  do. 

June   2.  To  69 1  do.  do. 

Aug.  17.  To  87  do.  do. 

-Dec.  27.  To  72 1  do.  do. 

X  810. 

!une  18.  To  41 }  do.  do. 


1808. 

'ril  22.  By  cash  -        -        -        -        -        -        -£.20-- 

ly  4-  By  do. 40    -  - 

^U8t24.  By  do. 53    9  6 

^-  29.  By  do. 41  17  - 

809. 

15-  By  do. 53  12  - 

1 16.  By  do. -  57    -  - 

c.  27.  By  do.  -        -        -        -        -        -        -  40-  — 

810. 

le  13.  By  do. loo    -  - 

■^.14.  By  do 32     3  3 

Balance  due  John  and  Thomas  Harvie  43  14  9 


13/.    - 

13/6   . 

13/6  - 

16/.    - 

- 

44  10    - 

31  H  6 
41  17    - 

53  i«    - 

15/6  - 

16/.    - 
16/.    - 
16/.    - 

- 

51  »o  9 
55  "    - 

15I6  - 

• 

3«    3    3 

£.481   16    6 

£.481  16    6 


CERTIFICATE  from  the  Excise  Books. 

lese  do  certify^  That  permit  was  granted  for  tlie  removal  of  British 

ritm,  from  the  stock  of  Thomas  Harvie  and  Company,  of  Glasgow,  to 

ock  of  Hugh  Dunbar,  of  Westmuir,  viz.  on  the  4th  of  April  1809,  one 

ontaining  72 'gallons  aquavitse  ;  and  on  the  2d  of  June  1809,  one  cask 

nlng  72  gallons  aquavitse ;  and  that  both  quantities  of  spirits  were 

d  in  Mr.  Dunbar's  stock,  in  the  excise  books. 

acted  from  the  excise  books,  at  Edinburgh,  this  17th  day  of  March 
12,  by  (signed)        Alexander  Mitchell, 

Permit-examiner. 
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I  HEREBY  certify,  That  I  have  searched  those  of  the  e^^cise  books,  for  the  ^^»«e 
year  1809,  in  which  Hugh  Dunbar  change-keeper  at  Westmuir's  stock  o(^^^^( 
spirits  were  then  kept  account  of,  and  find  recorded  therein  a  permit  dated  f^^>d 
2d  June  1809,  ^^^  ^  c^^  containing  72  gallons  of  aquavits,  purporting  to^::»:^to 
have  been  sent  from  the  stock  of  Thomas  Harvie  and  Company,  to  tfuglurf-^h 
Dunbar  ^t  Westmuir ;  that  those  seventy-two  gallons  of  aquavitse  appearx^g^^^ar 
from  the  above-mentioned  book  to  have  been  placed  in  the  usual  manner  afir^^  at 
that  time  to  Dunbar's  debit,  by  the  then  officer,  and  shown  in  his  stock,  oiks ^i^  on 
the  officer's  next  succeeding  survey,  viz.  12th  June,  year  foresaid. 

^"i?tLtS.  f 8,' 3'"'^''}  <"S"«'J)      ^-  ^'•'"'"'^  °^  Clerk.   . 
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ENGLAND. 

WRIT  OF  ERROR  FROM  THB  KINo's  BENCHt 

Joshua  Rowe  -        -    Flaintiffin  Error. 

Isaac  Young  •        -        -    Defendant  in  Error. 

If  a  bill  of  exchange  be  *^  accepted,  payable  at  the  house 
"  of  P.  &  Co.**  it  is  a  qualified  acceptance  restricting 
the  place  of  payment,  and  the  holder  is  bound  to  pre- 
sent the  bill  at  thai;  house  for  payment  in  order  to 
charge  the  acceptor  of  the  bill.  If  he  brings  an  action 
upon  the  bill  against  the  acceptor,  he  must  in  his 
declaration  aver,  and  on  the  trial  prove,  that  he  made 
such  presentment ;  and  for  want  of  such  averment  the 
declaration  was  held  bad  on  demurrer.  . 

■•  1820. 

The  defendant  in  error  was  indorsee  and  holder  rowe 
of  a  bill  of  exchange,  which  the  plaintiff  in  error,  re- 
siding at  Torpoint,  had  accepted,  **  payable  at  Sir 
"  John  Perring  8^  CoJs  bankers,  London.**-  The 
billy,  when  it  became  due,  was  not  presented  at.  that 
iwnking-house  for  payment.  But  Mr.  Young,  faav- 
ng  failed  to  make  such  presentpient,  nevertheless 
wrought  an  action  against  Mr.  Rowe  in  the  Court 
>f  King's  Bench. 

In  the  first  count  *,  upon  which  the  whole  ques- 
Jon,  both  technically  and  materially,   turns,   the 

*  Which  was  the  only  count  in  the  declaration  upon  the  bill 
»^  exchange  ;  all  the  others  were  counts  for  money  for  goods, 
c^d  and  delivered,,  and  upon  an  account  stated. 
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1830.      declaration  set  forth  the  words  of  the  acceptance  ny  a 
above  stated,  with  an  innuendo  or  explanation,  thns  ^     '• 
«.         "  payable  at,  &c.  that  is  to  say,  at  the  house  qfcer — — ^' 
"  tain  persons  tcsing  in  trade ^  S^c.  the  names,  styles 
"  and  firm  of  Sir  J.  P.  S^  Co.  bankers,  London.^ 

In  a  subsequent  part  of  the  same  count  it 
averred,  that  Rowe,  "  by  reason  of  the  premiseaa^^^^ 
"  and  according  to  the  custom  of  merchants,  becam» 
<*  liable  to  pay  the  money  specified  in  the  bill  accoi 
"  ing  to  t]ie  tenor  and  eflPect  of  the  bill,  and  qf  hm^!^^  ^ 
"  acceptance.*'  No  allegation  of  a  presentment  a^  ^  ^ 
Sir  John  Perring  &  Co/s  for  payment  was  containe^^^-^^ 
in  the  first  count.  To  this  declaration,  upon  th-ci'=*"C 
grcmnd  of  this  omission  in  the  first  count,  a  demurre^^"^^^'' 
was  filed  on  behalf  of  Rowe,  the  defenduit  in  thi-^=5^^^ 
action*. 

The  Court  of  King's  Bench  overruled  the  de^^*^ 
murrer  upon  argument,  or  rather  upon  the  state^^^^ 
ment  of  it,  and  gave  judgment  for  the  plainti^^-^^ 
Young. 

Against  this  judgment  a  writ  of  error  was  broughr  ^^* 
in  the  House  of  Lords,  assigning  for  error  the  wan*r-^* 
of  averment  in  the  first  count,  that  the  bill  wa^^-^ 
presented  for  payment  at  the  house  of  Sir  J.  Pening^  '*'• 
The  case  was  twice  argued  f  before  the  House 


*  For  thirty  years  before  the  argument  of  this  case,  the 
of  King's  Bench  had  been  in  the  habit  of  holding  an  accepi 
ance  payable  at  a  banker's  to  be  a  general  acceptance. 

t  By  the  Attorney-General  ond  Mr.  Jf^/cie  for  the  phuntiff r 
and  by  Mr.  Holt,  for  the  defendant  in  error.    The  argumeni 
are  omitted  on  account  of  their  length ;  and  if  it  could 
been  done  with  propriety,  in  a  work  professing  to  be  a  recoi 
of  important  decisions  in  the  House  of  Lords,  the  whole 
would  have  been  omitted,  on  account  Qf  the  increased 
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very  great  length,  and  with  much  ability :  first,  in       isao 
the  ordinary  course,  and  afterwards  before  the  Judges, 
for  the  purpose  of  proposing  to  them  questions  of     ^^-^ 
law,  for  the  information  of  the  House.     After  the 
second  argument,  the  four  following  questions  were 
propounded  to  the  Judges : 

1.  Whether,  in  this  case,  the  bill  of  exchange 

which  double  reports  of  the  same  case  inflict  upon  that  part  of 
the  profession  who  are,  or  who  conceive  that  they  are,  obliged 
to  take  both  sets  of  reports*    In  ancient  times,  when  busmess 
was  less  extensive,  it  was  the  practice  of  advocates  to  attend 
all  the  courts  indiscriminately ;   and,  having  taken  notes  of 
what  they  heard  in  the  course  of  their  practice,  to  publish  in- 
discriminately what  they  so  collected.    But  of  late  years  divi- 
•toil  of  labour  has  been  the  consequence  of  increased  business, 
and  reporters,  as  well  as  advocates,  usually  confine  themselves 
to  a  particular  court.    Formerly,  reporters  of  cases  in  Chan* 
eery  and  the  King's  Bench  made  no  scruple  of  reporting  cases 
in  the  Common  Pleas  or  Exchequer ;  but  since  the  time  when 
periodical  reports  of  cases  in  the  Common  Pleas  and  Exchequer 
have  been  begun,  and  gentlemen  have  devoted  themselves  to 
attendance  in  those  Courts  for  the  purpose  of  reporting,  na 
reporter  in  other  courts  interferes  with  the  department  which 
Aey  have  selected.    The  case  now  reported  arose  in  the  King*8 
Bench^  was  removed  by  writ  of  error  into  Parliament,  and  ap- 
pears in  the  ordinary  reports  of  the  Common  Pleas.    If  this  cir- 
cumstance had  furnbhed  a  sufficient  reason  to  exclude  a  case  so 
in^ortant  in  the  principle  of  decision,  so  full  o£  acute  reasoning 
and  deep  research,  comprising  in  the  elaborate  opinions,  de- 
livered by  the  Judges,  so  many  valuable  discussions  on  doctrines 
of  law,  and  refined  criticisms  on  points  of  pleading,  not  appli- 
cable merely  to  the  case  under  consideration,  but  of  universal 
ai^cation,  from  the  pages  of  a  work  where  the  first  inquiry 
would  be  made  for  such  a  case,  it  would  have  been,  to  the 
Editor  most  especially,  a  great  relief  to  have  been  spared  the 
unpalatable  task  of  consideration  whether  such  a  case,  undec^ 
•uch  circumstances,  ought  or  ought  not  to  be  reported^ 
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^Q^<>'  mentioned  in  the  first  count  of  the  declaration^  being  ji 
therein  aUeged  to  have  been  accepted  according  to  h 
the  usage  and  custom  of  merchants,  payable  at  Sir 
John  Ferring  k  Co.'s  bankers,  London,  (that  is  to 
say)  at  the  house  of  certain  persons  using  in  trade 
and  commerce  the  names,  style,  and  firm  of  Sir  JoIm 
Perring  &  Co.  bankers,  London,  the  holder  W'as 
bound  to  present  it  to  that  house  for  payment,  asad 
to  aver  in  the  declaration  that  the  same  was  p:^^^ 
qented  to  that  house  for  payment  ? 

2.  Whether,  the  said  bill  having  been  so  aooepfc^ 
as  aforesaid,  such  acceptance  is  in  law  to  be  iX^^' 
sidered  as  a  qualified  acceptance  to  pay  the  sam^  *' 
the  said  house  g£  Sir  John  Perring  &  Co.  bank^^y 
London ;  or,  as  a  general  acceptance,  to  pay  *^^ 
same  with  an  additional  engagement  or  direct^^^ 
for  payment  thereof  at  that  house  ? 

3.  Whether,  if  A.  draw  a  bill  upon  B,  in  fair^*"^ 
of  C,  for  100  /.  and  C,  without  the  previous  autho:^^*? 
or  subsequent  assent  of  A^  take  an  acceptance  of  **^ 
bill  for  the  whole  of  the  100/.  but  an  accepta::*^^ 
qualified  as  to  the  time  01  place  of  payment,  ^ 
could,  notwithstanding  his  taking  such  acceptaiv— ^^ 
maintain  an  action  upon  the  bill  agamst  A.  ? 

4.  Whether,  if  A.  were  debtor  to  C.  in  10-^^ 
previous  to  his  so  drawing  upon  jB,  in  favour  of        . 
to  the  amount  of  1 00  /.  C.  could,  upon  A.'a  refiisi-^^^ 
his  assent  to  an  acceptance  qualified  as  mentioned     -^ . 
the  above  question,  maintain  an  action  upon  ^'^^^ 
original  debt  against  A^  without  delivering  to 
the  bill  so  accepted,  in  case,  at  the  time  the  b. 
was  drawn,  B.  was  also  indebted  to  A.  in  a  like  s 
of  100/.? 
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There  was  a  difference  of  opinion   among  the       ^o^- 
Judges,  and  they  delivered  successively  the  opinions       »owe 
which  are  printed  in  the  Appendix  to  this  Report,      young. 
After  the  Judges  had  delivered  their  opinions,  the 
Lord  Chancellor  and  Lord  Redesdale  spoke  to  the 
following  effect : 

Lord  Chancellor  :~The  writ  in  this  case  was  17th  July. 
brought  on  a  judgment  in  the  Court  of  King's 
Bench,  in  an  action  of  assumpsit.  That  action  was 
commenced  by  special  original  in  Easter  Term, 
1816.  The  declaration  consisted  of  a  count  on  a 
bill  of  exchange,  two  counts  for  goods  sold  and  deli- 
vered, three  money  counts,  and  an  account  stated. 
The  breach  contains  an  averment  of  a  special  request 
of  payment  in  the  usual  form.  The  error  is  limited 
to  the  first  count  of  the  declaration,  and  that  count 
is  thus  expressed :  *^  For  that  whereas  one  James 
"  Meagher,  on  the  20th  December  1815,  at  Gos- 
'•  port,  to  wit  at  London,  in  the  parish  of  St.  Mary- 
'•  le-bow,  in  the  Ward  of  Cheap,  according  to  the 
**  usage  and  custom  of  merchants,  from  time  imme- 
^*  morial  used  and  approved  of  within  this  kingdom, 
**  made  and  drew  a  certain  bill  of  exchange  in 
'*  writing,  bearing  date  the  same  day  and  year  afore- 
''  said,  and  then  and  there  directed  that  bill  of  ex- 
^*  change  to  the  said  Joshua,  by  the  name  and  addi- 
^*  tion  of  Joshua  Rowe,  Esquire,  Torpoint,  and 
^*  thereby  required  the  said  Joshua,  two  months 
*^  after  the  date  thereof,  to  pay  to  his  the  said 
^*  James's  order  300  /•  for  value  in  account,  and 
*•  then  delivered  the  said  bill  of  exchange  to  the 
"  said  Joshua,  which  bill  of  exchange  he  the  said 
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IMP*      "  Joshua  afterwards,  to  wit,  on  the  same  day  and 

year  aforesaid,  at  Gosport,  that  is  to  say,  at  London^^r^^ 
iTvr       *'  aforesaid,  in  the  parish  and  ward  aforesaid,  upon^ar^tv 
"  sight  thereof,  accepted  according  to  the  said  usage^-^^c 
and  ctiitom  of  merchants^  payable  at  Sir  Johsm-^^^^n 
Pcrring  ^  CoJ^s  ba7ikerSj  London^  (that  is  to  say,]^^  '^&^ 
"  at  the  house  of  certain  persons  tising  in  trad^^k^-^de 
"  and  commerce  the  nameSy  style^  and  firm  of  ^if^iTSSir 
"  J.  Perring  ^  Co.  bankers^  London ;  and  the  saic»f^a^^ 
**  James,  to  whose  order  the  said  sum  of  money  irxJE    ^  ^ 
'*  the  said  bill  of  exchange  specified  was  to  be  paid^f^xi^aid^ 
"  afterwards,  to  wit,  on  the  same  day  and  year  afore*  ^•'■x<2>^ 
*^  said,  at  London  aforesaid,  in  the  same  parish  an£>£K-^^an( 
<<  ward   aforesaid,  by  his   certain  indorsement  iicKX       <  u 
**  writing,  made  and  indorsed  on  the  said  bill  oto     ^  o 
exchange,  according  to  the  usage  and  custom  olto    -^  oi 
merchants,  ordered  and  appointed  the  said  sumrrmJXJmn 
of  money  in  the  said  bill  of  exchange  mentioned^  C>  ^^»?<^ 
to  be  paid  to  the  said  Isaac,  and  then  and  theitiu^'*^'^ 
"  delivered  the  said  bill  of  exchange  so  indor8edt>'^»^ 
to  him  the  said  Isaac,  of  which  indorsement  the^^^^ 
^^  said  Joshua  afterwards,  to  wit,  on  the  same  day^C-*/ 
and  year  aforesaid,  at  London  aforesaid,  in 
parish  and  ward  aforesaid,  had  notice,  by  reason 
of  which  said  premises,  and  according  to  the 
'^  custom  of  merchants,  he  the  said  Joshua  then  and 
there  became  liable  to  pay  the  said  Isaac  the  said    -^ 
sum  of  money  specified  in  the  said  bill,  according    ^ 
**  to  the  tenor  and  effect  of  the  said  bill  of  exchange, 
**  and  of  his  said  acceptance  thereqf  and  of  the  said       -^ 
^*  indorsement  so  made  thereon  as  aforesaid ;  and       ^ 
being  so  liable,  he  the  said  Joshua,  in  conaideKa-        ^ 
tion  thereof,  afterwards,  to  wit,  on  the  same  day 
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**  and  year  aforesaid,  at  London  aforesaid,  in  the       ^^^o- 
*^  parish  and  ward  aforesaid,  undertook,  and  then       rqwe 
"  and  there  faithfully  promised  the  said  Isaac,  to         '^' 
*'  pay  him  the  said  sum  of  money  mentioned  in  the 
^^  said  bill  of  exchange,  according  to  the  tenor  and 
"  effect  of  the  said  bill  of  exchange,  and  of  Ms  said 
**  acceptance  thereof,  and  of  the  said  indorsement 
*^  80  made  thereon  as  aforesaid. 

To  this  count  there  was  the  following  demurrer : 
"  And  the  said  Joshua,  by  John  Wells  Bozon,  his 
*'  attorney,  comes  and  defends  the  wrong  and  injury 
**  when,  &c.  and  says,  that  the  said  first  count  of  the 
*^  said  declaration,  and  the  matters  therein  contained, 
*'  in  manner  and  form  as  the  same  are  above  stated 
**  and  set  forth,  are  not  sufiicient  in  law  for  the  said 
*<  Isaac  to  have  or  maintain  his  aforesaid  action  thereof 
**  against  him  the  said  Joshua,  and  that  he  the  said 
*^  Joshua  is  not  bound  by  the  law  of  the  land  to 
**  answer  the  same,  and  this  he  is  ready  to  verify  j 
**  wherefore,  for  want  of  a  sufficient  first  count 
**  of  this  said  declaration  in  this  behalf,  the  said 
**  Joshua  prays  judgment,  and  that  the  said  Isaac 
**  may  be  barred  for  having  or  maintaining  his  afore« 
^*  aaid  action  thereof  against  him,  &c. ;  ^md  the  said 
*^  Joshua,  according  to  the  form  of  the  statute  in 
**  such  case  made  and  provided,  states  and  shows  to 
**  the  Court  here,  the  following  causes  ot  demurrer 
*^  to  the  said  first  count  of  the  said  declaration,  that, 
^*  although  it  is  stated  and  alleged  in  and  by  the 
**  said  first  count  of  the  said  declaration,  that  the 
said  bill  was  accepted  by  the  said  Joshtia,  and 
made  payable  at  Sir  J.  Perring  ^Co.^s  bankers, 
**  London,  yet  it  is  not  alleged  or  stated  in,  nor^an 
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"  it  be  collected  Jronij  the  Jirst  count  of  the  decla^     - 
ration^  that  the  said  bill  was  ever  presented  or  — '^ 
i.  "       "  shown  for  payment  thereof  either  when  it  became  ^^.^v^ 
YouKo.     <<  ^^^  j^^  payable,  or  before  of  since,  at  the  said  Sir-^iS^^ 
"  J.  Perring  &  Co/s  bankers,  London  aforesaid/*^*- -A' 
Then  there  is  a  rejoinder  and  replication. 

The  demurrer  afterwards  came  on  for  arguments jcr^ieid 
in  the  Court  of  King's  Bench,  when  the  Court  gavcarv-jaravi 
judgment  in  favour  of  the  defendant  in  error,  thatt  jsx£  Jia 
is,  by  their  judgment  they  asserted  that  it  was  unne—^  Jcrinc 
cessary  to  state  and  allege,  (that  is  the  substance  ofto  ^  c 
it,)  in  and  by  the  first  count  of  the  declaration,  thatt^-^^I^ 
the  bill  was  accepted  by  Joshua  ;  in  fact,  that  it  wa^.^"^^^^^ 
not  necessary  it  should  be  stated,  or  capable  of  being^^^v^'^ 
collected  from  the  first  count  of  the  declaration,  thatJ^-^B^^'^l 
the  bill  was  ever  presented  or  shown  for  paymentt^^cx^fiQi 
thereof,  either  when  it  became  due  and  payablcfc^'^^^* 
or  before  or  since,  at  Sir  J.  Perring  &  C-o/s  hsxSusn^^jBr^^ 
London. 

The  writ  of  error,  therefore,  raises  this  question :  :=-     -■  • 
whether  it  was  or  not  necessary  in  this  first  count  oi 
the  declaration  to  allege,  or  state  expressly,  or 
allege  or  state  in  substance  and  efiect,  so  that  it: 
might  be  collected  from  the  first  count  of  the  deda- 
claration,  that  the  bill  had  been  presented,  and  shown 
to  the  plainti£P  in  error,  either  when  it  became  due 
and  payable,  or  before  that  time,  or  since,  at  Sir 
J.  Perring  &  Co/s  bankers,  London  ?   The  question^ 
stated  in  another  way,  may  be  thus :  whether  the 
acceptance,  as  set  forth  in  this  first  count  of  the  de- 
claration,  is  to  be  considered  a  general  acceptance, 
making  the  party  accepting  liable  to  pay  every  where, 
t(^ether  with  what  in   some  cases  is  called  tsu 
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expansion  of  the  undertaking ;  and  in  other  cases,  an  isso. 
mgagement  or  direction,  in  addition  to  the  general 
mqualified  acceptance  to  pay,  (as  the  direction  in  v. 
his  case  to  pay  at  Sir  J.  Perring  &  Co/s)  thrown  in 
br  the  convenience  of  both  parties,  but  which  the 
lolder  of  the  bill  is  not  bound  to  attend  to,  unless 
le  chooses;  or,  on  the  other  hand,  whether  this, 
rom  looking  at  the  terms  of  the  declaration,  is  what 
s  in  law  called  a  qualified  acceptance  ?  Undoubtedly 
it  is  very  fit  this  question  should  be  brought  to  a 
Snal  decision,  because  the  state  of  the  law,  as  ac- 
tually administered  in  the  Courts,  is  such,  that  it 
ivould  be  infinitely  better  to  settle  it  in  any  way  than 
to  permit  that  sort  of  controversial  state  to  exist  any 
longer. 

It  has  been  correctly  stated  at  the  bar,  that  the 
Court  of  King's  Bench  has  been  of  late  years  in  the 
liabit  of  holding  this  to  be  a  general  acceptance, 
with  what  they  call  an  expansion,  or  a  direction,  or 
in  engagement,  which  introduces  not  a  qualified 
promise,  but  a  sort  of  courtesy ;  a  kind  of  accommo- 
iation  between  the  parties,  in  addition  to  the  effect 
[>f  the  general  acceptance  ;  which  accommodation  or 
courtesy,  however,  they  decide  that  the  holder  of  the 
bill  is  not  at  all  bound  to  attend  to.  On  the  other 
band,  the  Court  of  Common  Pleas  are  in  the  habit 
[>f  iiolding  that  this  is  a  qualified  acceptance ;  that 
the  contract  of  the  party  is  to  pay  at  the  place  spe- 
[rified ;  and,  as  in  matter  of  pleading,  they  deem  it 
&  qualified  acceptance,  the  proof  must  accord  with 
the  declaration.  They  require  the  plaintiff  to  aver 
and  prove  the  presentment  at  the  place  stipulated. 

The  principles  of  law,  as  applied  to  promissory 
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notes  and  bills  of  exchange,  are  simple  and  umform^ 
in  common  cases.  But  the  Court  of  King's  Bendi  ^ 
has  held,  that  if  a  man  promise  to  pay  at  a  pardcidar 
place,  by  a  promissory  note,  the  Wellington  Bank 
for  instance,  the  demand  must  be  made  there; 
which  presentment  is  itself  in  point  of  law  a  de- 
mand ;  and  the  reason  alleged  is,  because  the  place 
standing  in  the  body  of  the  note  is  part  of  the 
written  contract,  and  you  must  declare  upon  it  as  it 
is,  and  prove  it  as  you  declare ;  yet  the  same  Court 
decides  otherwise  in  the  cases  of  bills  accepted,  pay- 
able at  specified  places ;  and  the  reason  assigned  for 
this  is,  because  the  place  specified  is  not  in  the  body 
of  the  bill.  Some  how  or  other  it  seems  to  have 
been  assumed,  that  not  being  in  the  body  of  the  bill 
it  is  not  to  be  considered  as  being  in  the  body  of  the 
acceptance  :  a  conclusion  which  it  is  extremely  dif- 
ficult, I  think,  to  adopt.  If  you  can  infuse  qualifi- 
cations of  various  kinds,  which  unquestionably  you 
may,  into  the  acceptance,  notwithstanding  the  gene- 
rality of  the  bill  as  drawn,  it  seems  rather  difiicidt 
to  make  out,  that  if  in  the  acceptance  there  is  a 
qualification  clearly  and  sufficiently  expressed  as  to 
place,  that  such  a  qualification  cannot  be  introduced 
into  the  acceptance  as  well  as  any  other  qualifica- 
tion ;  qualification  as  to  time,  as  to  mode  of  pay*, 
ment,  as  to  contingencies  upon  which  you  will  pay, 
and  various  qualifications  which  will  be  found  in  the 
cases. 

The  decisions  of  the  Court  of  Kii^s  Bench  as 
to  bills  accepted,  payable  at  a  given  place,  cannot 
easily  be  reconciled  with  their  decisions  as  to  pro- 
missory notes,   with  similar  qualifieations ;  and  it 
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must,  I  think,  be  admitted  that  these  decisions  of 
the  Court  of  King's  Bench  are  not  all  consistent 
with  each  other.  It  may  be  represented  as  the  opi-  ^  J; 
nion  of  that  Court  in  judgment,  that  this  species  of 
acceptance  is  a  general  acceptance,  with  that  kind  of 
expansion,  direction,  or  engagement,  to  which  1  have 
been  alluding.  The  Court  of  Common  Pleas  hold 
a  different  doctrine.  Upon  a  question  where  so 
many  Judges  of  high  professional  character  and 
great  learning  have  differed,  it  is  impossible  to  give 
an  opinion  without  much  diffidence ;  but  it  is  my 
duty  to  state  my  opinion  whatever  it  may  be. 

The  first  question  is,  whether  this  is  a  qualified 
acceptance?  Upon  that  the  twelve  Judges  have 
given  their  opinion,  and  a  great  majority  of  them 
are  of  opinion  that  it  is  a  qualified  acceptance.  Some 
of  the  Judges  have  given  an  opinion  that  it  is  a 
ffemeral  acceptance,  with  an  expansion,  direction,  or 
engagement,  for  the  convenience  of  one  or  other  of  the 
parties  ;  that  the  acceptance  in  this  case  meant,  that 
if  the  party  chose  to  go  to  Sir  John  Perring  &  Co.'s 
he  would  probably  there  get  payment  of  the  bill. 

The  next  question  is  this:  supposing  it  to  be 
a  qualified  acceptance,  was  it  necessary  to  aver  the 
presentment,  and  to  support  that  averment  by  proof  ? 
Now,  upon  that  question,  a  great  majority  of  the 
learned  Judges,  including  those  who  thought  it  was 
a  qualified  acceptance,  say  that  it  is  not  necessary  to 
notice  it  as  such  in  the  declaration,  or  to  prove  pre- 
sentment ;  but  that  it  must  be  considered  as  matter 
^f  defence,  and  that  the  defendant  must  state  that 
lie  was  ready  to  pay  at  the  place,  and  must  bring 
the  money  into  Court,  and  bar  the  action  by  proving 
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the  truth  of  that  defence.  A  great  majority  of  tEziae 
Judges  are  of  that  opmion.  Some  of  the  Judg^^ss, 
*•  (including  one  who  has  been  most  eminent  in  spec^snal 
pleading,)  hold  a  different  doctrine.  They  are  of 
opinion  that  the  plaintiff  must  declare  upon  the  co^^n- 
tract  as  it  is,  and  make  out  his  right  to  sue  accordii^^mg 
to  that  contract.  If  that  contract  engages  for  pa^Hiy- 
ment  at  Sir  John  Ferring  &  Co.'s  he  must 
a. demand  at  Sir  John  Ferring  &  Co.'s,  and  he 
state  in  his  declaration  that  he  has  made  such 
mand.  The  sum  of  their  opinion  is  this,  that  t 
contract  being  upon  a  condition  precedent, 
plaintiff  has  no  cause  of  action  unless  he  has 
formed  the  condition  ;  and  further,  unless  he  p] 
and  proves  the  performance. 

I  think  I  may  venture  to  3tate,  having  with 
pains  read  every  case  upon  the  subject,  that  a 
may  draw  a  bill  of  exchange  as  we  are  in  the  hab*^^ 
of  drawing  a  promissory  note,  payable  at  a  particul^^^ 
place.     By  the  acceptance  of  such  a  bill,  the 
ceptor  promises  to  pay  at  that  particular  place,  an- 
the  drawer  binds  himself  to  the  same  qualified  cov-^ 
tract,  in  default  of  payment  by  the  acceptor.     Bie^ 
it  seems  there  is  a  great  objection  to  the  doctrine^ 
that  if  a  bill  is  drawn  in  general  terms  the  acceptor 
may  alter  the  contract  by  giving  a  special  accept^ 
ance.     The  only  material  question  appears  to  m^ 
to  be,  whether  the  acceptor  has  in  fact  accepteA-^ 
specially.     I  cannot  imagine,  that  because  the  con- 
tract of  A.  the  drawer  is  general,  it  is  from 
to  be  reasoned,  that  I,  the  acceptor,  having  an  opti^ 
to  undertake,  or  altogether  refuse,  the  engagement,.^^^ 
cannot  qualify  my  acceptance.     May  I  not  say 
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the  holder  of  the  bill,  it  is  very  true  the  drawer  hag  i82o, 
ctrawn  upon  me,  and  expects  me  to  make  myself 
liable  generally,  but  that  is  a  liability  which  I  do  not  J^- 
i^hoose  to  incur.  If  you  will  not  take  an  acceptance 
It  a  specified  time  and  place,  which  my  convc^ 
lience  requires,  I  will  not  give  you  any  acceptance. 
rhat  an  acceptor  may  qualify  his  acceptance  is  clearly 
»tablished  by  cases  including  almost  every  species 
)f  qualification.  If  the  qualification,  as  to  place, 
cannot  be  introduced  by  the  acceptor,  it  must  be  on 
iGcount  of  some  circumstance  which  belongs  to  place, 
ind  does  not  belong  to  time  or  mode  of  payment, 
)r  any  other  species  of  qualification  whatever. 

I  am  ready  to  express  my  full  assent  to  the  doc- 
;rine,  that  where  a  bill  is  drawn  generally,  con- 
sidering that  it  is  an  address  to  the  person  who  is  to 
iccept  it  generally,  because  it  is  drawn  generally,  it  is 
lie  duty  of  the  acceptor  who  intends  to  give  a  special 
icceptance,  to  accept  in  such  terms  that  the  nature 
>f  his  contract  may  be  seen  in  the  terms  he  has 
ifled ;  that  the  acceptance  may  clearly  appear  to  be 
{ualified  or  special,  which  he  insists  is  not  general. 

Then  the  first  question  in  this  case  will  arise 
ipon  the  words,  whether  this  is  or  is  not  a  qualified 
icceptance.  I  really  do  not  know  how  it  is  possible 
o  say  that  this  is  not  a  qualified  acceptance,  I  mean 
ndependently  of  the  cases  which  have  been  decided. 
£  a  bill  is  drawn  upon  a  person  resident  in  London, 
nd  he  accepts  it  according  to  the  usage  and  custom 
\£  merchants,  payable  at  his  bankers  in  London, 
Matting  for  the  moment  the  usage  of  merchants,  and 
he  effect  of  decided  authorities,  out  of  the  question, 
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can  any  man  read  an  acceptance  in  these  tennsy  am 
say  it  is  not  only  a  contract  to  pay  at  Child's^  wh 
V         the  funds  would  be  deposited  to  pay  it,  but  that  ir 
was  a  contract  by  virtue  of  which  the  holder  of  tha*. 
bill  might  arrest  the  acceptor,  and  hold  him  to 
in  any  part  of  the  world  ? 

I  cannot,  after  the  maturest  consideration,  thinKLc^KiiJ 
that  the  words  used  do  not  clearly  show  that  it  wmb^'-^vii 
the  intention  of  the  party  who  gave  this  acceptancs^  ^ce 
to  come  under  an  engagement  which  may  be 
Rented  as  a  contract,  to  pay  the  bill  at  Sir  J. 
&  Co/s  London,  and  not  to  be  liable  elsewhere. 

Then  it  is  said,  that  the  word  '^  accepted 
the  general  engagement ;  and  that  the  words  '^  pa^^isy- 
able  at  Sir  J.  Perring  &  Co.'s "  cannot  qualify 
cut  down  the  general  engagement ;  and  cases 
cited  which  maintain  a  distinction  between  words 
qualification   in   the  body  of  a  note,   and  wo: 
of  qualification  in  the  margin,  or  at  the  foot  of 
note.    There  are  such  cases  of  distinction  betwee^^-o 
words  in  the  body  of  the  instrument,  which  hai^^^ 
been  held  to  form  part  of  the  contract,  and  worc^' 
at  the  foot,  or  in  the  margin,  which  have  been  coct' 
sidered  and  held  to  constitute  only  a  memorandooo* 
I  do  not  mean  to  disturb  those  cases ;  but  I  do  lUP^ 
understand  how  it  is^  that  from  those  cases  it  is  t<0 
be  inferred,  that  when  the  acceptor,  unofiatu^  writer 
the  words,  "  accepted  payable  at  such  a  house,"  tb-^ 
word  ^^  accepted  "  is  to  be  taken  to  express  the  whoS 
of  the  acceptor's  contract ;  and  although  the  aeitr 
tence  is  not  complete  till  the  whole  is  writtaa,  tb? 
latter  words  are  not  to  be  taken  as  part  of  it,  bat 
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to  be  construed  distinctly  as  a  direction,  expansion,       1820. 
or  engagement. 


for  payment  at  the  place  specified. 

The  argymentum  ah  inconvenienti  has  been 
strongly  urged.  The  mode  of  reasoning  was  not 
quite  analagous  to  the  usual  modes  of  reasoning  in  the 
courts  below.  Nor  does  the  argument  itself  as  pre- 
sented rest  on  clear  probabilities.  The  case  is  put 
in  this  way :  Suppose  a  bill  were  drawn  on  each  of 
the  twelve  Judges  of  England,  just  before  they  left 
town  to  proceed  on  their  circuits,  and  they  had  ac- 
ep  ted  the  bills  payable  at  their  respective  bankers. 
If  it  be  law  that  such  an  acceptance  renders  them 
liable  to  pay  any  where,  the  holders  of  those  bills 
might,  undoubtedly,  if  they  pleased,  arrest  the 
Judges  at  their  respective  circuit-towns,  a  little  to 
the  inconvenience  of  the  administration  of  justice. 
It  is  said  no  man  would  think  of  arresting  the 
Judges.  I  hope  nobody  would  think  of  arresting 
the  Judges ;  but  I  can  feel  for  mercantile  men  as 
well  as  for  Judges.  It  is  a  hardship  that  men  should 
be  exposed  to  the  inconvenience  of  unexpected  de- 
mands, which  are  not  regulated  by  their  contracts, 
but  by  a  construction  given  to  their  contracts,  which 
they  never  intended,  and  have  not  expressed- 

In  this  very  case,  (a  circumstance  which  has  been 
little  considered)  the  acceptor  lives  at  Torpoint.  Is 
it  a  matter  of  no  consequence  to  the  acceptor  living 
at  Torpoint,  and  having  his  money  in  London, 
where  the  payment  is  demanded?  At  Torpoint, 
perhaps,  he  cannot  pay,  probably  not  without  incon- 
venience.     In  London  he  has  left  a  fund  in  the 
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(if  compelled,)  is  not  the  «ame  which  he  had  made       ^8go» 
^paration  for  paying,  and  would  have  paid  in  India.      ^^^^ 
It  appears,  to  me,  therefore,  that  even  with  respect        *- 
to  the  value  of  what  is  to  be  paid,  there  is  a  most 
essential  diflPerence  in  the  contract. 

Then,  it  is  said,  the  admission  of  such  special  ac« 
ceptances  will  be  extremely  inconvenient;  and  it 
was  with  a  view  to  see  what  the  balance  of  conve- 
nience and  inconvenience  would  be,  that  the  third 
and  fourth  questions  were  proposed  to  the  Judges  by 
order  of  the  House.  The  objection  urged  is,  that  it 
may  vary  the  right  of  the  holder  against  the  drawer 
and  previous  indorsers,  unless  he,  the  holder,  gives 
notices,  and  does  all  the  acts  requisite  to  preserve 
their  liability.  The  answer  to  that  objection,  as  it 
seems  to  me,  is  plain :  If  once  it  be  admitted  that 
a  man  may  by  law  accept  specially,  it  is  in  conse- 
quence of  the  law  that  these  difficulties  arise.  By 
deciding  that  no  man  shall  accept  specially  a  bil 
which  is  drawn  generally,  the  difficulty  is  avoided. 
But  if  the  law  be,  that  although  a  bill  is  drawn 
generally,  it  may  be  accepted  specially,  it  is  the 
effect  of  the  law  to  impose  a  duty  upon  the  holder  of 
giving  notice  to  the  drawer  and  previous  indorsers, 
if  he  intends  to  keep  alive  their  liability.  That  in- 
convenience certainly  is  not  quite  so  large  as  if  the 
acceptor  refused  to  accept  at  all. 

Again,  it  is  objected  that  the  rule  in  question  will 
create  great  difficulty  as  it  regards  the  indorsee ;  that 
some  indorsees  become  so  before  and  some  after  ac- 
ceptance :  if  he  becomes  an  indorsee  before,  he  may 
lind  a  special  acceptance  when  he  expected  to  have 
^  general  acceptance.    But  when  the  bill  is  indorsed 
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i8go»       to  him  unaccepted,  he  does  not  know  whether  it  wiQ. 
ever  be  accepted ;  and  if  he  does  not  know  th 
it  will  be  ever  accepted,  he  cannot  tell  whether 
will  be  accepted  generally  or  whether  it  will  be  a. 
cepted  specially.     He  knows,  therefore,  at  the  liia      Me 
when  he  takes  that  bill  by  indorsement,  that  he  is 

to  look  out  for  such  an  acceptor  as  he  can  find ; 
haps  no  acceptor,  but  either  a  general  acceptor 
a  special  acceptor.     What  there  is,  in  such  a 
inconsistent  with  law  or  convenience,  I  cannot  d 
cover. 

This  being  a  case  in  which  the  law  is  unsettle  ^^^' 
we  must  resort  to  principle.    If  on  principle  a  qu 
fied  acceptance  may  be  given,  the  question  is,  wIa. 
ther  the  acceptance  in  this  case  is  qualified  ?   If  it 
an  acceptance  in  which  the  contract  of  the  party 
to  pay  at  Sir  John  Perring  &  Co/s,  then  I  state 
to  be,  in  pleading,  a  settled  rule,  that  the  plain 
must  declare  according  to  the  contract;  he  m 
aver  all  that  the  nature  of  that  contract  makes  nece 
sary.     If  so,  how  can  it  be  said  it  is  not  to  be  tihowt^ 
by  the  demand  in  the  declaration,  but  must  be  le/^ 
to  be  brought  forward  by  the  defence  ?    It  appeal^ 
to  me  that  such  a  doctrine  cannot  be  maintained* 

With  respect  to  the  cases  which  have  been  cited        j  t^ 
of  bonds,  they  differ  altogether  from  a  contract  oi  , 

this  nature.  Upon  a  bond  the  action  is  brought  fbi  1  ^ 
the  penalty.  It  must  be»  therefore,  matter  of  d^  \  ^ 
fence  to  show  that  the  sum  due  would  have  be^^ 
paid  at  a  particular  place  provided,  for  that  wL^ 
appear  in  the  condition  of  the  bond,  when  the 
fendant  prays  oyer  of  it.  The  defence  consists 
alleging  performance  of  that  part  of  the  conditio]^^^ 
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and  that  is  an  excuse  for  non-payment,  so  as  to       isso. 
throw  the  costs  on  the  plaintiff.     These  cases  there- 
fore have  no  application  to  cases  of  contract.  v 

There  is  another  set  of  cases  in  which  it  is  said 
that  if  there  is  an  antecedent  debt  the  acceptance 
must  be  taken  to  be  general.  Between  the  acceptor 
and  the  holder  there  is  no  antecedent  debt.  There 
may  be  an  antecedent  debt  between  the  drawer  and 
the  acceptor  of  the  bill.  I  wish  it  could  be  asserted 
in  all  cases.  Accommodation  bills  have  ruined  great 
numbers  of  men.  With  respect  to  the  acceptor,  it 
is  not  true  that  he  must  be  antecedently  the  debtor. 
AU  the  cases  of  qualified  acceptance  show  the  con- 
trary. A  man  may  accept  to  pay  half  the  bill  in 
money  and  half  in  goods.  He  may  accept  to  pay 
out  of  the  produce  of  a  cargo  consigned  to  him  when 
that  cargo  shall  arrive  in  England.  In  the  case  of 
a  consignee  his  acceptance  is  almost  universally 
qoalified.  Upon  the  expectation  of  cai^oes  coming 
from  the  West  Indies,  or  other  places,  bills  are 
accepted  by  consignees,  payable  in  London  * 

In  every  view  of  this  case,  I  must  state  it  as  my 

*  The  Lord  Chancellor,  in  the  course  of  his  speech,  stated, 
that  he  did  not  profess  to  go  through  the  whole  case,  or  to 
notice  all  the  arguments.  The  analogies,  of  rent  payable  on 
the  premises,  of  awards  directing  money  to  be  paid  and  re- 
ceived at  a  place,  of  bills  and  notes  payable  on  demand,  where 
no  demand  is  held  necessary,  are  omitted  here.  On  the  two 
first  classes,  see  the  arguments  for  the  analogy,  in  the  opinion 
of  Bayley,  J.  and  against  it,  in  the  opinion  of  Wood,  B.  post. 
in  the  Appendix.  As  to  the  latter  case,  where  demand  is  part 
of  the  contract,  yet  proof  of  demand  held  unnecessary,  see 
Birks  V.  Trippetty  i  Saund.  33,  a. ;  and  the  opinion  of  Bayley^  J. 
gu^  supra. 
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opinion,  (though  with  much  diffidence,  recolli 
that  I  am  oUiged  to  differ  in  o^nnion  from  tb 
v*         whose  judgments  no  man  can  respect  more 

I  do)  that  this  is  a  contract  to  pay  at  Sir  Jol 
Perring  &  Co.'s  even  as  the.  contract  is  stated  ir^    in 
the  first  count  of  the  declaration,  and  inasmuch  a^m    as 
that'  count  wants  this  indispensable  averment  of      '^  * 
presentment  for  payment,  according  to  the  contract^' ^ixt; 
the  consequence  is,  that  this  judgment  must  be 
versed.    I  do  not  think  the  decision  will  much 
the  commercial  world,  for  it  will  be  easy  to  adopc^^3>pt 
forms  of  words  which  leave  no  doubt  what  is  meanO^  .^i^nt 
I  am  perfectly  sure,  that  if  there  is  any  inconve^'^C' 
nience  arising  from  this  proposed  decision,  thos^^^^^ 
who  do  not  wish  to  suffer  the  apprehended  incon--*:^*^^'*' 
venience  have  nothing  to  do  Lut  to  use  two  or  thre#' 
words,  which  will  guard  them  from  it. 

The  question  is,  what  is  the  law  settled,  or  to 
settled,  upon  the  contract  as  set  forth  in  the  finr  ^ae'^t 
count  of  this  declaration?  I  have  already  statec^^^ 
in  a  few  words  what  my  opinion  is,  and  I  sincerelji^  **y 
believe  it  to  be  founded  in  clear  principles  of  law— 
At  the  same  time,  1  cannot  but  recollect  that  I 
differing  from  those  whose  opinions  I  greatly  respect—' 
I  do  it  with  reluctance :  But  my  duty  is  to  e: 
my  own  opinion. 

Lord  Redesdak :—  I  most  fully  concur  in  the- 
opinion  expressed  by  my  noble  and  learned  friend  *. 
It  appears  to  me,  that  some  of  the  learned  Judges 
have  totally  forgotten  acceptances  for  honour,  which 
are  not  uncommon  acceptances.  If  a  person  accepts, 
for  the  honour  of  the  drawer,  payable  at  a  banker's 

•  The  Lord  Chancellor. 
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in  London,  all  the  reasoning,  founded  on  the  rap-  ^^' 
position  that  the  acceptor  was  debtor  to  the  drawer,  kowe 
vanishes;  and  I  do  not  observe,  that  the  learned 
Judges  distinguished  between  the  case  of  an  accept- 
ance for  honour,  and  the  common  case  of  a  bill 
cirawn  on  the  person  to  accept.  It  is  impossible  to 
say,  that  if  these  words  were  applied  to  an  accept- 
ance for  honour,  that  any  of  the  arguments  founded 
on  the  supposed  prior  debt  of  the  acceptor  could  be 
maintained. 

Another  part  of  the  question  which  has  been  ad- 
verted to  by  the  noble  and  learned  Lord  appears  to 
me  of  infinite  importance;  I  mean,  the  accept- 
ance of  a  bill  payable  at  a  different  place  from  the 
residence  of  the  acceptor.  This  bill  is  accepted  by 
a  man  resident  at  Torpoint,  payable  in  London,  at 
a  certain  banking-house.  What  is  it  that  is  asserted 
to  be  the  effect  of  his  acceptance  ?  that  he  engages 
to  have  money  both  at  Sir  John  Perring  &  Co/s  and 
at  his  own  residence  at  Torpoint.  If  he  accepted 
simply,  he  would  engage  only  to  have  the  money  at 
Torpoint  * ;  but,  it  is  said,  that  because  he  accepts 
with  this  addition  he  engages  to  have  the  money  at 
both  places :  this  is  making  him  engage  for  two 
things  instead  of  one,  and  it  seems  to  me  that  it 


*  Quarcy  Whether,  under  a  general  acceptance,  he  would 
not  be  generally  liable ;  that  is,  in  all  places  wherever  he  may 
happen  to  be  resident  when  the  biU  becomes  due,  and  is  pre. 
sented  for  payment.  See  Rumball  v.  BaUy  10  Mod.  38 ;  and 
Bayley  on  Bills,  3d  edition,  187.  I  was  apprehensive  that  my 
note  of  this  passage  was  incorrect ;  but,  upon  collation  with 
other  notes,  it  is  confirmed.  The  expression  intended,  perhaps, 
was,  that  he  toauld  havt  accepted  payabie  at  Torpoini. 
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must  have  been  his  intention  to  engage  for  only  oa^ 
that  is,  a  payment  in  London ;  because  otherwise 
,Tl«  ^^  would  have  engaged  for  a  different  thing  tlMm 
that  which  he  engages  for  by  a  general  acceptar&.ce. 
It  is  perfectly  clear,  that  money  paid  at  Torpc»iit 
and  in  London  are  two  different  things ;  and  if  lie 
is  liable  to  be  called  upon  at  both  places,  his  liabiJlitj 
is  rendered  more  inconvenient. 

If  it  be  the  true  doctrine  of  law  that  presentnm  cnt 
at  a  place  specified  in  the  acceptance  is  not  ne^^es- 
sary,  such  a  doctrine  might  furnish  the  mean^  of 
unfair  and  fraudulent  advantage  in  dealings  betmr^en 
mercantile  people  residing  at  different  places.    Take 
the  case  stated  by  the  noble  and  learned  Lonl  9  ^^ 
a  bill  accepted,  payable  in  India.     Suppose  a  peK~90ii 
accepts  a  bill  payable  in  India,  and  leaves  funds   f(^ 
the  purpose  of  answering  that  bill,  which  is  m^e 
payable  in  six  months.     He  comes  to  London,  and 
there  the  bill  is  demanded  of  him  ;  because  his  iKS 
ceptance,  according   to   the  proposed   doctrine  if 
genera],  and  the  words,  **  pat/able  at  CtUcuttOt"       < 
do  not  qualify  that  acceptance;  the  consequence  of       j 
that  would  be,  that  the  holder  of  the  bill  would  gain 
the  whole  expense  of  the  remittance  from  India  to 
England,  and  we  know  perfectly  well  that  makes 
a  very  considerable  difference.     In  a  recent  appeal*i 
argued  before  this  House,  it  is  a  question  whether, 
in  an  account  of  that  description,  the  expense  of  re- 
mittance from  India  to  England  is  or  is  not  to  be 
allowed  ;  and  it  is  part  of  the  subject  of  appeal  from 
the  decision  of  the  Court  of  Session  in  Scotland  tb*^ 

*  Graham  v.  Keble^  see  antCy  |>age  136. 
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tbe  appellant  has  not  been  allowed  the  expense  of      isgo. 
that  remittance  *.  .^^, 

&OWE 

It  appears  to  me,  therefore,  perfectly  clear,  that  ^' 
if  it  be  law,  that  the  acceptance  of  a  bill  payable  at 
a  specified  place  is  not  a  conditional  acceptance,  it 
may  be  used  for  the  purpose  of  gross  fraud,  to  make 
the  acceptor  pay  that  which  lie  did  not  mean  to  pay, 
a  sum  which  the  other  parties  to  the  contract  never 
expected  him  to  pay.  Many  cases  might  be  put  as 
to  the  West  Indies,  and  other  places  which  were 
alluded  to  by  some  of  the  learned  Judges,  and  into 
which  it  is  not  necessary  to  enter. 

If  the  words  which  have  been  added  to  this  ac- 
ceptance are  to  be  taken  as  nothing  in  favour  of  the 
acceptor,  how  is  it  that  they  have  any  operation  in 
favour  of  other  parties  ?  If  they  are  not  a  condition 
annexed  to  the  acceptance,  how  is  it,  that  with  re- 
spect to  the  drawer  of  the  bill,  for  the  purpose  of 
making  a  demand  against  him,  and  with  respect  to 
the  indorser,  for  the  purpose  of  making  a  demand 
against  him,  the  holder  of  the  bill  must  show  the 
the  application  to  Perring  &  Co.  in  order  to  entitle 
him  to  bring  his  action  ? 

It  is  said  that  this  should  be  shown  by  plea.  The 
majority  of  the  Judges  have  been  of  opinion  that  it 
is  a  qualification  of  the  acceptance,  but  that  the  de- 
fendant is  to  take  advantage  of  it  in  pleading.  To 
do  that  he  is  obliged  to  bring  the  money  into  Court ; 
that  is  to  say,  he  is  to  do  the  very  thing  which  in 
the  case  of  an  acceptance  in  India,  for  instance,  he 

*  By  the  judgment  since  given,  the  cost  of  remittance  has 
been  in  part  allowed. 
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ought  not  to  be  obliged  to  do — he  must  bring  the 
money  from  India  to  be  enabled  to  do  it ;  and  there' 
^'^^       fore,  the  permitting  him  to  take  advantage  of  it,  V)^ 
way  of  pleading,  bringing  the  money  into  Court,  is 
not  giving  him  the  advantage  for  whicli  he  stipn* 
lated  •. 

Upon  these  grounds  it  appears  to  me  that  ifc  is 
infinitely  better  to  hold  that  these  words  amommt 


*  Quare  i.  Whether  the  defendant  might  not  plead 
ne88,  &c.  and  bring  into  Court  the  sum  expressed  in  the  IsiOf 
according  to  the  rate  of  exchange,  either  at  the  time  when  lbs 
bill  became  due,  or  at  the  time  of  paying  the  money  into  Co«irt. 
Suppose,  for  instance,  a  bill  drawn  upon  a  party  residen  ^  in 
Ireland,  for  1,300/.  which  he  accepts,  payable  at  Dublin ;  ^m* 
afterwards,  the  acceptor,  being  in  England,  is  sued  for  the 
amount.  If,  according  to  law,  and  the  practice  of  the  Co  '*-i^* 
he  might  plead  that  he  was  ready  to  pay  at  Dublin,  -Stc 
and  pay  into  Court  1,200/.  that  being  the  supposed  rati?  ^ 
exchange ;  the  objection,  so  far,  is  obviated. 

QutBre  2.  Whether,  for  the  purpose  of  this  argument,  th  ^^ 
is  any  difference  between  remittance  and  exchange,  since  ^^ 
mode  of  remittance  is  by  exchange.    Or  if  there  be  any  furtb^^ 
incidental  expenses,  as  a  fair  commission  to  the  banker  O^ 
merchant  furnishing  the  bill,  might,  or  might  not,  that  also  b^^ 
come  the  subject  or  part  of  a  special  plea  ;  and  the  real  valti^ 
of  the  sum  expressed  in  the  bill,  according  to  the  rate  of  e^' 
change,  minus  those  incidental  expenses,  be  paid  into  Court  • 
If  issue  were  taken  upon  such  a  plea,  might  not  the  proceeding 
be  in  a  course  similar  to  that  which  takes  place  in  an  actioP 
upon  a  bill  returned  protested  from  a  foreign  country  ?     As  it* 
the  cases  of  Aurioly.  Thomas,  2  T.  R.  52,  upon  a  bill ;  and  Po/- 
lardv.  Herries,  3  B  &  P.  335,  upon  a  note,  viz.  by  assessment 
of  a  jury.     See  Kearney  v.  King,  1  B,  &  A.  301,  as  to  the  ne- 
cessity of  setting  forth  in  the  declaration,  in  what  country,  and 
currency,  a  bill  is  drawn,  though  it  is  not  necessary  to  state  the 
value  of  the  currency.    Simmonds  v.  Parminier,  l  Wils.  1 85, 
1  B.  P.  C.  43. 
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to  a  qualification  of  the  acceptance,  imposing  a  pre-       ^Q^- 
cedent  condition,  which  must  be  shown  upon  the       ^owe 
record  ;  for  the  purpose  of  setting  forth  truly  the         ^: 
acceptance  and  the  performance  of  that  condition 
must  also  be  averred.     Those  matters  being  set 
forth  then,  it  appears  to  me  that  the  party  is  bound 
to  prove  that  which  he  has  averred  in  the  pleading, 
which  goes  to  show  that  the  party  taking  such  ac- 
ceptance has  complied  with  the  condition  entered 
into  between  him  and  the  other  party.     On  these 
grounds  I  perfectly  concur  with  the  noble  and 
learned  Lord  that  this  judgment  should  be  reversed. 

Judgment  reversed. 
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APPENDIX. 


Best,  J.  RowE  V.  Young. 

1st  Question; 
1st  branch.        Best,  J.  The  wordg  "  payable  at  Sir  John  Penring  6c  Co. 

''  bankers,  London,'*  qualify  tlie  general  term  **  accepted,"   and 

render  a  presentment  of  the  bill  at  the  house  of  Sir  J.  P.  Sc    Co. 

necessary;  (provided  the  acceptor  had  funds  at  that  house  orm^  the 

day  on  which  the  bill  became  due,  and  Sir  J.  P.  &  Co.  w^^M 

have  paid  the  bill ;)  but  I  do  not  think  that  it  was  nece88af*3r  to 

aver  in  the  declaration,  tliat  the  bill  was  presented  at  that  h< 

for  payment.    If  the  acceptor  would  avail  himself  of  the 

of  presentment  of  the  bill  at  Sir  John  Perring's,  he  must  pXead 

to  the  action  brought  on  it,  that  he  had  funds  in  the  hancS-*  ^ 

Sir  J.  P.  &  Co.  sufficient  to  take  it  up  on  the  day  wher'^^  ^ 

became  due,  and  that  Sir  J.  P.  6c  Co.  would  have  paid  it,      ^^d 

it  been  presented  at  their  house ;  and  he  must  pay  the  am^i'unt 

of  the  bill  into  Court. 

The  first  point  to  be  settled  is,  whether  the  terms  mJMsed 
amount  to  such  a  qualified  acceptance,  as  makes  the  bill  f^J* 
able  only  at  the  bankers  ?  or  whether  they  are  to  be  cormdi^nd 
merely  as  giving  notice  to  the  holder,  that  if  he  will  call  at  tie 
bankers,  he  may  obtain  payment  without  having  tlie  effect  of 
compelling  him  to  present  the  bill  at  the  bankers  ?  or  hn^omg 
any  other  duty  on  him  than  what  is  required  from  the  holder 
of  a  bill,  by  a  general  acceptance. 

The  holder  of  a  general  acceptance  must  present  his  bDl  at 
the  residence  or  place  of  trade  of  the  acceptor :  the  qualified 
acceptance  produces  no  other  effect  than  that  of  changing  tlie 
place  of  presentment  from  the  compting-house  of  the  acceptor^ 
to  the  house  of  the  acceptor's  banker. 

Tlie  drawee  of  a  bill  may  accept  it  specially;  and  sudi 
acceptance  may  narrow  his  responsibility  below  what  it  would 
have  been  if  he  had  accepted  the  bill  according  to  its  tenor* 
Special  acceptances  are  recognised  by  a  long  series  of  decisions; 
from  which  it  appears,  that  the  drawee  of  a  bill  may  Ilrait  his 
responsibility  by  any  conditions  which  his  own  circumstances* 
or  the  situation  of  the  drawer's  funds  may  render  expedient. 
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III  Smkh  V.  Abbot  *,  it  was  holden  thistt  a  drawee  may  accept        isjk). 
payable,  when  certain  goods  consigned  to  him  are  sold ;  and  in  '         ^        ' 
Julian  V.  Shobrookef,  when  in  cash  from  the  cargo  of  the         Rowb 
ship  Thetis.    In  Walker  ▼.  Ahoood  t»  a  bill  payable  at  sight  was       young. 

accepted,  payable  three  months  after  acceptance,  and  this  was        

held  to  be  a  good  conditional  acceptance.  If  the  time  of  pay-  ^^^  ^: 
ment  may  be  postponed,  the  place  of  payment  maybe  changed. 
It  is  another  question,  whether  the  holder  is  bound  to  take 
sach  an  acceptance,  and  whether,  if  he  take  it  without  giving 
notice  to  the  drawer  and  indorsers,  and  obtaining  their  assent, 
he  does  not  discharge  them  from  all  liability ;  but,  if  he  does 
receiTe  such  an  acceptance,  he  is  bound  by  the  terms  of  it,  as 
between  himself  and  the  acceptor. 

Are  the  words  **  accepted  payable  at  Sir  John  Perring  &  Co/s 
**  bankers,  London,"  sufficient  to  express  a  special  acceptance, 
making  the  bill  payable  at  that  house?  They  all  form  one 
short  sentence ;  the  words  ^'  payable  at'^  following  immediately 
after  the  word  **  accepted,'^  without  any  break ;  and  as  the 
word  ^'  accepted"  raises  an  obligation  in  the  writer  to  pay  the 
bill  when  due,  the  words  which  follow  **  accepted"  must  be 
considered  as  confining  the  obligation  to  pay  at  the  house  of 
Sir  J.  P.  8c  Co.  What  rule  of  construction  allows  us  to  say, 
that  the  first  of  several  connected  words  is  to  be  considered  as 
forming  the  contract,  and  that  the  remaining  words,  although 
they  seem  to  express  a  qualification  of  such  contract,  are  to 
have  no  effect  ?  With  what  justice  can  we  hold  a  man  to  the 
obligatory  part  of  the  instrument  which  he  has  executed,  and 
refuse  him  th^  advantage  of  the  qualification  which  he  has 
immediately  annexed  to  it. 

It  has  been  said  at  the  bar,  that  the  acceptor  is  to  be  pre- 
sumed to  be  the  debtor  of  the  drawer ;  that  the  debtor  is  liable 
to  his  creditor  every  where ;  that  this  liability  cannot  be  nar- 
rowed, except  by  clear  and  express  terms ;  and  that  the  terms 
used  by  this  acceptor  are  not  sufficiently  clear  to  narrow  his 
responsibility.  I  deny  that,  under  the  circumstances  in  which 
tbe  trade  of  the  world  is  now  conducted,  a  drawee  is  to  be 
taken  as  the  debtor  of  the  drawer;  but,  if  he  is  to  be  so  taken, 
the  drawing  a  bill  for  his  debt,  if  it  be  accepted,  restrains  the 

•  Str.  1 153.  t  2  Wils.  9.  t  1 1  Mod.  igo. 
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drawer  from  claiming  his  debt  at  any  other  time  or  place  (id 
the  first  instance)  than  when  and  where  the  bill  is  payable. 
RowE        Further,  I  insist,  that  the  terms  used  in  this  acceptance  axe 
sufficiently  clear  to  fix  the  place  of  payment  of  this  bill  at  t\ie 
house  of  the  bankers. 
^^f  J;  It  is  well  known  to  be  the  practice  of  the  consignors     ot 

goods,  to  draw  on  the  consignees  for  the  expected  proceedL^.of 
such  goods  as  soon  as  the  goods  are  sent.     The  bills  so  dr^swn 
are  often  presented  before  the  goods  get  to  the  hands  of      the 
consignees,  and  generally  before  they  are  sold.     Hie  sp^^isl 
acceptances,  in  some  of  the  cases  to  which  I  have  referred, 
evidently  made  under  these  circumstances.     In  those 
the  drawee  is  no  debtor  of  the  drawer ;  nor  can  what  is  sal 
to  the  narrowing  of  a  general  liability  down  to  a  partic^^Bi^^ 
liability  have  any  reference  to  them. 

But,  suppose  the  drawee  to  owe  the    drawer  money,         ^^ 
which  the  former  is  liable  to  be  proceeded  against  at  ^ 

time  and  place,  and  without  notice.    When  the  one  has 
and  the  other  accepted,  a  bill,  the  general  right  to  sue 
the  drawer  befere  had,  is,  in  consideration  of  the  acknowl 
ment  of  the  debt,  and  the  security  given  for  it  by  the  accepta]^===^/ 
restrained :  and  the  drawer  can  have  no  action  until  the  bi  -^i 
arrived  at  maturity,  and  the  drawee  (if  able  to  pay)  has  b^^cn 
requested  to  pay  it.    I  know,  as  against  an  acceptor,  it  is  XMtf 
necessary  to  aver  a  prior  presentment  of  the  bill ;  but,  although 
such  averment  and  proof  be  not  required,  I  cannot  persuade 
myself,  that  you  may  arrest  an  acceptor  who  has  been  alwsft 
ready  to  pay.  his  bill,  without  any  notice  of  the  person,  in  whoie 
hands  it  is.    The  opinion,  that  an  acceptor  may  be  sued  at  any 
time  and  place,  and  without  any  other  demand  than  the  writ, 
has  arisen  from  inattention  to  the  forms  of  pleading.     I  shsll, 
presently,  endeavour  to  explain  this  matter.    I  am  aware,  thit 
there  is  great  authority  for  this  doctrine ;  but  no  authoritj, 
save  that  of  your  Lordships,  will  ever  convince  me,  that  it  if 
part  of  the  mercantile  law  of  England.    If  this  be  the  law,  so 
merchant  in  the  city  of  London  can  secure  himself  agaiut 
arrests  and  the  costs  of  vexatious  actions.    Having  money 
constantly  in  his  house  equal  to  all  that  he  has  to  pay,  and 
even  carrying  a  like  sum  with  him  wherever  he  goes,  will  not 
protect  him.    Accordmg  to  this  doctrine,  the  debt  may  bo 
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flIVorn  to  by  the  holder,  previous  to  any*app1ication  for  pa3rtnent,        iq^o 
and  the  first  demand  be  made  bya  sheriffs  officer.  The  acceptor  ^-^ — v— ' 
6f  a  bill,  seldom  knows  in  whose  hands  it  is,  when  it  becomes        rowe 
due ;  the  holder  is,  frequently,  at  a  considerable  distance  from       ^^?' 
the  place  of  payment,  and  sends  his  bill  to  an  agent  unknown        «— 
to  the  acceptor.    The  acceptor  cannot  do  what  other  debtors      -^^y  J/ 
may  do,  namely,  seek  out  his  creditor,  and  tender  him  his  debt.  **'  Q^^^tio^ 
The  law  will  hot  require  impossibilities ;  and  all  that  it  is  pos- 
sible for  an  acceptor  to  do,  is  to  be  ready  with  his  money  at 
die  time  and  place  of  payment. 

'  As  to  the  objection  of  want  of  precision  in  the  terms  used ;  let 
it  be  recollected,  that  this  is  a  mercantile  contract  and,  that 
the  loosest  of  all  mercantile  contracts  is  the  acceptance  of  a 
bfll  of  exchange.    By  the  use  of  the  single  vague  term  *'  ac- 
cepted,**  the  drawee  engages  to  pay  the  bill  when  it  arrives  at 
maturity :  there  is  nothing  like  precision,  nothing  like  a  clear 
and  unequivocfd  expression  of  obligation  in  this  term,  yet  the 
acceptor  is  bound  by  it.    Will  you  require  more  clearness  and 
precision  in  the  qualification,  than  in  the  contract  to  which  it 
IS  annexed  ?    But  the  words,  however  inartificial,  are  only 
capable  of  one  meaning ;  nor  would  any  mto  reading  the  bill, 
and  not  puzzled  by  the  decisions  of  Westminster-Hall,  think 
of  putting  any  other  construction  upon  them,  than,  that  the 
pajrment  which  the  acceptor  binds  himself  to  make,  is  to  be 
nftide  at  the  house  of  his  bankers,  and  no  tohere  else.    Suppose^ 
instead  of  using  the  word  *<  accepted,"  the  drawee  had  written 
^'when  this  bill  becomes  due,  I  undertake  that  it  shall  be  paid 
at  the  hotise  of  Sir  J.  P.&  Co.,  bankers ;"  could  any  man  contend 
diat,  according  to  these  words,  he  would  have  to  be  ready  to 
fKy  it  at  any  other  place,  than  the  house  of  Sir  J.  P.  &  Co.  ? 
Tlie  word '<  accepted"  imports,  that,  when  the  bill  becomes 
due,  the  acceptor  undertakes  that  it  shall  be  paid :  surely,  the 
words,  *^  at  Sir  J.  P.  &  Co.'s  "  must  have  the  same  meanhig^ 
when  added  to  the  word  <'  accepted,"  as,  when  added  to  other 
n^ordSy  meaning  nothing  more  or  less  than  is  expressed  by  the 
Word  **  accepted."    It  has  been  asked  at  the  bar,  how  long 
the  acceptor  is  to  leave  the  amount  of  the  bill  in  the  hands  of 
his  banker  ?   I  answer,  that  he  is  never  to  remove  it.    By  his 
spedal  acceptance,  he  has  charged  that  money  with  the  pay- 
ment of  the  bill  at  his  bankers:  he  has>  therefore,  no  power 
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18S0.        oyer  the  amount  left  at  his  banker's  to  pay  it ;  it  belongs  to  the 
*  holder  of  the  bill,  who  may  take  it  when  he  pleases.     Should 

^«^^        he  not  aiH  for  it  within  the  time  allowed  to  the  holder  oft 
YOUNG.      banker's  check  to  present  the  check  at  tlie  banker's,  and  AoxH^ 

the  banker  fail,  the  holder  of  the  bill  must  lose  his  money :  be 

ut^ieaidon    ^^^^^  ^°^  ^"^  money,  if  he  took  a  check  for  his  bill,  and    did 
not  present  such  check  in  due  time.    It  is  decided  in  the  caw 
of  Saunderson  v.  Judge* ^  that  a  memorandum  that  a  note  woold 
be  paid  at  the  house  of  Saunderson  8c  Co.  was  an  undertakings 
that  there  should  be  cash  there  to  pay  the  note ;  and  an  order 
on  Saunderson  &  Co.  to  pay  it.    Such  an  acceptance  as  ii 
stated  in  the  question,  is  treated  by  all  bankers  as  a  draAoQ 
them,  or  order  to  pay  the  bill  so  accepted.    A  person  who  neg- 
lects to  present  such  an  acceptance  on  the  day  when  it  is  due^ 
must,  therefore,  subject  himself  to  tlie  same  consequences,  at 
one  who  keeps  any  otlier  draft  or  a  banker's  check,  beyond 
the  day  after  that  on  which  it  was  delivered  to  him,  when  tfae 
banker  faib. 

With  respect  to  the  cases  of  Smith  v.  De  la  Fontaine  ^p 
Fenian  v.  Goundry\y  and  the  nhi  prius  decisions  which  fol- 
lowed those  cases  ;  I  am  far  from  saying,  that  the  judgmenti 
of  the  Courts  upon  those  cases  were  wrong;  on  the  contraiy, 
for  the  reasons  whicli  I  shall  presently  offer,  I  should  have  con- 
curred in  those  judgments,  although  not  on  the  grounds  stated 
by  the  judges  who  decided  them.     As  to  tlie  nisi  prius  caifii» 
I  think  it  would  have  been  much  better  for  tlie  law,  if  the  anit 
opinions  of  judges  at  nisi  prius  had  never  been  allowed  to  be 
quoted  to  those  who  are  sitting  in  bank.     Of  Smith  v.Dtk 
Fontaine t  we  have  only  a  very  short  and  very  imperfect  report; 
it  does  not  appear  tliat  Lord  Mansfield,  or  the  court  of  K.  B. 
looked  at  the  acceptance  as  a  written  contract,  and  considered 
what  was  tlie  true  legal  construction  of  it.     They  proceeded 
upon  some  supposed  understanding  of  the  mercantile  wori4 
and  did  not  give  themselves  tlie  trouble  of  coming  to  anf 
understanding  on  the  subject.     Lord  Ellenborough  andtbe 
rest  of  the  judges  seem  to  have  taken  the  same  course  in  /«»• 
ton  v.  Goundry,     Where  a  construction  is  to  be  put  on  a  !»*• 

♦  a  II.  Bl.  509. 

t  Bayley  on  Bills  of  Exchange,  3d  cd.  p.  129.  note  b. 

I  13  East,  45». 
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cantile  contract,  the  Court  do  right  to  consider  what  has  been        1820. 
the  practice  of  merchants  with  reference  to  such  a  contract* 
But  care  must  be  taken  to  ascertain  what  the  practice  is  ;  and  ^, 

I  cannot  think  any  court  warranted  by  the  opinion  of  one  jury       young, 
in  pronouncing,  that  words  which  are  incorporated  in  a  con-     Jq  o&t^n 
tract  form  no  part  of  it.    It  does  not  appear  that  any  inquiry 
was  lever  made  to  learn  the  understanding  of  merchants  on  this 
subject,  except  by  Lord  Mansfield  in  Smith  v.  De  la  Fontaine, 

As  to  the  second  branch  of  the  first  question ;  I  am  aware,     2d  Branch, 
that  both  the  King's  Bench  and  Common  Pleas  seem  to  agree, 
diat,  if  the  terms  of  an  acceptance  are  obligatory  on  the  holder 
€0  present  the  bill  at  the  banker's,  such  presentment  must  be 
ATerred  in  the  declaration.    With  the  greatest  respect  for  those 
who  were  Judges  of  the  King's  Bench,  at  the  time  when  those 
cases  were  decided,  I  must  say,  much  confusion  seems  to  have 
prevailed  amongst  them  on  this  subject.    Lord  Ellenborough, 
in  his  judgment  in  the  action  on  the  promissory  note  made  pay- 
able at  a  particular  place*,  answers  his  own  argument  in  Fen* 
ion  V.  Goundry :  nor  can  I  subscribe  to  the  propriety  of  the 
distinction  taken  between  the  effect  of  the  same  words  in  a  note 
and  a  bill.    In  an  acceptance,  the  words  form  a  part  of  the 
original  contract  of  the  acceptor,  as  much  as  they  form  part  of 
tfie  original  contract  of  the  maker  in  a  note.    In  the  Common 
Pleas,  the  question  of  pleading  does  not  seem  to  have  been 
nuch  considered.    It  was  scarcely  put  to  that  Court  by  the 
argument  at  the  bar,  that  the  question  of  want  of  presentment 
ought  to  have  been  made  matter  of  defence.    If  presentment 
at  the  banker's  be  not  a  condition,  the  performance  of  which 
must  precede  the  pa3nacient  of  the  bill,  there  is  no  necessity  for 
averring  such  presentment  in  the  declaration.    By  a  general 
acceptance,  the  acceptor  undertakes  to  pay  the  bill  in  London  • 
but  it  has  never  yet  been  thought,  that  before  you  can  recover 
against  the  acceptor,  you  must  show  a  presentment  on  the  day 
the  bill  became  due.    I  cannot  distinguish  between  the  time  of 
payment  and  place  of  pa3nnent,  or  discover  any  other  difierence 
between  a  general  acceptance  and  a  special  acceptance  payable 
at  a  banker's,  than  that,  in  the  former  case,  the  acceptor  under* 
lakes  to  have  the  money  to  take  up  the  bill  at  his  house  of  busU 

*  Sanderson  v.  Boaes^  14  East,  500. 
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ness,  io  the  latter,  at  his  banker's.  If  presentment  on  the  day  of 
payment,  or  at  the  place  of  payment,  were  conditions  precedentt 
the  holder,  although  prevented  by  causes  which  he  could  not  cod- 
young,      troul,  must  loee  his  debt,  if  the  bill  were  not  presented  on  the  day 

of  payment,  for  the  condition  could  not  be  performed  on  any 

Q  '   :    .  subsequent  day  ;  and  he  must  be  subjected  to  the  same  loi8>  if 
3d  branch.  *  ^^  banker  fails,  for  not  presenting  it  at  the  house  of  sucb 
banker,  although  the  acceptor  had  made  no  provision  for  it» 
payment.    Such  a  rule  must  work  injustice,  and,  therefore, 
cannot  be  law.    The  acceptor,  if  he  would  avail  himself  of  the 
non-presentment  of  the  biU,  must  show  by  his  plea,  that  he  nvi 
ready  at  the  time  and  place  of  payment  to  take  it  up,  but  that 
the  holder  did  not  attend  ;  and  must  bring  tlie  amount  of  the 
bill  into  Court.     On  shewing  that  a  tender  of  the'  amount  of 
the  bill  was  prevented  by  the  default  of  the  party  to  whom  it 
sliould  have  been  made,  the  want  of  tender  will  be  excused.  In 
all  cases,  a  party  is  excused  from  doing  what  he  otherwise 
ought  to  have  done,  by  shewing  that  the  other  party  prevented 
him  from  doing  it.    Arbitrators  sometimes  direct  money  to  be 
paid  on  a  particular  day  at  Lincoln's-Inn  hall ;  and  rents,  m* 
nuities,  and  other  pajonents,  are  agreed  to  be  paid  at  certt» 
specified  times  and  places.    In  actions  for  the  non-pajrment  oi 
the  money  in  such  cases,  it  is  not  usual  to  aver  in  the  dedarft- 
tion,  that  the  plaintiff  attended  at  the  appointed  time  and 
place,  in  order  to  receive  his  money  :  and  the  early  books  o( 
entries  contain  pleas,  that  the  party  to  pay  was  at  the  place 
with   his  money,  and  that  he  who  was  to  receive  did  DOi 
attend. 

ad  Question.  Upon  the  second  question,  I  submit,  that  such  an  acceptance 
is  to  be  considered  ia  law  as  a  qualified  acceptance,  to  pay  the 
same  at  the  house  of  Sir  John  Perring  &  Co.  and  not  a  general 
acceptance  to  pay  the  bill,  with  an  additional  engagement  or 
direction  for  the  payment  of  the  same  at  that  house.  I  have 
stated  the  grounds  on  which  I  have  formed  this  opinion^  in  rfff 
answer  to  the  first  question. 

3d  Question.  The  third  question,  whether  the  taking  it  without  the  pre- 
vious authority  or  subsequent  assent  of  A.  would  prevent  €• 
from  maintaining  an  action  against  A 1  seems  to  me  to  depene 
on  the  nature  of  the  qualification  in  the  acceptance.  A  qua* 
lification  which  may  prejudice  the  drawer,  would  discharge 
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kifliy  if  taken  without  his  assent — such  as  an  acceptance        1820. 

postponing  the  payment   of  the  bill.      An  acceptance  at  " 

I  different   town  from  that  in  which  the  bilt  was  drawn, 

oaight  have  the  effect   of  postponing  payment,  and  also  of      young. 

preventing  so  early  a  notice  of  non-pajrmcnt  as  might  have        

been  received  from  the  town  in  which  the  bill  was  drawn.      1  q**'  f' 
No  line  can  be  drawn  limiting  the  distance  from  the  place  to 
wliich  the  bill  is  addressed,  at  which  it  might  be  made  payable 
by  the  acceptance,  beyond  the  town  in  which  it  is  drawn. 
A  qualified  acceptance,  making  the  bill  payable  at  another 
tO¥m,  taken  by  the  holder  without  the  assent  of  the  drawer, 
would  discharge  the  drawer.     But  1  can  perceive  no  prejudice 
which  can  arise  to  the  drawef  from  the  holder  taking  an  ac- 
ceptance which  changes  the  place  of  pay  ment  from  the  acceptor's 
CDunting-house  ta  the  house  of  his  banker's,  in  the  same  town. 
I  believe  that  bills  so  accepted  are  more  easily  discounted  than 
those  which  are  accepted  generally ;  and  the  greatest  part  of 
the  bills  of  men  in  trade  are  now  accepted  payable  at  a  banker's. 
Whoever  draws  a  bill  now,  knows  that,  most  probably,  it  will 
be  80  accepted.    To  allow  a  drawer  or  holder  to  make  any 
objection  on  account  of  such  an  acceptance,  would  be  to  in- 
dulge their  caprice,  or  give  them  a  pretence  for  calling  for 
their  debts  before  such  debts  are  fairly  due.  I  have  considered 
an  acceptance  payable  at  a  banker's  as  merely  changing  the 
place  x>f  pa^nment  from  the  acceptor's  counting-house  to  the 
banker's ;  and  not  as  narrowing  a  right  to  demand  the  money 
any  where,  or  to  sue  the  acceptor  without  demand  or  notice ; 
because  1  cannot  conceive  that  any  such  right  exists.    Bills  of 
exchange  are  oflen  addressed  to  a  man  at  a  particular  house, 
from  which  I  infer  that  they  are  to  be  presented  for  payment 
at  such  house ;  and  that  there  he  is  to  prepare  himself  to  pay 
them.    If  addressed  to  him  in  London,  the  meaning  is,  not 
that  the  bill  may  be  presented  any  where  in  London ;  but  it  is 
presumed  that  the  situation  jof  the  acceptor's  counting-house 
is  too  well  known  to  render  it  necessary  that  it  should  be  men- 
tioned in  the  address  of  the  bill.    There  is  a  case  in  Lord 
Baymond,  in  which  Lord  Holt  is  reported  to  have  held,  that, 
if  a  bill  be  accepted  without  mentioning  the  house  at  which  it 
ii  to  be  paid,  the  holder  is  not  obliged  to  receive  it  * ;  that 
»  Mutfordy.  Waicot,  1  Ld  Raym.  575- 
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learned  judge  could  not  have  thought,  that  mendoning  the 
housei  narrowed  the  holder*8  right. 
BowE  Jq  answer  to  the  fourth  question,  I  submit,  that  if  J^  ci^ 

YOUNG.      receiving  notice  from  C,  tliat  the  bill  was  accepted  wit!h% 

qualification  as  to  tlie  time  or  place  of  payment,  refuses  las 

iTo  '  ^'      &s^^^  ^o  suc^  acceptance,  C.  may  treat  the  bill  as  not:,   ac- 
'  cepted,  and  proceed  on  it  against  A,  witliout  delivering  up  the 
bill  to  ^.    If  the  drawer  will  not  assent  to  the  acceptcwnce, 
which  the  person    on  whom  he  draws  thinks  proper  to  put 
to  the  bill,  he  cannot  complain  if  proceeded  against  ft.^  the 
drawer  of  a  bill  which   the  drawee   has  refused  to  accept. 
The  bill  is  necessary  to  maintain  the  action  against  the  drawer; 
and,  therefore,  the  holder  must  be  allowed  to  retain  possesiioQ 
of  it.     A,  having  previously  given  such  a  bill  for  a  debt  doe 
from  A.  to  C.  the  latter  is  not  obliged  to  declare  on  the  bill;  bat 
may  bring  his  action  for  the  original  debt. 

I  hope  that  what  I  have  stated  as  legal  answers  to  the  quev' 
tions  proposed,  will  be  found  to  secure  complete  justice  toa3^ 
the  parties  to  a  bill,  and  to  promote  die  convenience  of  tho0^ 
who  are  engaged  in  tliese  negociations.     By  allowing  accepC^^^ 
ances  to  be  made  payable  at  their  bankers,  mcrchanti 
relieved  from  the  risk  attendant  on  keeping  large  soms 
money  in  their  own  houses.     By  holding  that  such  an  accept- 
ance does  not  make  presentment  at  tlie  banker's  a  condition 
precedent,  a  just  debt  cannot  be  lost  through  accident  or  the 
negligence  of  clerks  in  not  presenting  the  bill  at  the  proper 
time  and  place ;  nor  is  a  holder  obliged  to  incur  the  expense 
and  trouble  of  a  presentment,  when  he  is  certain  that  no  pro- 
vision is  made  for  payment :  whilst,  on  the  other  band,  by 
allowing  tlie  acceptor  to  plead  his  readiness  to  pay,  and  bnog 
the  money  into  Court,  you  prevent,  by  the  penalty  of  costs, 
vexatious  arrests  and  unnecessary  actions.   By  allowing  holders 
and  drawers  of  bills  to  object  to  acceptances  which  may  pre- 
judice  their  right,   but  preventing  either  from  refusing 
acceptance,  which,  though  not  strictly  according  to  the 
of  the  bill,  cannot  possibly  affect  their  interest,  the  rights  o 
parties  arc  secure,  whilst  their  caprice  is  made  to  give  way  to 
the  convenience  of  others. 

The  counsel,  both  of  the  plaintiff  and  the  defendant,  hs^^ 
enlarged  upon  the  inconvenience  to  commercial  men  which  ^ 
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Skely  to  follow  the  establishment  of  what  is  contended  for  by 
the  opposite  party.  There  never  was  a  case  more  free  from 
apprehensions  of  this  kind.  Mercantile  men  only  want  certain 
rales  upon  these  subjects.  As  soon  as  this  House  shall  have  de-      young. 

dared  what  are  the  proper  rules,  all  Judges  will  act  upon  them,       

and  all  mercantile  men  will  regulate  their  transactions  according  .^"^ff'  iL. 
to  them.  If  the  rule  is  established  that  the  acceptor  may  by  * 
his  acceptance  make  his  bill  payable  only  at  his  banker's,  but 
that  the  words  used  by  this  acceptor  are  not  sufficient  to  ex- 
press such  a  qualified  acceptance,  future  acceptors  will  use 
terms  which  express  this  qualification  of  their  contract  more 
clearly.  If  drawers  apprehend  that  such  an  acceptance  is  likely 
to  occasion  a  return  of  their  bills  as  being  refused  acceptance, 
they  will  guard  against  this  by  requesting,  in  the  body  of  their 
bills,  the  drawee  to  accept  them  payable  either  at  his  countings 
house  or  his  banker's.  Every  holder  will  then  know,  that  he 
holds  their  bills  subject  to  their  being  accepted  either  generally 
or  specially,  and  will  thus  be  prevented  from  returning  them 
for  want  of  a  sufficient  acceptance. 

Richardson^  J.* — This  is  the  case  of  a  bill  of  exchange,  lUchardton^  7, 

drawn  by  a  person  at  Gosport,  upon  a  person  at  Torpoint,  re-        "    , 

••(.••  1*  *  ^*  *u      A      J  ^         1st  and  2d 

^umng  him,  m  general  terms,  to  pay,  at  two  months  after  date,     Queitions. 

a  sum  of  money  to  the  order  of  the  drawer,  which  the  drawee 
has  accepted,  payable  at  the  house  of  trade  of  certain  bankers 
in  London.     The  question  is,  what  effect  does  such  an  ac- 
ceptance produce  on  the  holder,  as  to  the  conduct  to  be 
pursued  by  him  before  he  sues,  and  as  to  the  averments  to 
be  inserted  in  his  declaration,  when  he  sues  upon  the  bill  ?  It 
iias  not  been,  and,  I  think,  cannot  be  denied,  that  the  drawee 
of  a  bill  of  exchange  is  at  liberty  to  qualify  his  acceptance,  as 
by  annexing  a  condition,  or  by  enlarging  or  diminishing  the 
time  of  payment ;  and,  as  he  may  enlarge  or  diminish  the  time, 
CO  he  may,  by  his  acceptance,  fix  the  place  of  pa3anent ;  and,  in 
all  such  cases,  I  think  it  follows,  that,  as  he  is  no  otherwise  party 
to  the  bill  than  by  his  acceptance,  the  holder  is  bound  to  sue  hira 
according  to  his  acceptance;  for  the  acceptance  is  the  only 
evidence  of  contract  as  to  him.    The  time  or  place  of  payment 

^  The  statement  of  die  record,  and  the  four  questions  nvitli  which 
the  learned  Judge  prefaced  his  observations,  are  omitted.  The  tH4» 
iirbt  questions  he  consolidated. 
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1820.        expressed  in  an  acceptance' is  as  much  a  part  of  the  accept^'r 
'-  contract,  as  the  like  expression  of  time  or  place  in  the  h^fij      F*^ 

«ow«        of  a  promissory  note  is  part  of  the  maker's  contract;  bdtlm»  I      Jh 
YouMO       thinky  are  entitled  to  equal  regard  in  ascertaining  the  righKiJicC      ff 

the  parties.     What  then  is  the  meaning  of  the  terms  of    'tfu* 

lUchardton,  J.  acceptance,  "  Payable  at  Sir  John  Perring  &  Co.'s,  banl^ei*' 
QuMtions     London  ? "  I  think  the  meaning  is  the  same,  as  if  the  aece^ol^ 
bad  said,  ''  I  undertake  to  pay  this  bill  at  the  house  or       Sir 
John  Perring  &  Co.  bankers,  London."    I  think  that  it  i^      ^ 
a  general  acceptance  with  an  additional  engagement  or 
tion  as  to  the  place  of  payment  superadded,  but,  that  it 
be  considered  in  law  as  an  acceptance  to  a  certain  extent 
lifiied ;  and,  that  thejegal  extent  of  this  qualification  is  the 
as  it  is  in  other  cases,  where  a  man  contracts  to  pay 
a  particular  place.   It  is  material  then  to  consid€»r»  what  is 
legal  effect  of  a  contract  to  pay  money  at  a  particular  p] 
I  apprehend  it  is  this ;  that  the  debtpr  shall  stand  ex 
damages  and  costs,  if  he  is  ready  to  pay  the  money  at  that  pLgr  ^^ 
according  to  his  contract ;  but,  that  the  debt  is  not  lost  to       ^  ^^ 
creditor  by  an  omission  on  his  part  to  demand  it  there,  exc^"^"'^^ 
perhaps,  in  cases  where  it  can  be  shown  that  such  omission         '^ .  . 
•ccasioned  damage  to  the  debtor.    If  so,  it  follows,  that  i^      ^^^ 
pot  necessary,  on  the  part  of  the  creditor  suing  for  the  d^^  ^^ . 
to  aver  in  his  declaration,  that  a  demand  was  made  at  the 
but,  that  the  defendant,  by  way  of  excuse  against 
and  costs,  must  show,  that  he  was  ready  at  the  place  to 
but  that  no  one  was  there  on  the  part  of  the  creditor  to 
and,  for  this  purpose,  he  must  plead  a  special  plea  in  the 

ture  of  a  plea  of  tender,  and  must  bring  the  money  into 

Such,  at  least  is  the  general  rule,  namely,  that  the  naoa»^^^  j][ 

must  be  brought  into  Court :  though  I  am  not  prepared  to 

that  an  exception  might  not  arise,  if  the  defend^t,  in  any 

^cular  case,  could  show,  that  the  money  had  since  been  I 

by  the  neglect  of  the  creditor  to  receive  it  at  the  time  and 

pippointed.    This,  I  apprehend,  is  the  law  in  the  case  of  cov^'^^J*^ 

Hants,  and  of  bonds,  with  or  without  penalty,  for  payment  ~     ^ 

money  at  a  particular  place ;  and  of  rent,  where  a  parti 

place  of  payment  is  expressed  in  the  reservation ;  or,  where  it 

not  so  expressed ;  in  which  latter  case,  the  law  makes  it  pay^ 

#bie  upon  the  land.    I  will  mention  some  instances.    In 
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•ction  of  debt  for  28 1.  (*%  the  declaration  stated,  that  the        1830. 
defendant,  by  his  bill  obligatory,  sealed  with  his  seal,  at  Lon-  ' 
don,  acknowledged  himself  to  owe  to  the  plaintiff  19/.  i6«.  of       i^owk 
the  money  of  Flanders,  (parcel  oftlie  28Z.)»  which  19/.  16  s.       young. 
were  then  and  still  are  of  the  value  of  14Z.  of  English  money,        — — 
to  be  paid  to  plaintiff  in  the  Cold  Mart  then  next  following.  ^^*'^*^?^^' 
Then  followed  an  averment,  that  the  Cold  Mart  was  a  certain     Questions.  ] 
fair  held  at  London,  in  the  parish  and  ward  aforesaid,  from  the 
loth  August,  1501,  to  the  20th  September  next  following. 
The  declaration  then  sets  out  another  bill  obligatory,  for  other 
19/.  i6f.  Flemish,  equal  to  14/.  English,  to  be  paid  at  the 
Paske  Mart,   with  similar  averments ;  and  concludes,  *'  yet 
^  the  said  defendant,  although  often  requested,  the  said  39  /. 
**  12  5.  of  Flemish  money,  nor  the  said  28/.  of  English  money ^ 
''  has  not  paid  to  the  plaintiff,  but  to  pay  the  same  to  him  hat 
**  hitherto  refused,  and  still  refuses."    The  defendant  pleads, 
that  the  Cold  Mart  was  a  certain  fair  held  at  Bruges  in  Flan- 
ders, in  parts  beyond  the  seas,  without  the  realm  of  England, 
firom  a  certain  day  to  a  certain  other  day,  and  that  the  19^ 
l6«.  were  worth  only  60 «.  of  English  money,  and  makes  a 
^milar  averment  as  to  the  Paske  Mart     He  then  avers,  that 
lie  was  at  the  said  fairs,  called  the  Cold  Mart  and  'the  Paske 
Mart,  ready  to  pay  to  the  plaintiff  6  /.  of  English  money,  if 
he,  the  plaintiff,  had  been  there,  and  willing  to  deliver  to  the 
defendant  the  said  bills ;  and  that  neither  the  plaintiff,  nor  any 
one  for  him,  was  then  there  to  receive  the  said  6  /. ;  and  that 
Jie  has  always  since  been  ready  to  pay,  and  brings  the  same 
into  Court ;  and  concludes  with  traversing,  that  the  markets 
irere  held  in  London ;  and  also  traversing,  that  the  19/.  i6«. 
PJemish,   were  worth  14/.  English.     The  replication  avers 
that  19/.  16 f.  Flemish  were  of  the  value  of  14/.  English; 
and  concludes  to  the  country.     Whereupon  a  jury  dt  medit' 
tote  lingua  is  awarded.    In  an  action  of  debt  (t)?  by  the  abbot 
pf  the  monastery  of  Holi/  Cross  of  Wy  the  declaration  shows 
ji  demise  of  a  manor  and  lands  for  a  year,  rendering  40  /.  at 
W*  aforesaid,  at  the  four  feasts  of  the  year ;  that  the  defendant 
occupied  for  the  year ;  and  that  the  40  /.  is  still  in  arrear  to 
plaintiff,  per  quod  actio  accrevU  -,  and  concludes,  without  alleging 

•  lUst.  158.  b.  t  Rast.  175  0. 
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1820.        a  demand  at  fF.  that  defendant  has  not  paid,  altfaou^  often 

'  requested.    The  defendant  pleads  certain   acqnittancei  as 

^^  to  part,  and  levy  by  distress  for  the  residue.    The  plaintilF 

TouvG.       replies  non  estjactunij  as  to  the  acquittances,  and  denies  the 

•—        levy  by  distress.    In  an  action  of  debt(*)  against  executors, 

\^^^l!^^'  the  declaration  states  that  the  testator,  by  his  bill  obligatoiy, 

Questioiis.    acknowledged  to  owe  to  plaintiff  17/.  10  s.  to  be  paid  in  three 

half  years;  that  b  to  say,  6/.  10 s.  at  Storebrich  fair  next,       «.^.t 
and  the  rest  at  other  fairs,  averring  when  the  fairs  were  held, 
and  concluding,  without  alleging  demands  at  the  ftirs,  that 
testator  and  executor  have  not  paid,  although  often  requested. 
The  defendant  pleads  ne  unques  executor.     The  pliuntiff  re- 
plies.   The  defendant  rejoins.    The  plaintiff  there  had  a  v^- 
dict,  and  judgment.    To  an  action  of  debt  for  rent  (t),  the       "^  '^ 
defendant  pleads,  that  he,  on  the  said  day,  &c.,  for  the  space 
of  half  an  hour  before  sunset  of  the  said  day,  was  at  the  same 
common  dining-hall  of  Thavies  Inn,  situate,  &c.  ready,  and 
offered  to  pay  the  plaintiff  the  said  3Z.  rent,  which  he  was 
bound  to  pay  on  that  day,  according  to  the  form  and  effect  of 
the  said  indenture ;  and  that  neitlier  the  plaintiff,  nor  any  one 
authorised  by  him,  was  then  there  to  receive ;   that  he  has 
always  since  been  ready  to  pay,  and  brings  the  money  into 
Court.     The  replication  states,  that  the  plaintiff  receives  the 
money,  and  for  damages,  protesting  to  tlie  readiness  and  offer 
to  pay,  replies  a  subsequent  demand  and  refusal  (not  alleged 
to  be  at  the  place.)    The  rejoinder  denies  the  demand.     To 
an  action  of  debt  for  rent  (j),  the  defendant  pleads  (after 
oyer  of  the  writing)  that  he,  on  the  day  in  the  condition  men- 
tioned, for  the  space  of  an  hour  before  sunset,  and  after,  was 
at  the  said  mansion-house  in  the  said  condition  specified,  ready 
to  pay  the  said  40  /.  according  to  the  form  and  effect  of  the 
condition  ;  and  that  neither  the  plaintiff,  nor  any  one  lawfully 
authorised  by  him^,  was  then  there  to  receive ;  semper  paratus, 
and  prof ert  in  curiam.  The  plaintiff  replies,  that  he  was  there  to 
receive,  and  traverses  that  the  defendant  was  there  ready  to 
pay.    The  defendant  rejoins,  whereupon  issue  is  joined.    Id 

•  Rast.  322.  b, 

•f  Thompson's  Entries,  159,  pi.  167.  et  scq. 

J  2  Modu»  Iniiandi,  PI.  Gen.  234. 
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Marskall  v.  JVisdale{%  to  an  action  for  10/.  rent,  the  de«        1890. 
fendant  pleads  a  tender  of  9/.  and  that  he  paid  the  other  1/.  *        ^ 
for  taxes.    The  plea  was  held  bad,  because  he  did  not  plead       *^^ 
the  tender  at  the  place  where  the  rent  was  agreed  to  be  paid.       touho. 

The  Court  said,  it  could  not  properly  be  paid  any  where  else.       

In  Crouchy.  Fastoljb  (t),  to  an  action  of  debt  for  rent,  the  de-  ^^^J]^^|^' 
fendant  pleads,  that  he  was  at  the  place  on  the  day,  from  be-  Questions, 
fore  sunrise  to  sunset,  ready  to  pay,  and  that  the  plaintiff,  nor 
any  one  in  her  behalf,  &c.  was  there  to  receive ;  semper peratuSf 
mnd  prqfert.  It  was  held  a  good  plea,  though  no  tender  was 
alleged.  These  precedents  and  authorities,  with  many  others 
which  may  be  found  in  our  old  books  of  pleadings,  and  espe- 
cially in  cases  of  rent,  which  the  law  makes  payable  upon  the 
land,  seem  to  me  to  be  strong  evidence  of  what  the  law  is  in 
cases  of  contract  to  pay  money  at  a  particular  place ;  and  to 
establish  two  propositions  which  may  be  considered  as  general 
rules,  though,  like  other  general  rules,  subject  perhaps  to  ex- 
ceptions under  special  circumstances.  First,  that  a  demand 
at  the  place  is  not  a  condition  precedent  to  the  creditor's  right 
to  sue  for  the  money,  nor,  of  course,  necessary  to  be  avcred 
in  liis  declaration.  Secondly,  that  the  defendant  may  excuse 
himself  by  pleading  that  he  was  ready  to  pay  the  money  at 
the  place  appointed ;  but  that,  in  such  plea,  he  must  show  that 
he  has  always  since  been  ready,  and  must  bring  the  money  into 
Court.  The  same  law  appears  to  me  to  be  applicable  to  the 
acceptances  of  bills  of  exchange  such  as  this  acceptance  is, 
which  I  consider  to  be  a  contract  by  the  acceptor  to  pay 
the  money  at  the  place  by  him  expressed.  I  am  aware  that 
this  opinion  is  inconsistent,  not  only  with  the  cases  of  Cal" 
laghan  v.  Jylett  (t),  and  Gammon  v.  Schmoll  (§);  but  also 
with  the  opinions  expressed  by  the  Court  of  King's  Bench  in 
Saunderson  v.  B&tves  (||),  and  acted  upon  by  the  same  Court 
in  Dickinson  v.  Bowes  (f);  and  also  acted  upon  by  the 
Court  of  Exchequer  Chamber  in  Bomes  v.  Hovoe  in  error  **• 
The  two  first  mentioned  cases,  were  cases  of  bills  of  ex~ 
change  accepted,  payable  at  a  particular  place ;  the  three  lat- 
ter were  cases  of  promissory  notes,  expressed  in  the  body  of 

•  Freeman,  148.  ||  14  East,  500. 

\  Sir  Tho.  Ray.  418.  %  16  East,  110- 

t  3  Taunt.  397.  **  5  Taunt.  30. 
§  5  Taunt.  344. 
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them  to  be  payable  at  a  particular  place ;  and,  in  all  of  them, 
a  demand  at  that  place  was  considered  as  a  condition  precedent 
BowB        iQ  ^Q  holder's  right  to  sue  upon  them.    I  have  Mt  the  weight 
TouNo.       ^^  these  authorities,  and  it  has  not  been  without  much  consider- 
I  ation  that  I  have  felt  myself  at  liberty  now  to  dissent  firom 

^chardton,  J.  them.  But,  considering  that  the  general  question,  upon  whidi 
Qyggjj^j„3^  so  much  difference  of  opinion  has  prevailed,  is  now  before  this 
Court  of  ultimate  resort  for  a  final  decision,  which  must  c^>ente 
as  a  general  rule  in  all  future  cases,  it  is  very  important, 
that  that  rule  should  be  founded  on  true  principles,  and 
as  far  as  is  consistent  with  such  principles,  that  it  may  be 
practically  convenient.  For  this  reason  I  have  ventoped  to 
inquire  into  the  grounds  of  these  decisions.  In  the  cases 
which  occurred  in  the  Common  Pleas,  I  do  not  find  that  the 
point  on  which  my  opinion  is  founded,  (namely,  that  where 
money  is  to  be  paid,  at  a  specified  place,  it  is  matter  of  de- 
fence, and  that  it  is,  therefore,  incumbent  on  the  defendant  to 
show  that  he  was  ready  at  the  place  to  pay,)  was  fully  brought 
before  the  consideration  of  the  Court :  no  authorities,  at  least,  ^^ 

appear  to  have  been  cited  in  support  of  it.  In  the  case  of 
Sattndersony.  B&wes^  in  the  King's  Bench,  which  was  followed  by 
the  cases  of  Dickinson  v.  Bo/wesy  and  Bowes  v.  Hotoe,  with  defer- 
ence, I  think,  that  the  Court  fell  into  a  mistake  in  supposing,  as 
they  seem  to  have  done,  that  the  rule  requiring  the  defendant  to 
show,  by  way  of  excuse,  that  he  was  ready  with  his  money  at 
the  place  appointed  for  payment,  (which  rule  they  admitted  in 
the  case  of  bond  under  penalty,)  was  confined  to  such  cases 
where  a  penalty  was  to  be  excused,  and  where  the  defendant 
was  called  upon  to  plead  the  condition,  of  which  he  wished  to 
avail  himself.  I  humbly  apprehend  that  there  is  no  such  dis- 
tinction, and  that  I  have  shown  by  the  precedents  and  autho- 
rities before  cited,  that  the  same  rule  equally  applies  to  the 
cases  of  single  bills,  without  penalty ;  and  indeed,  as  I  con- 
ceive, to  all  cases  where  the  contract  is  to  pay  money  at  a 
particular  place.  It  may  be  suggested  that,  if  the  doctrine, 
which  I  have  ventured  to  express,  be  applicable  to  the  accep- 
tances of  bills  of  exchange,  it  is  extraordinary  that  no  case  has 
occurred,  or,  at  least,  that  none  has  been  cited,  where  such 
a  plea  has  been  pleaded  by  an  acceptor.  To  this  I  should 
answer,  that  probably  no  case  has  occurred  where  an  acceptor 
bas  been  sued  without  a  previous  demand  of  the  money,  or 
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without  such  circumstances  existing  as  evinced  that  he  was  dot 
ready  to  pay.  And  this  leads  me  to  remark,  (though  I  am 
aware  that  convenience  alone  is  not  a  legitimate  ground  of  de- 
cision, unless   it  be  consistent  with  law)  that  to  require  the       toumo. 

defendant  to  aver  and  prove  readiness  to  pay  in  the  few,  if  any, 

cases,  where,  notwithstanding  his  readiness,  ^^  ^^7  ^^  ^^^^' ^oi^^Q^' 

iiously  sued,  rather  than  to  require  the  plaintiff,  in  all  cases, 

to  aver  and  prove  an  unavailing  demand,  will,  as  I  humbly 

conceive,  be  a  more  convenient  as  well  as  a  more  just  rule  for 

both  parties,  and  more  merciiiil  to  defendants  themselves* 

For  if,  as  the  fact  is,  in  almost  every  case  of  an  action  brought 

against  the  acceptor  of  a  bill,  the  defendant  has  &iled  to  pay 

from  mere  inability ;  to  require  proof  of  the  previous  demand, 

will  only  add  the  expense  of  one  more  witness,  sometimes 

brought  from  a  distant  part  of  the  kingdom,  to  the  burden, 

which  the  defendant  was  before  unable  to  bear :  whereas,  on 

the  other  hand,  if  an  action,  without  previous  demand,  should 

ever  vexatlously  be  brought  against  an  acceptor,  who  waa 

veally  ready  with  his  money  at  the  place  appointed  according 

to  his  contract,  he,  by  pleading  his  readiness,  and  bringing  his 

money  into  Court,  may  discharge  himself  from  damages  and 

costs,  and  the  plaintiff  wDl  justly  be  pimished  for  his  vexation 

by  the  payment  of  costs. 

I  have  one  other  observation  only  to  make  on  this  part  of 
the  case.  It  may  be  said,  that  unless  the  holder  be  bound  to 
4emand  payment  at  the  place  appointed,  he  may  demand  it  at 
aoBxe  other  place,  where  the  acceptor  is  not  prepared  with 
funds.  I  answer,  that  if  such  a  case  should  occur,  J  think  the 
acceptor  would  be  entitled  to  a  reasonable  time  to  draw  his 
£mds  to  that  place.  For  tliis,  the  case  of  Halsted  v.  Vauley^ 
den  (♦),  is  an  authority,  where  (the  defendai^  having  by  deed 
acknowledged  tliat  he  owed  to  the  plaintiff  ill/,  and  cove 
Banted  that  the  same  ^ould  be  paid  by  C.  at  Rotterdam,  in 
Holland,  on  the  first  demand  that  should  be  made)  it  was  held, 
on  a  special  verdict,  that  the  plaintiff  might  make  his  demand 
at  Dort,  which  is  ten  miles  from  Rotterdam,  or  in  England; 
but  that  in  such  case  the  defendant  ought  to  have  a  reasonablo 
time  to  pay,  regard  being  had  to  the  distance*^ 

♦  1  Rol  Ab.  443.  pl.  5»  ao. 
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In  answering  the  third  question  proposed  by  your  Lordships, 

I  think  it  necessary  to  distinguish  between  a  qualification  as  to 

*^*        time,  and  a  qualification  as  to  place.     Any  qualification  as  to 

YOUNG.      time,  whether  the  time  of  pajrment  be  thereby  accelerated  of 

retarded,  which  the  holder  permits  to  be  introduced  into  an 

?J|^^^2Sin  ®c^^P^^"^c  without  the  concurrence  of  the  drawer,  must,  I 
think,  have  the  efiect  of  discharging  the  drawer.  I  think  it 
must  have  such  effect,  because  it  necessarily  varies,  and  must 
be  intended  to  prejudice  his  situation,  as  to  the  time  when  ho 
may  be  called  upon  to  pay  on  the  acceptor's  default,  and  as  to 
the  time  when  he  must  resort  to  his  remedy  over  against  the 
acceptor.  As  to  place,  I  think  it  is  not  every  qualification  of 
place  which  may  be  introduced  into  an  acceptance,  without  the 
privity  of  the  drawer,  that  will  necessarily  discharge  the  drawer; 
but  to  produce  that  effect,  I  think  the  qualification  must  be 
such  as  must  vary,  and  may  be  intended  to  prejudice  his  situa- 
tion. For  instance,  if  a  bill  drawn  upon  a  person  in  the  Temple, 
be  by  him  accepted,  payable  at  the  banking-house  of  Messrs* 
Child  &  Co.  at  Temple-bar,  this,  I  think,  would  not  have  the 
effect  of  discharging  the  drawer.  But,  if  such  bill  were 
accepted,  payable  at  Dublin  or  Amsterdam,  this,  if  takat 
without  the  privity  of  the  drawer*  would,  I  think,  disdun*^ 
him :  because  it  would  necessarily  vary,  and  might  reasonably 
be  intended  to  prejudice  his  situation,  as  to  tlie  time  when  he 
could  receive  notice  of  the  acceptor's  default,  and  as  to  hit 
remedy  over  against  the  acceptor.  It  may  be  difficult  to  1^ 
down  prospectively  a  precise  rule,  applicable  to  all  cases,  for 
defining  the  degree  of  distance  from  the  residence  of  the 
drawer,  at  which  he  may  be  permitted  by  the  holder  to  appoint, 
by  his  acceptance,  the  place  of  payment,  without  discharginf 
the  drawer.  I  should  say,  that  to  produce  that  effect,  tfie 
distance  must  be  such  as  would  probably  delay  the  drawer  in 
his  receipt  of  notice  of  the  acceptor's  default  of  payment,  or 
throw  some  increased  difficulty  upon  him  in  his  remedy  ofcr 
against  the  acceptor. 

4th  Question.  In  answer  to  the  fourth  question  proposed  by  your  Lordshipi» 
I  think  that  in  the  case  put,  C»  might  maintain  an  action  againit 
Af  upon  the  original  debt,  without  first  returning  to  ^.  the 
bill  drawn  by  him,  C.  having  first  cancelled  the  quahfied  acajh 
tance  offered  by  B^  to  which  A,  is  supposed  to  iiave  refused 
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bis*  consent.    Such  an  acceptance,  so  oflfered  by  the  drawee^        la^o. 
but  refused  by  the  payee,  because  the  drawer  refuses  his  con-  ' 
sent,  is  to  be  considered  as  no  acceptance  at  all:  the  bill        bows 
becomes  a  dishonoured  bill,  and  consequently,  the  pajree  has       youvo* 
su  immediate  remedy  against  the  drawer,  either  upon  the  bill        — — . 
sr  upon  the  original  debt. 

Garro/tjOy  B.  observing  that  it  was  well  known  in  the  mer-  Ganvw,  B. 
cantile  world,  that  the  Governor  and  Company  of  the  Bank  of 
Bngland  had  determined  to  discount  no  biUs  which  were  not 
iccepted,  payable  at  a  banker's,  concurred  with  Best  J.  and 
ftichardson  J.  in  their  opinions  and  reasons ;  and  referred  to 
iiem  as  containing  his  own  views  of  the  case. 

Burrougk,  J, — In  answer  to  the  first  question,  I  submit*  that   Burroughs  J. 
Jie  usage  and  custom  of  merchants  does  not  require  that  the        !r      . 
Irowee  shall  accept  a  bill  of  exchange  in  any  given  form.  Ue  may 
nay  accept  it  by  parol,  or  in  writing,  he  may  except  it  generally ; 
md,  if  he  does  so,  he  is,  in  the  language  of  some  of  the  cases,  gene- 
lall  J  and  universally  liable :  or,  he  may  accept  it  specially ;  and 
hen  he  is  liable  according  to  the  tenor  of  the  bill  and  his  accept* 
tnce  thereof.  Whatever  the  acceptance  may  be,  if  an  action  be 
HTOUght  against  the  acceptor,  the  declaration  must  truly  state  the 
icceptance ;  for,  the  acceptance  contains  the  terms  on  which 
le  has  agreed  to  the  bill.    I  am  of  opinion,  that  the  acceptance 
8  a  contract  which  must  be  construed,  as  all  other  contracts 
ire,  according  to  the  intention  of  the  party  contracting,  to  be 
collected  from  the  nature  and  words  of  the  contract  itself.    The 
acceptance,  if  special,  binds  him  sub  modo^  and  not  generally  \ 
There  is  neither  hardship  nor  illegality  in  this.    In  the  present 
case,  the  intention  appears  to  me  to  have  been  to  do  away  with 
the  necessity  and  trouble  of  a  personal  application  to  the  acccp- 
tor,  upon  the  bill  becoming  due,  and  of  his  keeping  money  by 
him  to  pay  it,  and  to  substitute  a  much  more  convenient  course 
in  the  first  instance.    No  holder  of  a  bill,  when  he  goes  to  the 
banker's  shop,  expects  to  find  the  acceptor  behind  the  compter : 
on  the  contrary,  he  knows  he  shall  not  find  him  there.    On  the 
fiice  of  this  count,  the  bill  is  alleged  to  have  been  accepted  ac- 
cording to  the  usage  and  custom  of  merchants :  yet  the  doctrine 
of  the  case  of  Smith  v.  De  la  Fontaine^  and  other  subsequent 
cases,  is,  that  the  acceptor,  notwithstanding  a  special  accept- 
ance, is  generally  and  universally  liable.    This  is  a  doctrine 


CA8BS  IN  THE  HOUSE  Ot  LORDSt 

to  which  I  cannot  subdcrlbe.    The  effect  of  such  doctrine  i§f 
that,  notwithstanding  a  well-known  place  is  pointed  out  where 
^^^^       the  money  may  be  obtained^  the  holder  shall  be  at  liboty  to 
TOUNO.      arrest  the  acceptor  the  moment  the  bill  becomes  due,  and  to 
'  turn  a  special  and  qualified  undertaking  into  a  general  <me, 

Burnugh^  J.  having  very  different  consequences.  It  seems,  however,  to  be 
now  conceded,  that  this  doctrine  cannot  be  supported.  But, 
then,  it  is  said,  that  this  special  qualified  cceptance  makes  do 
difference  as  to  the  averments  in  the  declaration,  except  at 
to  the  statement  of  the  acceptance.  As  I  understand  die 
acceptance  stated  in  this  declaration,  I  am  of  opinion,  ficst^ 
that  it  imports  that  there  is  a  fund  in  the  hands  of  the  banker 
to  answer  the  amount  of  the  bill ;  and,  secondly,  I  say,  that 
this  acceptance  means  to  impose  and  does  impose  on  the 
holder  an  act  to  be  done  by  him,  namely,  to  present  the  bill 
at  the  bankers  for  payment :  if  payment  is  not  made  on  a|^« 
cation,  the  acceptor's  contract  is  broken,  and  not  till  then. 
But  the  holder  must  state  in  his  declaration  the  title  to  his 
action,  which  is,  that  the  bill  was  presented  and  not  paid,  and 
so  his  cause  of  action  has  arisen  against  the  acceptor. 

The  case  g£  Bishop  v.  Chitiy^  in  no  way  assists  the  case  of 
the  defendant  in  error.    The  underwriting  of  the  order  for 
the  payment  of  the  money  in  that  case  amounted  to  an 
acceptance,  and  it  was  declared  on  as  such  :  the  possession  of 
the  bill,  with  the  order  for  pa3rment  of  it,  were,  in  my  judg« 
ment,  sufiicient  to  throw  on  the  plaintiff  the  burden  of  proof,^ 
that  he  had  presented  the  order,  and  could  not  obtain  payment 
of  it.     It  was  there  holden  by  Lord  Chief  Justice  Lee,  to  be 
the  plaintiff*s  loss ;  for,  he  said,  it  was  to  all  purposes  a  draft, 
which  is  always  considered  as  actual  pajrment  when  a  reason- 
able time  to  receive  it  has  elapsed.    Smith  v.  Abbott  f  is  an 
instance  of  a  conditional  or  contingent  acceptance,  according 
to  which  it  was  incumbent  on  the  plaintiff  to  state  in  his 
declaration,  and  to  prove  at  the  trial,  that  the  contingency 
had  happened.    The  acceptance  was  "  to  pay  when  goods 
consigned  to  him,"  (and  for  which  the  bill  was  drawn)  **  were 
4Bold."    The  Court  held,  that  the  acceptance  was  within  the 
custom  of  merchants ;  and  said,  that  the  plaintiff  might  have 

•Str.  1195.  tStr.  115a. 
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refused  it.  The  Ceurt  said  also,  <'  k  -mil  aflect  trade,  if 
^  &ctor8.are  not  allowed  to  use  this  caution,  when  bills  are 
**  drawn  before  they  have  an  opportunity  to  dispose  of  the  *^^' 
^  goods.  A  man,  who  is  drawn  upon  at  ten  days  sight,  may  toumo. 
"  accept  for  thirty,  though  the  oUier  might  protest  the  bill.'*  — - 
So,  in  this  case,  I  say,  it  will  affect  trade,  if  a  man  is,  at  all  ^"^^g^,  J* 
events,  contrary  to  his  intention,  to  be  deemed  to  have 
accepted  generally ;  or,  if  his  acceptance  in  this  form  is  to  be 
to  constructed,  as  to  make  him  liable  to  be  held  to  bail  as 
aeon  as  the  bill  becomes  due.  The  fallacy,  ia  this  case,  seems 
to  me  to  consist  in  supposing,  that  the  acceptor  has  engaged 
for  a  personal  pajnnent  at  the  bankers.  This  iqppearB  to  me 
to  be  contrary  to  the  intention  and  the  efiect  of  the  accept- 
ance, to  be  collected  from  the  words  of  it.  Suppose  the 
acceptance  to  have  been  in  this  form :  ^*  Accepted  to  be  paid 
**  by  me,  if,  on  application  to  Messrs.  Perring  &  Co.  my 
**  bankers,  when  the  bill  becomes  due,  it  shall  not  be  paid  by 
**  them ;"  there  is  nothing  in  the  usage  and  custom  of  mer- 
chants to  show  that  such  an  acceptance  would  not  have  been 
good.  But  whether  an  acceptance  be  good  or  bad  within 
the  custom,  if  the  party,  wlio  leaves  the  bill  for  acceptance, 
receives  it  back  without  objection,  he  must  abide  by  it.  If 
be  cannot  recover  according  to  the  custom,  it  is  his  own  fault 
The  acceptor  can  only  be  liable  to  an  indorsee  on  an  accept- 
moce  within  the  custom.  In  ray  judgment,  the  acceptance  in 
the  case  before  the  House  is  in  effect  such  as  I  have  supposed ; 
that  this  was  the  intention  of  the  party,  I  think  there  can  be 
BO  doubt ;  the  words  of  the  acceptance  appear  to  me  to  ma- 
nifest it.  In  Julian  v.  Shobrooke^t  the  defendant  had  accepted 
a  bill  on  account  of  the  ship  Thetis,  when  in  cash  for  the 
ship's  cargo.  It  appears  in  the  report  of  that  case,  that  the 
acceptance  was  so  stated  in  the  declaration,  and  that  the 
plainti^T  averred  in  his  declaration  (as  I  think  he  was  obliged 
to  do)  that,  on  the  day  when  the  bill  became  payable,  the 
defendant  was  in  cash  for  the  said  ship's  cargo.  This  the 
plaintiff  must  have  been  bound  to  prove  at  the  trial ;  because 
it  was  part  of  his  case,  and  it  consisted  of  matter  in  the 
affirmative.  In  the  present  case,  the  defendant  in  error  must 
contend,  that  if  the  cause  had  gone  to  trial,  on  proof  of  the 
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1820*        acceptance,  he  would  have  established  2Lprim^Jacie  case;  for 

^'        "         '  he  might  have  urged,  on  the  plea  of  non  assumpsit^  that  the 

"°^^        objection  (if  any)  was  on  the  record.     As  this  record  ia^  the 

TotJNo.       question  arises  on  a  special  demurrer.     I  am  of  opinion^  how- 

ever,  that  the  declaration  is  substantially  defective.     First, 

m'l^iMd       l^cause  a  material  averment  is  omitted,  namely,  the  present- 
ment of  the  bill  for  payment  at  the  bankers,  Sir  John 
&  Co.  which  is  matter  in  the  affirmative,  and,  I  think,  that  i 
lay  on  the  plaintiff  to  aver  it.     Secondly,  because  the 
referred  to  in  support  of  the  assertion,  that  the  answer 
come  on  the  part  of  the  defendant  below,  do  not  support 
assertion.     The  cases  supposed  were  covenant  to  pay  moni 
at  a  certain  place  on  a  certain  day :  (ex  gr,)  to  pay  to 
plaintiff  in  an  action  of  covenant  100/.  on  the  1st  of 
at  or  in  the  common  dining-hall  of  Lincoln's  Inn.    It  is 
that,  in  a  declaration  on  such  a  covenant,  the  plaintiff's 
is  good,  "  that  the  defendant  did  not  pay  the  money  on 
*^  day,  at  or  in  the  common  dining-hall  aforesaid,  but  negl 
**  and  refused  so  to  do."     I  admit  that  this  is  so ;  but  it  is 
because  the  defendant  covenants  to  do  the  act  personally 
the  plaintiff  at  that  place ;  and  the  breach  is,  that  he  did 
do  it  at  the  day  and  place,  but  neglected  and  refused  so  to  dc^ 
This  is  good  in  a  declaration,  which  is  to  be  certain  to  a  certaiifc* 
intent  in  general ;  and  it  implies,  that  the  plaintiff  was  theiec 
ready  to  receive, — the  parties  having  agreed  to  time  and  place. 
If  this  acceptance  had  amounted  to  an  engagement  by  tho 
acceptor  to  pay  personally  at  Sir  John  Perring  &  Co.'s,  the 
case  alluded  to  might  have  had  some  weight.   But  this  accept- 
ance is  not  so,  nor,  from  the  language  of  it,  can  it  be  takeo 
to  be  so  meant ;  but,  as  appears  to  me,  the  contrary  was  in- 
tended, viz.  that  Sir  John  Perring  &  Co.  the  bankers,  were, 
in  the  first  instance,   to  be  looked  to  for  the  money;  and 
that  the  acceptor  was  to  be  resorted  to  in  case  of  non-payment 
by  them. 

I  will  now  shortly  advert  to  the  cases  more  immediately 
applicable  to  the  subject;  and  the  weight  of  those  cases 
appears  to  me  to  be  in  favour  of  the  plaintiff  in  error.  The 
first  case,  to  which  1  have  occasion  to  refer,  is  Smith  v.  De  hi 
Fontaine  *,    In  that  case.  Lord  Mansfield  is  reported  to  have 

•  Holt,  N.  P.  C.  366.  note. 
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heldy  that  the  words  accompanying  an  acceptance  ''  payable        i820. 

"  at  a  particular  place,"  or  the  words  **  payable  at,  &c-"  were  ^ v— ' 

not  words  restricting  or  qualifying  the  acceptor's  liability,  but        ^owe 

rendering  him  generally  and  universally  liable  ;  and  that  it  was       yovng. 

not  necessary  to  prove  a  demand  at  the  particular  place  in  an        — — 

action  against  such  acceptor.    If  this  was  meant  of  an  accept-  ^^^^^^^K  «>• 
r^    - .  ,     ,  *  ,,  ,  '^      itt  Questioii. 

ance,  by  which  the  acceptor  personally  engaged  to  pay  at  a 

particalar  place,  I  should  feel  no  objection  to  the  observation ; 
baty  if  it  was  meant  to  apply  to  cases  wherein  the  acceptance 
has  no  such  import,  I  do  not  think  it  law.  The  next  case 
was  that  ofSaunderson  v.  Judge  ^^  which  does  not  afiect  the 
question  in  this  cause.  There  the  promissory  note  was  In  the 
ordinary  form.  It  was  made  by  one  Sharp,  and  payable  to 
HinUdnson,  or  order.  At  the  foot  of  the  note  there  was  a 
raenbrandum,  that  he  would  pay  it  at  the  house  of  Saunderson 
Sc  Co.  The  Court  held,  that  this  memorandum  was  no  part 
4if  the  note.  If  it  was  no  part  of  the  note,  the  holder,  who 
waa  indorsee,  was  not  privy  to  it :  it  did  not  bind  him,  because 
it  was  not  transferred  to  him  by  the  indorsement  of  the  note. 
In  Parker  v.  Gordon  f,  the  bill  of  exchange  was  accepted  as 
in  the  present  case ;  and  there  the  court  of  King's  Bench, 
4KHi8iflting  of  Lord  EUenborough,  Justices  Grose,  Lawrence, 
mod  Le  Blanc,  (Lord  EUenborough  having  nonsuited  the 
plmintifl^)  on  motion  to  set  aside  the  nonsuit,  held,  that  the 
plaintiff,  the  holder,  was  bound  to  present  it  at  the  bankers 
within  banking  hours.  They  must  have  considered  it  as 
part  of  the  acceptance.  If  it  was  no  part  of  the  acceptor's 
contract,  the  holder  could  not  have  been  bound  so  to  pre- 
sent it ;  but,  on  the  contrary,  he  should  have  applied  to  the 
aeoeptor  himself  for  the  money.  The  next  case  in  order  of 
time  is  Lyon  v.  Sun^ius  and  Sher^X*  The  acceptance 
waa  of  a  bill  of  exchange,  as  here ;  Lord  EUenborough,  in 
dial  case,  appears  to  me  to  use  expressions  not  warranted 
by  law.  He  says,  **  how  can  you  make  three  words,  "  at 
^  Hankey  &  Co.'s,"  more  than  a  memorandum  ?  The  answer 
appears  to  me  to  be,  that  they  are  more,  for  they  are  part  of 
die  acceptance.    His  Lordship  then  says,  **  the  acceptor  of  a 

♦  a  H.  Bl.  509.  t  7  East,  385.  t  »  Campb.  423- 
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1820.        **  ^^1  o^  exchange  is  liable  universally  ;*'  the  obsermtion  od 

' "f — "**  this  is,  that  he  is  so,  if  he  accept  generally,  but  not  otherwise; 

RowE       for  his  obligation  and  the  extent  of  it  must  depend  on  the  ac- 
TOUK6.      ceplance  itself.    His  Lordship  then  proceeds  to  say,  ^this 

<<^Tery  point  was  brought  before  tlie  .Court  some  time  ago, 

Burrmighf  J.  «  when  the  judges  were  all  of  opinion,  that  such  words  form  no 

Ht  Uuesuon.  „  ^^^  ^^  ^j^^  contract,  and  did  not  require  to  be  set  out  in  the 

**  declaration."    If  I  thought  this  to  have  been  an  c^tniondeli* 

berately  formed  by  that  excellent  and  able  man,  I  should  Jiave 

hesitated  before  I  declared  myself  persuaded  that  it  is  not 


tenable.  It-  appears  to  me,  that  it  cannot  now  the  contended 
that  such  words  are  no  part  of  the  contract  of  the 'acceptor. 
When  bis  Lordship  says,  ''  this  point  waS' brought  before 
''  Court  some^time  ago,"  I  presume  he  means*  to.  refer  totl 


case  of  Smith  v.  De  la  Fontaine^  in  Lord  Mansfield's  time       - 
That  case  was  probd[>ly  introductive  of  the  confusion 
has  existed  on  this  subject.   The  next  case.is  Ambrose  ▼: 
x»ood*y  where  the  Court  of  Common  Pleas  held,  'that  in 
action  on  an  acceptance,  like  that  in  the  present  case,  the 
claration  must  aver,  that  it  was  presented  at  the  place 
'the^rson,  by^hom  it  was  made  payable,  resided.    In  a 
sequent  case  f  in  this  House,  it  was  holden  to  beaufficieDt 
allege  the  bill  to  have  been  presented  to  the  persons  thi 
selves.     Still  the  case  of  Ambrose  v.  Hoptvood  showa  it  to 
have  been  the  opinion  of  the  Court  of  Common  PleaSy  that 
declaration  must  aver  a  presentment  consonant  to  the 
ance ;  and  the  acceptance  throughout  is  treated  as  a  substaitfial 
part  of  the  contract.    In  CaUaghan  v.  AyleU  ti  the  acceptance 
was  nearly  like  the  acceptaacein  this  case.    The  bill  was  there 
accepted  payable  at  Messrs.  Ramsbottoms,  bankers,  London. 
The  declaration  alleged  an  acceptance  generally.    At  the  trial 
it  was  objected,  that  this  was  a  variance ;  and  that  there  was  no^ 
proof  of  a  presentment  at  the  place.    A  verdict  was  taken  for 
the  plaintiff,  and  these  points  were  reserved  for  the  opinion  of 
the  Court.    On  argument,  the  Court  of  Common  Pleas  held, 
that  this  was  a  qualified  acceptance,  to  which  the  holder  (be 
having  acquiesced  in  it)  was  obliged  to  conform^  and  directed 

•  a  Taunt.  6i.  J  3  Taunt.  397. 
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a  nonsuitv    Then  follbws  in  order  of  time  the  case  of  Fenton        isia 
▼.  Goundry  ♦.    In  that  case  the  acceptance  was  in  -this  form,  ^         ^ 
"  payable  at  C-  Sikes,  Snaith  &  Co."    And  die  bOl  was  ad-        *^^* 
dressed  to  the  defendant  at  '^  No.  54,  Lower  Shadwell,  Wap-       Tt>uMo. 

^*  ping."   It' seems,  that,  in  tliis  case,  the  idea  of  the  expansion        

of  the  promise  to  pay  first  arose.    One  would  think,  there  had  ^"J"f^*>  J* 

been  a  precedent  mdependent  general  engagement,  and  that 

something  expansive  was  added  to  lU    The  acceptance  is  one 

acfr:  to  call  it  an  expansion  of  die  promise,  is,  in  substance,  to 

mdOe  it  a  general  engagement,  and  pleadable  as  suchi    It  is 

the  promise  itself.    It  is  one  entire  engagement ;  and  the  legal 

effisct  of  it  is,  ''  I  accept  or  agree  to  this  bill,  but  you  must  go 

fihi  to  Sikes,  Snaith  &  Co.  for  the  money.*'    This  makes  it  a 

qualified  or  conditional  engagement.    In  that  case  a  learned 

person,  who  argued  for  the  defendant,  says,  '*  where  something 

'*  is  tabe  done  by  both  parties  at  the  same  drae,  the  defendant, 

^  who  is  sued -for  ar  breacbof  hi»part  of  the  eagagement,  must 

**  show,  that  he  did  all  that  lay  upon  him  to  do,  and  that  the 

'*  plaindfT  did  not  perform  his  part,  which  prevented  the  de- 

^  fendant's  performance  t-'^    I  conceive  the  facts  of  that  case 

do-not  warrant  this  observation  ;  for  the  presentment's  solely 

At  act  of  the  holder ;  and  the  payment  is  not  to  be  made  by 

the  party  himself,  for  no  one  expects  to  find  the  acceptor  be- 

liind  the  banker's  counter-:  therefore,  there  is  nothing  to  be 

done  by  both  parties  at  the  same  time ;  for  the  parties^'  from 

the  nature  of  the  engagement^  are  not  to  be  present  at'the  same 

tiine.    This  is  an  argument  which  probably  had  much,  weight ; 

but  I  conceive  that  the  foundation  of- it  fails>    In  deciding  the 

caie,  the  Lord  Chief  Jusdce  appears  to  have  said  \ — '<  It  has 

^  become  a  frequent  practice,  in  order  to  avoid  the  inconve- 

**  nience  to  the  holder  of  hot  having  his  bill  honoured  when  he 

*^  calls  for  payment  at  the  party's  ordinary  place  of  residence; 

'<  to  intimate  his  other  house  of  residence  for  the  purpose,  if  I 

^  may  so  express  it,  which  is  at  his  banker's,  where  he  engages^ 

^  «e  k  were,  to  be  found  at  the  usual  hours  of  business.''   1  am 

satuffied,  diat  this  observadon  i»  ill-founded.    No  one  believes 

it  to  be  the  acceptor's  place- of  residence,  nor  that  he  will  be  at 

all  found  there*    The  truth  is,  it  is  to  avoid  the  inconvenience. 

•  13  East,  4591  t  n  East,  465.  t  i^East,  469- 
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1830.        of  keeping  funds  in  his  own  house,  that  he  makes  the  bill,  bj 
'  his  acceptance,  payable  by  or  at  his  bankers,  which  is  not  his 

^^^^        house  of  residence,  nor  considered  as  such,  but  where  he  has 
YouKo.      cash  or  credit.    It  camiot  but  be  observed,  too,  that  there  was 
'  ■  '■■        floating  in  his  Lordship's  mind,  a  notion  that  the  obligation 
Bumugk^  J.  pj^y  ^y  iIj^  acceptor  was  general  and  universal :  this  is  true 
a  general  acceptance ;  but  if  it  be  urged  as  applicable  to 
special,  qualified,  or  conditional  acceptance,  I  cannot  agree  t 
it:  for  though  the  party  who  calls  for  the  acceptance  ma; 
refuse  to  take  it  if  it  be  not  general,  yet,  if  he  do  accqpt  it^ 
and  assent  to  its  being  special,  he  must  pursue  his  rem< 
according  to  the  terms  of  the  contract  itself:  for  an  acceptaii 
is  as  much  a  contract,  as  is  a  policy  of  assurance  or  a 
party.    Both  the  other  learned  Judges^  in  that  case,  ap 
to  speak  with  considerable  doubt  on  the  subject;  the  Coui 
hinted  at  a  further  consideration  of  the  question,  for  judgmcni 
nisi  only  was  given ;  but,  as  the  reporter  says,  no  further  noti 
was  taken  of  it.    After  this  case,  in  Gammon  v.  SchmoU  *, 
Court  of  Common  Pleas  gave  judgment  on  a  question  precisd; 
similar  to  the  present,  on  a  full  consideration  of  Fenton  v- 
Goundry^  and  all  the  preceding  decisions*    That  Court 
first,  that  the  acceptance  was  a  contract.    Secondly,  that 
introduction  in  it  of  the  words  ''  payable  at  Batson's,  London,' 
qualified  the  contract;  and  that  it  was  a  condition  precedent.     ** 
Thirdly,  that  the  holder  must  show,  in  pleading,  that  he 
complied  with  it.    One  of  the  learned  Judges  t,  who  concurred^ 
in  this  opinion,  observed,  that  the  reasons  given  in  Fenian  v.^ 
Goundry  show,  that  the  Judges  were  very  doubtful  as  to 
point.    The  case  of  Huffhm  v.  Ellis  (which  I  have  before 
alluded  to)  came  before  this  House  on  error.    The  bill  was 
accepted,  payable  at  Kensington,  Styan,  and  Adams* ;  and  it 
was  averred  in  a  declaration  by  an  indorsee  against  the  drawer, 
that  the  bill  was  presented  to  the  persons  using  the  nfwie,  stylei 
and  firm  of  Kensington,  Styan,  and  Adams.   This  House  held, 
that  this  was  a  sufficient  averment  to  satisfy  the  words  **  payable 
'^  at  Kensington,  Styan,  and  Adams."    The  case  of  Botoes  v. 
HaweXf  is  a  case  of  great  weight.    It  was  subsequent  to  all 

♦  5  Taunt.  344.  S.  C.  1  Marsh.  80.  15  Taunt  30. 
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the  cases  on  this  subject,  which  have  been  brought  before  the*       1820. 
courts,  except  Gammon  v.  Sckmoll;  and  that  was  in  the  follow-  '         "*         ' 
ing  year.    Borises  v.  Howe  was  an  action  by  one,  who  held  a        Ro^b 
promissory  note  by  assignment  or  indorsement,  against  the       youko. 

makers.     The  note  was  made  payable  at  Workington  Bank.        

The  declaration  averred,  that  the  plaintiffs  in  error  (the  makers  ^"'JS^ti  ^'^ 
of  the  note)  became  insolvent  before  the  action,  and  wholly 
declined  and  refused,  to  pay  it  at  Workington  Bank.  The 
plaintiff"  below  had  judgment,  which  was  reversed  in  the  Exche- 
quer Chamber.  The  Lord  Chief  Baron,  Sir  Archibald  Mac- 
donald,  delivered  the  judgment  of  the  Court.  He  held  tliat 
the  question  was,  whether  the  allegation  in  the  declaration 
dispensed  with  the  necessity  of  presenting  the  notes  (for  there 
were  counts  on  many  other  notes)  at  Workington  Bank? 
and  that  it  was  clear  that  a  demand  was  necessary  unless 
dispensed  with;  and  that  the  allegation  was  not  sufficient  ' 

to  enable  the  plaintitf  below  to  maintain  his  action.  The 
words  *'  at  Workington  Bank,"  were  in  the  body  of  the 
note;  the  words  "  payable  at  Sir  John  Perring  &  Co/s'* 
arcy  in  the  case  before  this  House,  in  the  body  of  the  accept- 
ance ;  and  I  am  of  opinion,  that  there  is  no  solid  distinction 
between  that  which  is  incorporated  in  a  note,  and  that  which 
tt  incorporated  in  an  acceptance.  It  is  proper  to  advert  to 
the  case  of  Head  v.  Sevoell*^  which  arose  before  Lord  Chief 
Justice  Gibbs  at  nisi  prius.  He  held,  ift  the  case  of  such 
an  acceptance  as  the  present,  that.it  was  not  necessary  to  prove 
a  presentment  at  the  place  mentioned  in  the  acceptance ;  and, 
following  up  the  language  of  some  of  the  cases,  said,  that  the 
acceptor  is  generally  and  universally  liable.  It  seems  to  me 
to  be  most  strange,  after  the  cases  in  his  own  Court,  (one  of 
which  was  not  more  than  two  years  before)  which  were  directly 
contrary  to  this  opinion,  that  nothing  further  should  have  been 
done  in  this  case  of  Head  v.  Setoell ;  that  it  should  not  have 
been  brought  before  the  Court  I  am  persuaded,  that  there 
must  have  been  some  circumstance  in  that  case,  which  tlie 
reporter  has  not  noticed.  The  case  of  Richards  v.  Lord  Mil" 
Hngton  t»  need  only  be  mentioned  shortly.  That  was  an  action 
on  a  promissory  note,  before  the  same  Chief  Justice  at  nisi 
priu8»  His  Lordship  said,  **  the  words  *  payable  at  Bruce  & 
*  Holt,  N.  P.  C.  363.  t  W.  364,  note. 
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1820.        "  Co/a"  are  not  introduced  in  the  body  of  the  note,  they  are 

"^ '  *♦  only  inserted  in  the  margin.''    This  case,  therefore,  hat 

^^^^       nothing  to  do  with  the  subject.    I  have  adverted  to  all  the 
TouNG.      C88e»  which  appear  to  be  applicable  ta  the  case  before  the 
House ;  and  the  result  is,  that  I  am  of  opinion,  that  the  biO 


-^*''^*^^.  ^*  exchange  in  the  first  count  of  the  declaration,  being  therein 
'  alleged  to  have  been  accepted  accordmg  to  the  usage  and  cus- 
tom of  merchants,  payable  at  Sir  John  Perring  &  Co*'»  bankers, 
London,  the  holder  was  bound  to  present  it  at  that  house, 
to  aver  in  his  declaration  that  the  same  was  presented  at 
house  for  payment 

ad  Question.  As  to  the  second  question  I  am  of  opinion,  that  the 
ceptance  is,  in  law,  to  be  considered  a  qualified  ac 
that  the  bill  shall  be  paid  at  the  house  of  Sir  John  Perring  &  Co. 
bankers,  London,  and  not  as  a  general  acceptance  to  pay 
same,  with  an  additional  engagement  or  direction  for  the  pay 
ment  at  that  house.  The  acceptance  is  an  entire  contract;  tb 
holder,  who  receives  it,  must  take  it  as  it  is,  0f  he  does  not 
dissent  from  it,)  and  it  must  be  construed  as  it  was  meant, 
the  intention  can  be  discovered,  and  the  words  are  soificient  to 
efiectuate  it.  I  feel  no  doubt  as  to  the  intention,  and  can 
discover  no  legal  ground  to  prevent  its  being  carried  into  effect. 

3d  Question.  As  to  the  third  question  proposed  by  your  Lordships,  I  am 
of  opinion  that  this  must  be  considered,  first,  as  to  the  time^ 
secondly,  as  to  th^  place.  And  first,  as  to  the  time ;  if  B* 
accept  a  bill  drawn  on  him  at  three  months,  and,  by  his  ac- 
ceptance, make  it  payable  at  four  months,  and  thereby 
lengthen  the  time  of  payment,  I  think  C.  could  not  maintain 
an  action  against  A.j  if  this  be  done  without  his  previous 
authority,  or  subsequent  assent.  And  if  it  was  accepted 
payable  at  a  shorter  time  than  three  months,  without  audi 
authority  or  assent,  I  think  the  law  is  the  sttne ;  because  the 
drawer  might  be  liable  to  be  called  on  sooner  for  the  money 
than  by  the  terms  of  his  bill  he  had  a  right  to  expect.  Secondly, 
as  to  the  place ;  the  question,  as  it  appears  to  me,  is,  whether 
the  variation  is  material  ?  A  general  acceptance  would  hme 
an  implied  relation  to  the  drawee's  place  of  abode.  If  the 
drawee  accept  it  payable  at  his  bankers  in  the  same  place, 
I  am  of  opinion,  that  would  not  be  material,  and  that  a  drawee 
may,  within  the  custom  of  merchants,  well  appoint  another 
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place  of  payment,  if  no  material  mconvenience  to  the  holder  ^     1820. 
be  thereby  introduced. 

In  answer  to  the  fourth  question,  I  am  of  opinion,  that,  in  the  ^ 

case  comprehended  in  this  question,  C.  the  payee,  could  not       youko. 
maintain  an  action  against  A,  the  drawer,  without  delivering,  :    _ 

or  offining  to  deliver,  up  the  bill  to  him ;  for,  wbilst  the  bttl  4thQui!utioiw 
remains  in  C/s  hands,  the  drawer's  remedy  is  suspended;  and, 
when  the  drawer  has  the  biB  returned,  it  will  appear  that  the 
drawee  has  not  complied  with  the  requisition  in  it,  and  the 
drawer  is  restored  to  his  original'  situation.  I  do  not  think, 
that  the  debt  owmg  from  B.  to  A.  in  any  way  varies  the  case, 
as  between  A*  and  C,  for  C  receives  the  bill  from  A, ;  and, 
until  C.  has  agreed  to  an  acceptuice  materially  difierent  from 
the  terms  required  by  the  bill,  the  transaction  rests  between  A. 
the  drawer,  and  C.  the  payee. 

HoLROTD,  J. — A&  to  the  first  question,  I  am  of  opinion,  that,  Eolroyd^  J*^ 
in  this  case,  the  bil>  of  exchange  mentioned  in  the  first  count  ^j  . 
of  the  dedaratioD^  being  therein'  alleged  to  have  been  accepted 
according  to  the  usage  and  custom  of  merchants,  payable  at 
Sir  John  Perring  &  Co.  bankers,  London,  (that  is  to  say,  at  the 
bouse  of  certain  persons  using  in  trade  and  commerce,  the 
names,  style,  and  firm  of  Sir  John  Perring  &  Co.  bankers, 
London,)  the  holder  was  not  bound  to  present  it  at  that  house 
lor  payment,  and  to  aver  in  the  declara^pn  that  the  same 
was  presented  at  that  house  for  payment. 

As,  in  my  way  of  considering  the  subject,  the  second  ques- 
tion appears  to  me  to  be  involved  in  the  first,  I  shall  state  my 
opinions  on  the  second  question,  before  I  give  my  reasons  for 
either. 

On  the  second  question,  I  am  of  opinion,  that  the  said  biU,  ad  Qasstioob. 

having  been  so  accepted  as  aforesaid,  such  acceptance  is  in 

law  to  be  considered  not  as  a  qualified  acceptance,  to  pay  the 

same  at  the  said  house  of  Sir  John  Perring  &  Co.  bankers,  Lon* 

doa;  but  as  a  general  acceptance'  to  pay  the  same,  with  an 

additional  engagement  or  direction  for  the  payment  thereof  at 

diat  bouse.    Though  the  allegation  in  the  declaration  has  not 

treated  the  acceptance  simply  as  a  general  acceptance,  but  has 

stated  the  place  of  payment  as  a  part  of  it ;  yet,  as  the  allegation 

is,  that  the  defendant  accepted  the  bill  according  to  the  usage 

and  custom  of  merchants,  payable  at  Sir  John  Perring  &  Co/s, 
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1890.        1>flnker8,  London,  the  first  question  appears  to  me  to  inTolTe  in 

* ^  it  that  which  is  proposed  to  us  as  the  second  question,  namely* 

^^^^        what  is  the  e&ct  of  such  acceptance  according  to  the 
.TouNo.      ^^^  custom  of  merchants?  in  like  manner  as  if  the  allegati< 
had  been  simply  that  of  a  general  acceptance,  and  as  if 


iiolnyd,  J.    question  had  arisen  at  the  trial  on  the  proof  of  an  acceptani 
made  payable  at  the  place. 

1st  Question.      In  considering  the  first  question,  therefore,  which  will 
dispose  of  the  second,  I  shall,  in  the  first  place,  consider 
is  in  law  to  be  now  deemed  the  efiect  of  this  acceptance;, 
cording  to  the  usage  and  custom  of  merchants.    If  it  be  in  kv 
to  be  considered  not  as  a  qualified,  but  as  a  general 
according  to  the  usage  and  custom  ofmerchants^  with  an 
tional  engagement  or  direction  for  payment  at  the 
house,  it  will  stand,  then,  in  my  opinion,  as  if  a  mere 
acceptance  were  stated  in  the  declaration ;  and  in  an 
against  the  acceptor  upon  a  mere  general  acceptance, 
he  may  be  ignorant  in  whose  hands  the  bill  is,  and, 
quently,  know  not  to  whom  to  go  to  pay  it,  yet  the 
course  of  proceeding  in  such  action  has  always  been  not 
allege  a  presentment  to  the  acceptor  for  payment,  nor  to 
it  at  the  trial. 

The  history  of  the  cases  before  that  of  CaUaghan  ▼.  Aj/ktt, 
and  the  grounds  upon  which  those  cases,  as  well  as  the 
Fenton  v.  Goundry^  were  decided,  appear  to  me  dedsive  iqKRi 
the  two  questions.  The  doubts,  which  have  arisen  upon  the 
efiect  of  these  acceptances,  appear  not  to  have  been  ente^ 
tained  until  after  that  point  had  been  decided  as  a  point  free 
from  doubt,  both  by  judges  and  jury,  for  a  period  of  nearij 
twenty-six  years ;  those  decisions  taking  as  their  basia  tiie 
generally  received  and  known  usage  among  merchants^  as  U 
the  efiect  of  these  acceptances,  both  previous,  and  up  to,  ail 
during  all  that  period  of  time.  The  case  of  Smith  r,  Deh 
Fontainey  according  to  the  note  which  I  have  of  the  case,  wn 
decided  in  the  year  1785,  first  upon  a  trial  by  jury  before  Lord 
Mansfield  (to  whom,  Lord  EUenborough  says,  in  FenUm  v. 
Goundry^  the  law  of  bills  of  exchange  was  as  familiar  as  toaaf 
'udge  who  ever  sat  on  the  bench),  and,  afterwards,  by  the  whok 
Court  of  King's  Bench,  who  were  so  clearly  of  opinion,  that 
the  making  of  the  acceptance  to  be  payable  at  Messrs.  Bid- 
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dulph,  Cox  and  Co/s,  was  for  the  GonyAuence  of  the  acceptor,        1820. 
and  that  there  was  no  colour  for  the  objection,  that  it  was  a  - 
special  acceptance,  and  that  the  plaintiff  ought  to  have  proved        rowe 
an  application  at  that  house  for  payment  in  that  action,  which  ^' 

was  an  action  against  the  acceptor ;  that  the  Court  refused  even  ' 

a  rule  nisi  to  set  aside  the  verdict  for  the  plabtiff  and  enter  Holrcyd^  J. 
a  nonsuit.  This  continued  to  be  acted  upon  as  the  law  from  ^^  Questkm. 
thence  till  the  year  1808,  when  the  same  point  was  determined 
by  Lord  Ellenborough  in  Xyoit  v.  SundiuSf  which  was  a  similar 
action  on  a  like  acceptance ;  Lord  Ellenborough  considering^ 
the  point  as  settled  and  without  doubt,  and  that  the  additional 
words  were  nothing  more  than  a  mere  memorandum,  the  ac- 
ceptOT  being  liable  imiversally :  and  so  this  continued,  with  the 
exception  of  Callaghan  v.  Aylettj  which  I  shall  notice  presently, 
till  Fenton  v.  Goundry^  in  Easter  term  1811,  when,  on  a  de* 
murrer  to  a  count  like  the  present,  the  Court  erf"  King's  Bench 
decided,  that  the  acceptance  was  to  be  considered  in  law  as  a 
general  acceptance,  with  a  mere  intimation  for  convenience  of 
die  place  designed  for  payment.  Lord  Ellenborough  proceeds 
to  decide  the  case  upon  the  generally  received  opinion  of  the 
commercial  world,  as  a  matter  quite  dear  of  doubt,  and  upon 
what  he  had  always  understood  to  be  the  practice  and  doctrine 
concerning  bills  of  exchange,  since  he  had  been  familiar  with 
them.  The  other  judges  of  the  Court,  with  the  exception  of 
Mr.  Justice  Le  Blanc,  who  was  absent  firomlndispositioni  also 
coincided  with  Lord  Ellenborough  in  deciding  upon  the  gene- 
rally received  opinion  and  practice  which  had  long  before  pre- 
vailed. When  the  usage  and  custom  of  merchants  respecUng 
bills  of  exchange  has  been  inquired  into  and  ascertained,  sucb 
mage  and  custom  becomes  matter  of  law,  to  be  taken  notice  of 
as  such  by  the  judges ;  which  is  the  reason  why,  though  such 
usage  and  custom  used  formerly  to  be  alleged  in  pleading  as 
a  fiict,  such  allegation  has  for  a  long  time  been  wholly  dis* 
continued. 

Two  cases,  besides  that  pf  Callaghan  v.  AyUu^  had  indeed 
intervened,  but  they  were  both  of  them  against  the  drawer,  * 
and  appear  to  me  to  be  not  material  to  the  present  questions* 
One  of  them,  Parker  v.  Gordon  *,  is  in  the  King's  Bench ; 
the  other,  AmhroMc  v.  Hapojood  t,  is  in  the  Common  Pleas. 
*  7  East,  385.  t  S  Taunt.  61 . 
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The  acceptances  were  similar  to  the  present :  the  one  was  a 
determination,  that,  in  order  to  charge  the  drawer,  a  present^ 

ROWS        ment  at  the  place  out  of  Uie  usual  banking-house  hours  was 
TouKo.       insufficient :  and  the  other,  that  a  presentment  to  the  bankeffSy 

without  saying  at  that  place,  was  insufficient  for  that  purpose ; 

Ho^iydy  J.    an^^  Jn  neither  case,  did  there  appear  to  have  been  any  pre- 
^'  sentment  to  the  acceptor  himself,  personally,  at  all. 

The  case  aboTC  referred  to,  of  Callaghan  t.  Ai^ett\  ww 
a  case  which  was  decided  by  the  Court  of  Common  Flcasi 
(Mansfield,  C.  J.  being  absent),  in  Hilary  term  1811,  so  latdy 
as  the  very  term  next  before  the  decision  in  Fenian  ▼.  Gowmdty; 
but  the  cause  had  been  tried  before  him^  and  a  verdict  had 
been  given  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
as  to  the  necessity  of  proving  that  the  bill  had  been  presentri 
at  the  bankers  for  payment.    As  fiur  as  can  be  collected  frooi 
both  the  reports  of  that  case^  the  Court  do  not,  oa  tfaatoeoa^ 
sion,  appear  to  have  had  the  case  of  Smith  v.  De  Ik  Poni^me 
laid  before  them ;  or  to  have  considered^  whether  there  was 
any  known,  establiriied^  declared;  or  generally  received  onder- 
standing  or  usage  upon  the  subject  among  merchants^    Bat 
they  appear  to  have  decided  in  that  case  entirely  upon  the  diy 
construction  and  effect  of  the  acceptance,  as  a  mere  engage- 
ment to  pay  the  bill  at  a  particular  house  named  by  the  ac- 
ceptor ;  treating  it  as  a  mere  naked  question  of  constructioB, 
arising  from  the  words,  independently  of  any  inquiry  as  to  tlie 
usage  and  custom  among  merchants  respecting  it.    The  case 
of  Gammon  v.  SchmoU  has,  indeed,  been  since  decided  by  the 
Court  of  Common  Pleas,  (Mansfield,  C.  J.  being  then  abe 
absent),  in  which  that  Court  appear  to  have  decided  again^  upoa 
the  mere  construction  of  the  words  alone,  that  the  aoceptancc 
contained  a  condition  precedent. 
3d  Question.       In  fiotu  considering  the  question,  whether-  the  acceptance  is 
the  present  case  be  a  general  or  a  qualified  acceptance,  it 
appears  to  me,  that,  upon  a  question  of  this  nature,  it  is  as 
important  inquiry  and  consideration,  whether  there  was  any, 
and  what,  generally  received,  declared,  or  known  usage  and 
custom  among  merchants ;  more  especially,  if  any  such  had 
been  ratified  and  confirmed  in  judicature  by  judges  and  junMrs; 
and  that  alone  appears  to  me  to  be  in  itself  decisive  of  the 

♦  2  Campb.  549 ;  S.  C.  3  Taunt.  397. 
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question,  both  upon  the  law  and  justice  of  the  case.    The  par-        1890. 
ties  thereto  must,  I  think,  be  taken,  in  an  instrument  of  a  pecu-  ^ 


liarly  commercial  nature,  both  to  have  given  and  received  this        kowe 
acceptance,  (and  consequently  to  have  meant  and  understood       youNc. 

it),  according  to  such  generally  received,  known,  and  declared        

understanding,  and  usage,  and  custom.    After  the  decision  of  '{*^^.  ^' 
Smkh  v.  De  la  Fontaine^  both  by  the  jury  and  the   Court,  ^^  ^"** 

eipecially  when  confirmed  afterwards  by  Lt/on  v.  BuncUus^  in 
the  year  1808,  it  must,  1  think,  be -deemed,  that  there  had  been, 
upon  the  subject,  both  before,  and  up  to,  and  during  that  period, 
and  until  the  xletermination  of  CaUaghan  v.  Aylett,  a  generally 
^received  and  known  opinion,  and  usage,  and  custom  among 
merchants,  by  which  those  acceptances  were  meant  and  taken 
BM,  general  acceptances,  with  a  mere  intimation  of  a  place  for 
payment;  and  not  as  qualified  acceptances,  which  might  be 
refused :  an  opinion,  usage,  and  custom  ratified  and  confirmed 
by.  those  Judicial  determinations  4  and  continually  acted  upon, 
both  before  and  during  that, period,  by  the  constant  reception 
of  all  such  acceptances,  without  any  instance  being  brought 
forward  of  the  refusal  of  any,  as  being  a  qualified  acceptance. 
In  a  question,  therefore,  as  to  the  effect  of  such  an  acceptance, 
(which  is,  really,  only  a  question,  what  the  parties  meant  and 
understood  by  the  acceptance,  which  the  one  had  given  and 
the  other  had  received,)  it  must,  as  it  appears  to  me,  be  taken, 
that  the  one  of  them  meant,  and  that  the  other  understood  him 
to  mean,  by  the  acceptance  so  given  and  received,  nothing  but 
what  was  the  generally  received  understanding  upon  the  subject, 
of  persons  most  generally  giving  and  jrecelving  such  mercantile 
instruments,  namely,  merchants;   especially  when  that  had 
been  inquired  into,  ascertained,  determined^  declared,  and  con- 
firmed by  judicial  decisions. 

But  even  if  this  supposed  generally  received  understanding, 
jiaage,  and  custom,  is  to  be  considered  as  unascertained  and 
uncertain,  and  that  the  effect  of  this  acceptance  is,  for  its  con- 
struction, to  be  taken  from  itself  alone;  still  I  cannot  but 
tUnk,  that  it  is  to  be  deemed  only  as  a  general  acceptance  to 
pay,  with  an  additional  engagement  or  direction  for  the  pay- 
ment at  the  specified  house.  In  this  view  of  the  question,  the 
Jegal  principles  and  rules  of  construction,  as  well  as  the  nature 
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18120.        of  an  acceptance  in  itself,  appear  to  me  to  be  most  material  to 

^^ '  be  attended  to. 

^^^^  Let  us  consider  the  nature  of  an  acceptance  in  itself.     Tlie 

YouKG.      ^'*U  ^^  brought  merely  for  acceptance,  that  is  to  say,  for  a  de- 


clared  assent,  that  the  acceptor  will  pay  it  accordmg  to  the 

Slq?^^'^*    usage  and  custom  of  merchants.    A  mere  declared  assent  bj 
the  drawee  to  pay,  or  any  thing  amounting  thereto,  is,  in  law, 
an  acceptance.     By  the  first  word,  ^<  accepted,**  which  is  the 
thing  which  the  very  bringing  of  the  bill  requires  the  drawee 
to  do,  and  which  the  drawer  has  a  right  to  expect  that  the 
drawee  will  do,  if  he  has  effects  in  hand,  which  his  acceptance 
of  the  bill  implies : — I  say,  by  the  very  first  word,  ''  accepted,** 
the  drawee  has  declared  his  assent  to  pay  the  bill ;  and,  as  I  think, 
to  pay  it  in  such  manner  as  the  drawer  has  required,  unlew 
that  which  is  added  so  qualifies  this  assent,  as  to  be  inconsistent 
with  an  assent  to  pay  it  as  required.   If  it  be  not  thus  incon- 
sistent upon  the  face  of  it,  the  holder  is  not  to  suppose  that  it 
was  meant  to  do  away  or  alter  the  effect  of  what  Uie  acceptor 
had  before  written  and  signified ;  and,  if  the  acceptor  did  so 
mean,  he  should  have  so  expressed  himself,  or  should  haie 
stated,  that  he  would  not  accept  the  bill  as  required,  (that  is,  to 
pay  it  according  to  the  usage  and  custom  of  merchants,)  but 
that,  though  he  would  not  so  accept  it,  he  would  engage  to 
pay  it  at  such  a  particular  place,  if  the  holder  would  take  that 
engagement. 

The  words  of  the  acceptance  are  those  of  the  drawee  only, 
and  not  of  the  draw^er  or  of  the  holder,  and  are  to  be  taken, 
although  according  to  the  intent,  yet  where  that  is  not  snfi- 
ciently  ascertained,  most  strongly  against  the  person  using 
those  words.  The  maxim  of  law,  verba  fortius  accipiuntur  am" 
tra  proferentem^  and  Lord  Bacon's  observations  thereon,  iq>pev 
to  me  very  applicable  to  this  case,  supposing  this  to  be  con- 
sidered as  a  mere  question  of  construction.  He  says  that  thii 
rule  ^'  is  author  of  much  quiet  and  certainty,  and  that  in  two 
sorts;  first,  because  it  favoureth  acts  and  convejrances  executed, 
taking  them  still  beneficially  for  the  grantees  and  possessor!; 
and,  secondly,  because  it  makes  an  end  of  many  questions  and 
doubts  about  the  construction  of  words ;  for,  if  the  labour  were 
only  to  pick  out  the  intention  of  the  parties,  every  judge  wouM 
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have  a  several  sense ;  whereas  this  rule  doth  give  them  a  sway 
to  take  the  law  more  certainly  one  way  *."  This  rule,  I  think, 
requires  the  drawee,  especially  where  it  is  to  defeat  in  any 
degree  the  rightful  expectations  of  the  drawer,  that  the  bill 
shall  be  unqualifiedly  accepted  as  he  has  drawn  it ;  and  where 
the  drawee  has,  in  the  first  instance,  declared  bis  assent  to  pay 
ity  if  he  meant  to  qualify  or  do  it  away,  or  alter  it  in  the  whole, 
or  in  part,  or  to  clog  that  which  is  yet  absolute,  with  any  con« 
ditton  not  beneficial  either  to  the  drawer  or  to  the  bill-holder, 
this  rule,  in  my  opinion,  requires  the  drawee,  in  such  case,  to 
use,  in  addition,  such  words  as  clearly  and  unequivocally 
express  or  show  such  qualification,  alteration,  or  condition.  If 
the  acceptance  in  question  be  considered  as  qualified,  it  must 
he  by  construing  it,  as  if  the  drawee  had  inserted,  what  he  has 
<nnitted,  the  word  *'  only ;"  and  what,  if  he  so  meant,  the  rules 
of  construction,  I  think,  require  that  he  should  have  stated. 
The  words  '*  payable  at  Sir  John  Perring  &  Co.'s,  bankers, 
^  London,"  may  mean,  either  that  the  bill  may  be  paid  there, 
or  an  intimation  that  it  loill  be  paid  there,  (that  is,  if  the  holder 
bring  it  there) ;  or  it  may  be  intended  as  an  obligation  binding 
also  upon  the  holder,  that  it  siuM  be  paid  there,  and  there  only. 
But  if  the  writer  had  meant  the  last,  I  think  that,  in  order  to 
bind  the  holder  to  consider  that  he  did  so  mean,  he  should  so 
have  expressed  himself. 

For  these  reasons,  I  am  of  opinion,  that  the  acceptance  in 
question,  so  as  aforesaid  alleged  in  the  declaration,  is  to  be 
considered,  not  as  a  qualified,  but  as  a  general  acceptance  to 
pay,  with  an  additional  engagement  or  direction  for  the  pay- 
ment thereof  at  the  specified  house ;  and,  consequently,  that 
die  holder  was  not  bound  to  present  it  at  that  house  for  payment, 
and  to  aver,  in  the  declaration,  that  the  same  was  presented  at 
that  house  for  payment. 

But  supposing  that  this  acceptance  be  to  be  considered  as 
a  qualified  acceptance  to  pay  the  bill  at  the  specified  house, 
atUl  the  first  question  proposed  to  us  involves  a  further  ques- 
tion ;  for  it  would  not,  in  my  opinion,  firom  thence  follow,  that 
die  holder  was  bound  to  present  it  at  that  house  for  payment, 
and  aver  in  the  declaration  that  it  was  so  presented;  for  I  still 
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think,  that  the  holder  would  not,  even  in  that  cage,  be  by  Utir 
bound  HO  to  present  it,  or  so  to  aver  in  the  declaration. 

The  acceptance,  even  taking  it  to  be  a  qualified  accqitanoe, 
is  stiU,  I  think,  an  undertaking  to  pay  the  bill  at  a  particular 
time  and  place,  absolutely  and  at  all  events,  and  not  8iib|ect 
to  any  expressed  or  implied  condition,  which  must  previoody 
be  performed  hy  the  holder.    Upon  a  promise  or  undertakioi^ 
either  to  pay  a  bill  of  exchange  or  money,  or  to  do  any  other 
particular  act,  whether  at  a  particular  time  and  place  or  nol^ 
the  very  non-feasance  alone  is  a  breach  of  the  contract,  and 
the  promisee  need  do  no  more  in  support  of  his  action  for  sndi 
breach  than  to  prove  the  promise :  the  non*leasance  being  a 
negative,  the  feasance,  or  that  which  in  law  is  an  excuse  for  it, 
is  matter  purely  of  defence,  and  the  onus  probands  thereof  lies 
upon  the  defendant.    The  person,  therefore,  so  praniaing  or 
undertaking,  in  order  to  defend  himself,  must  either  estaUidi, 
that  he  has  done  the  thmg  according  to  his  engagement,  or  he 
must  excuse  his  non-performance.    It  is  not  sufficient  lor  a 
defendant,  in  his  excuse,  to  say,  that  the  plamtiff  was  not  present 
at  the  time  and  place  to  demand  and  receive  the  money ;  but 
he  must,  in  order  to  defend  himself,  allege  and  prove,  that  he 
did  all  in  his  power  towards  the  performance,  and  thai  his  not 
doing  more  was  owing  to  the  refusal  or  default  of  the  plaintiC 
He  must  establish  either  a  tender  and  refusal,  or  that  he,  the 
defendant,  was  ready  at  the  time  and  place  to  pay,  but  that  the 
plaintiff  did  not  come,  nor  was  present  to  receive.    The  cir- 
cumstances excusing  the  non-performance,  and  throwing  die 
fault  on  the  plaintiff,  are  matters  in  defence.    This  appean^ 
I  think,  by  Lord  Hobart's  opinion  in  Baker  v.  Spain^,  and  by 
the  resolution  of  the  Court  of  Common  Pleas,  there  cited,  ia 
Bushbys  case,  as  to  the  payment  of  rent,  which  is  payable  oa 
the  land.    So  Littleton  says  ^,  ^  Also  upon  such  case  of  (eoit 
^  ment  in  mortgage,  a  question  hath  been  demanded,  in  what 
^'  place  the  feoffor  is  bound  to  tender  the  money  to  the  feoftt  it 
^  the  day  appointed,  &c.  ?  And  some  have  said  upon  the  landio 
^  holden  in  mortgage,  because  the  condition  is  depending  upoD 
^'  the  land.   And  they  have  said,  that  if  the  feoffor  be  upon  die 
**  land  there  ready  to  pay  the  money  to  the  feoffee  at  the  day  set, 
''  and  the  feofifee  be  not  then  there,  then  the  feoffor  is  quit  and 

♦  Hob.  8.  t  LitU  s.  340. 
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^  excused  of  the  payment  of  the  money ;  for  that  no  default  is  in 
^  him.  But  it  seemeth  to  some  that  the  law  is  contrary,  and 
**  that  default  is  in  him,  for  he  is  bound  to  seek  the  feoffee  if  he 
**  be  then  in  any  other  place  within  the  realm  of  England."  The 
difference  of  opinion,  there,  was  upon  this  point ;  viz.  whether 
the  mortgage-money  was  to  be  paid  at  a  particular  place,  viz* 
upon  the  land,  or  not ;  but,  in  either  case,  whether  it  was  to  be 
there  paid  or  not>  the  feoffor,  who  was  to  pay  tlie  money,  was 
bound  to  do  all  in  his  power  towards  his  performance,  before 
he  could  be  excused  for  his  non-performance.  If  no  time  be 
^fixed  for  the  performance,  then  indeed  the  obligor,  who  is  to 
pay  the  money  at  a  particular  place,  is  to  do  more  (and  this 
doctrine  should  be  remembered  when  the  case  of  Sanderson 
T.  Botoes  comes  to  be  considered) ;  he  must,  according  to  Co, 
Litt*,  **  gire  the  obh'gee  notice,  that,  on  such  a  day,  at  the 
**  place  limited,  he  will  pay  the  money,  and  then  the  obligee 
**  must  attend  there  to  receive  it ;  for,  if  the  obligor  then  and 
**  there  tender  the  money,  he  shall  save  the  penalty  of  the  bond 
^  for  ever/'  Lord  Coke  then  adds,  **  The  same  law  it  is,  if  a 
^  man  make  a  feofiment  m  fee  upon  condition,  if  the  feoffor,  at 
**  any  time  during  his  life,  pay  to  the  feofiee  3o/.  at  such  a  place 
^  certain,  that  then,  &c.  In  this  case  the  feoffor  must  give  notice 
^*  to  the  feofiee  when  he  will  pay  it ;  for  without  such  notice  as 
''  is  aforesaid  the  tender  will  not  be  sufficient."  In  both  these 
cases,  therefore,  in  order  to  save  the  bond  or  feofiment,  the 
obligor  and  feoffor  must  attend  and  be  ready  with  the  money 
at  the  place,  though  the  obligee  or  feoffee  be  absent ;  for  the 
tender  of  which  he  there  speaks  is  a  tender  (or  rather  what  he 
calls  a  tender),  though  the  obligee  or  feoffee  be  absent ;  for  he 
h  speaking  of  a  tender,  which  would  not  be  an  excuse  without 
such  notice ;  which  is,  therefore,  a  tender  by  the  one  in  the 
absence  of  the  other ;  and  he  immediately  adds,  "  but  in  both 
these  cases,  if  at  any  time  the  obligor  or  feoffor  meet  the  obligee 
or  feofifee  at  the  place,  he  may  tender  the  money/'  The  forms 
of  declaring,  not  only  upon  awards,  but  upon  other  instruments 
for  the  non-payment  of  money  at  a  particular  place,  are  con- 
firmatory  of  this  doctrine.  In  Rastell's  Entries  are  three  pre- 
•  cedents;  two  in  debt  on  bills  obligatory  for  money  to  be  paid 
at  particular  marts  or  fairs  t>  and  the  other  for  rent,  payable  at 
♦  ai  1,  a.  t  Ante,  in  the  opinioii  of  Richardson,  J.  pp.  427, 4^18. 
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a  particular  place  on  particular  feasts*.  The  declarations  did 
not  contain  any  allegation  of  presenting  the  bills  for  payment 
or  any  demand  of  the  money  at  the  marts,  fairs,  or  place ;  but 
to  one  of  those  declarations,  one  upon  some  of  the  bills  obin 
gatory  payable  at  different  marts  or  fairs,  the  defendant  pleaded 
that  he  was  at  the  fairs  ready  to  pay  the  plaintiff,  if  the  plaintiff 
had  been  there,  and  would  have  delivered  to  him  the  biUe 
aforesaid ;  and  thai  neither  the  plaintiff,  nor  any  for  him,  was 
then  there  to  receive  the  same,  with  an  allegation  that  he  has 
been  always  since  ready  to  pay,  and  a  profeH  of  the  monej 
into  court.  A  bill  of  exchange,  in  an  action  against  the  ac- 
ceptor, stands,  I  think,  upon  the  same  footing  as  a  bill  obli- 
gatory, or  any  other  engagement  for  the  payment  of  money,  so 
far  as  r^rds  the  necessity  of  alleging  in  the  dedaraUon,  or  of 
proving  at  the  trial,  a  presentment  of  the  bill,  or  a  demand  of  the 
money.  In  an  action  against  the  acceptor,  where  he  accepts 
generally,  such  allegation  is  never  made,  nor  such  proof  re* 
quired  or  given:  though  such  a  presentment  is,  no  doubt, 
usually  made  injact  in  such  cases,  before  the  action  is  brou^, 
yet  the  nature  of  the  instrument  itself  (viz.  a  bill  of  saLchaiige) 
has  not  rendered  such  an  allegation  or  proof  necessary,  except 
where  the  action  is  brought  to  charge  the  dratoer  or  indorser. 
The  nature  of  the  instrument,  therefore,  eannot,  as  it  seems  to 
me,  make  such  allegation  or  proof  more  necessary  where  the 
acceptor  adds  a  place  for  pajrment,  than  in  other  cases  when 
the  obligor  or  promisor  adds  a  place  for  payment. 

In  either  ease,  such  allegation  or  proof  is,  I  think,  not  re^ 
site  on  the  part  of  the  plaintiff;  but,  if  the  defendant,  or  Ui 
bankers,  or  any  one  for  him,  had  his  money  ready  at  the  tint 
and  place,  and  would  have  paid  it  if  the  bill  had  been  then  sad 
there  presented  for  payment,  it  is  matter  of  defence,  and  naj 
be  pleaded  by  him  ;  which  removes,  I  think,  the  hardship  aad 
mischief  which,  it  is  supposed,  may  result  from  not  requirii^lS 
allegation  and  proof  of  presentment  for  payment  at  the  tpedBd 
place  to  be  made  and  given  by  the  plaintiff.  Independentfytf . 
the  question  of  general  or  qualified  acceptance.  Lord  EUss* 
borough  and  my  brother  Bayley,  in  Fenton  v.  Goundry^  both  tf 
them  acceded  to  and  confirmed  this  reasoning,  as  will  be  seen 
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in  13  East  *.    Their  opinions,  in  that  case,  upon  this  point,  ap*        -1890. 
pear  to  me  to  be  material  in  showing,  that  tlie  case  oi  Sanderson  * 

V.  Botoes,  which  was  determined  by  the  same  judges  very  shortly        J*owe 
afterwards^  was  determined  on  grounds  not  at  all  inconsistent       yooko. 
with  their  opinions  in  their  decision  in  Fenton  v.  Goundry,  My        — — 
brother  Bayley,  too,  upon  another  occasion,  at  Nisi  Prius,  in    ^^''^S^f  "J- 
Hilary  term,  1809,  in  WildY.  Rennardsiy  held  the  same  doc-     Questions, 
trine,  that  if  a  promissory  note  is  made  payable  at  a  particular 
place,  in  an  action  against  the  makepy  there  is  no  necessity  of 
proving  that  it  was  presented  there   for  payment;   and,  in 
Michaelmas  term  1810,  in  NichoUs  v.  Bowes  Xy  Lord  Ellen* 
borough  held  the  same.    But  it  is  said  that  the  decbion  in 
Sanderson  ▼.  Botce«§,  in  Michaelmas  term  1811,  by  the  Court 
of  King's  Bench,  and  the  decision  of  Botoes  y.  Honooe  ||,  in 
Trinity  term   1813,  by  the  Court  of  Exchequer  chamber, 
which  is  founded  thereon,  are   inconsistent  with  this  doc* 
Ciine.    The  above  precedents  in  RasteU  were  not  known,  or^ 
at  least,  not  brought  forward  in  either  of  those  two  cases ; 
and,  if  those  two  cases  were  not  distinguishable  from  the 
present,  but  were  so  much  in  point  as,  at  first,  they  may 
appear,  it  might  be  for  consideration  whether  those  cases 
were  not  still  open  to  a  revision,  likQ  the  decisions  which  for 
a  time  prevailed  in  favour  of  actions  upon  legacies,  and  of  actions 
against  femes  covert  with  separate  maintenances.    But,  when 
those  two  cases  come  to  be  looked  at  and  considered,  they  are, 
it  appears  to  me,  very  distinguishable  from  the  present,  and 
also  from  Fenton  v.  Goundry^  on  this  very  point.  In  the  present 
case,  and  in  Fenton  v.  Goundryy  the  instvmnent  declared  on, 
a  bOl  of  exchange,  was  payable  at  a  certain  time.    In  Sanderson 
V.  Bowes,  and  in  Bo/toes  v.  J/otue,  the  instrument  declared  on 
(a  promissory  note)  was  not  payabk  at  a  particular  time^  but 
generally,  entirely  at  the  pleasure  of  the  holder  of  tlie  note,  and 
to  Lord  Ellcnborough  observes  IT,  where  he  distinguishes  San^ 
derson  v.  Bowes  from  cases  where  money  was  to  be  paid,  or 
aomething  to  be  done  at  a  particular  timcy  as  well  as  place.  Th^ 
of  Sanderson  v.  Bawesy  and  B&wes  v.  Homey  were  both 
of  promissory  notes  of  the  Workington  bank,  payable  on 


•  470  and  47a.  §  14  East,  500. 

t  I  Camp.  425.  note.  ||  5  Taunt.  30. 

J  a  Camp.  498.  f  14  East,  504. 
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1820.       demand  to  bearer  at  the  Workington  bank.    The  notes  being 
*         ^  made  payable  to  bearer,  not  at  any  specific  time,  but  merely  on 

RowE        ^^^  ^^  bearer's  demand^  the  promisers  could  not  comply  with. 
YOUNG.      ^^G  above-mentioned  rule  laid  down  in  Co.  Litt.  \  of  gMog 
— »—       notice  when  they  would  pay  the  money  at  their  bank,  as 
HofroydyJ,    could  not  know  who  the  bearer  was  till  the  money  was 
Questions,     fnanded.   Nor  was  it  to  be  paid  but  upon  demand,  which  mi^ 

tlierefore,  be  deemed  a  condition  precedent,  quite  consistent! 
with  my  reasoning,  and  also,  with  Lord  Ellenborough's  and 
brother  Bayley's,  as  applicable  to  cases  where  the  money 
to  be  paid  at  a  time  and  place  certain ;  and,  if  the  demand  dn 
became  in  those  two  cases  a  condition  precedent,  the  place 
well  as  time  of  the  demand  must  necessarily  form  a  part  of 
condition,  and  may  require  to  be  averred,  as  it  was  in  thi 
two  cases  decided. 

For  these  reasons,  therefore,  I  think,  even  if  the  acceptance, 
as  stated  in  the  first  count,  be  to  be  considered  as  a  qualified 
acceptance,  that  the  holder  was  not,  in  the  present  case,  boood 
to  present  it  at  the  house  for  payment,  or  aver  in  the  declaratioo 
that  the  same  was  so  presented. 
3d  Question.       In  answer  to  the  third  question  proposed  by  your  LordsUpi 
I  think,  that  if  A.  draw  a  bill  upon  B.  in  favour  of  C.  for  lOoL 
and  C.  without  the  previous  authority  or  subsequent  assent  of 
A.  take  an  acceptance  for  the  bill  for  the  whole  of  the  iool» 
but  an  acceptance  qualified  as  to  the  time  or  place  of  paymest, 
C.  could  not  maintain  an  action  upon  the  bill  against  A. 

In  the  case  put  by  this  question,  the  drawer  has  a  ri^ 
I  think,  or  at  least  *may  be  considered  as  having  reason  to  es« 
pect,  either  that  his  bill,  if  accepted,  will  be  accepted  to  be  psid 
in  such  manner  as  he  has  required,  that  is  to  say,  according  to 
the  tenor  and  effect  of  the  bill,  and  the  usage  and  custom  of 
merchants ;  or,  that  due  notice  will  be  given  by  the  pensa 
taking  the  bill  from  him,  according  to  such  usage  and  custoiD, 
in  case  the  bill  be  not  so  accepted.  He  may  be  injured,  if  tiM 
bill  be  not  so  accepted  as  he  has  required  {primdJUcUf  at  lesity 
It  is,  I  think,  to  be  so  considered) ;  and,  in  default  of  such  ac- 
ceptance, he  has  a  right,  I  think,  to  due  notice  of  such  defiuil^ 
in  order  that  he  may  take  such  steps  as  he  may  think  proper  to 

*€o.  Litt.  211.  a. 
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tvert  such  possible  injury.    The  holder  may  either  receive  or        18S0. 
refuse  a  qualified  acceptance.    If  he  refuse,  he  must  give  due 
notice ;  and,  if  the  bill  be  a  foreign  one,  he  must  also  protest  it,        ^^J* 
m  order  to  charge  the  drawer.    If  he  do  not  refuse,  but  do       toung. 

receive  the  qualified  acceptance,  in  that  case,  by  assenting  to        

the  qualifications  imposed  by  the  acceptor  in  varying  the  time   «jQ?^'no^ 

and  place,  he  becomes  party  to  a  fresh  and  different  contract 

with  the  acceptor,  to  which  the  drawer  was  neither  party  nor 

privy :  the  contract  is  an  entirely  new  one,  assuming  a  new 

shape;  the  bill  is  converted  into  and  becomes  a  different  or 

new  bill,  having  a  different  tenor  and  effect  from  the  old  one, 

viz.  such  as  the  qualifications  of  the  acceptance,  either  as  to 

time  or  place,  have  ingrafted  into  it.     C.  by  taking  a  different 

security,  viz,  this  qualified  acceptance,  instead  of  having  the  one 

n^ch  the  drawer  had  a  right,  or  had  reason  to  expect,  and  which 

C.  was  to  require  should  be  given  him,  has,  I  think,  no  right  to 

maintain  an  action  against  the  drawer  upon  this  bill,  the  nature 

and  effect  of  which  has  been  altered  by  his  having  taken  this 

qualified  acceptance  of  it.  In  Boehm  v.  Garcias  *,  (sittings  after 

Michaelmas  term  1807,)  it  was  held  by  Lord  Ellenborough,  that 

the  drawee  has  no  right  to  vary  the  acceptance  from  the  terms 

of  the  bill,  unless  they  be  unequivocally  and  unambiguously 

the  same ;  and,  therefore,  where  an  action  was  brought  against 

the  drawer  on  a  bill  drawn  at  Lisbon,  pa3rable  in  effecHvi,  and 

not  in  Vols  reahf  where  the  drawees  offered  to  accept  it,  payable 

in  Vah  denaroSf  (another  sort  of  currency,  which  was  refused,) 

Lord  Ellenborough  held,  that  the  plaintiff  had  a  right  to  refuse 

this  acceptance,  though  the  defendant  proposed  to  show,  that 

VdUdenaros  were  sufficient  to  answer  what  was  meant  by  effec- 

iiv^ ;  and  wherever  the  holder  may  refuse  the  acceptance  by 

reason  of  its  being  qualified,  (as  he  may,  I  think,  wherever  the 

same  is  qualified,  either  as  to  time  or  place,)  he  cannot,  I  think, 

if  he  take  the  acceptance,  sue  the  drawer  upon  the  bill. 

In  answer  to  the  fourth  question  proposed  by  your  Lordships*  4th  Qoestioo. 
I  think,  that  if  A.  was  debtor  to  C*  in  100  /.  previous  to  his  so 
drawing  upon  B»  in  favoiu*  of  C.  to  the  amount  of  100/.,  C. 
could,  upon  A/s  refusing  his  assent  to  an  acceptance,  qualified 
as  mentioned  m  the  third  question,  maintain  an  action  upon  the 

*  1  Canipb.  425,  note, 
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1820.         the  original  debt  against  A*  without  delivering  to  A,  the  bill  »o 
V '  accepted ;  in  case,  at  tlie  time  the  bill  was  drawn,  B,  was  also 


RowK        indebted  to  A.  in  a  like  sum  of  loo  /. 
^'  The  bill  itself,  having  been  dishonoured,   has  become  no 

*       satisfaction  for  the  original  debt ;  the  right  of  action  upon  the 

Uolroydy  J.    original  debt,  therefore,  remains :  and  though,  if  A.  pa j  or 
4th  Question,  tender  to  C.  the  original  debt,  with  the  expenses,  &c.  incurred 
upon  the  dishonoured  bill,  he  will  be  entitled  to  have  that  hiBL, 
delivered  up  again  to  him ;  yet,  until  A,  has  so  done,  the  rigbfc 
to  the  bill,  as  it  appears  to  me,  which  was  given  by  him  to  C  wb^ 
a  security  for,  or  in  order  to  discharge  that  debt,  remains  in  C» 
who  may,  I  think,  bring  an  action,  either  upon  the  originaK 
debt,  or  upon  the  bill ;  or  may  bring  an  action,  including  botbB 
those  causes  of  action,  in  case  they  be  of  such  a  nature  as  to  b^ 
capable  of  being  joined  together  in  one  action.    The  originaB 
debt  is  not  extinguished,  but  the  right  of  action  upon  it  re^ 
mains,  or  is  revived  by  reason  of  the  dishonour  of  the  bill ;  anS 
C.  I  think,  has  a  right  to  retain  the  bill,  which  was  given  to  hinei 
as  a  security,  or  for  the  discharge  of  his  debt,  and  to  use  it 
either  as  aground  of  action  in  itself,  or  as  a  medium  of  proof  for 
establishing  his  original  debt :  and  the  circumstance  of  B*M 
being  also  indebted  to  A.  in  a  like  sum  of  loo/.  appears  to  me 
to  make  no  difference  as  to  C.'s  rights  of  action  ;  for  A.  only  by 
doing  what  by  law  he  is  bound  to  do,  (namely,  by  payment  of 
his  debt,  &c,  to  C.)  may  entitle  himself  to  the  possession  of  die 
bill,  and  thereby  avoid  any  injury,  which  he  may,  otherwise^ 
sustain  by  the  want  of  it  in  seeking  his  remedy  against  B.  for 
the  recovery  of  that  debt. 
Pttrk  J.  Park,  J.    With  respect  to  the  first  question,  as  the  bill  of 

exchange  is  alleged  to  have  been  accepted  according  to  the 

1st  Quchtiuti.  usage  and  custom  of  merchants,  payable  at  a  particular  banker^! 
in  London,  I  am  of  opinion  that  the  holder  was  bound  to  pre- 
sent it  at  that  house  for  payment ;  and  to  aver  in  his  dedara" 
tion  that  the  same  was  presented  at  that  house  for  payment 

To  come  to  that  conclusion,  it  appears  to  me  to  be  only  ne- 
cessary to  consider  who  the  parties  to  the  contract  ore ;  and 
what  contract  the  defendant  on  this  record  has  entered  into. 
The  plaintiff,  or  the  payee,  it  is  true,  originally  took  a  biU 
drawn  upon  the  defendant  generally:  but  when  the  defendant 
had  that  bill  presented  to  him  for  acceptance,  he  said  by  his 
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acceptance,  I  do  not  choose  to  enter  into  this  general  engage- 
ment, for  my  avocations  may,  at  the  time  when  the  bill  shall 
become  due,  call  upon  me  to  be  in  some  distant  part  of  the        ^^^^ 
kingdom;  and,  therefore,  both  for  your  convenience  and  mine,       vouhc 

I  will  specially  accept  it,  payable  at  a  particular  banker's,  or        

where  my  strong  box  or  money  is ;  and  there  you  shall  go  for  i^^ni^J^ 

your  money,  and  not  follow  and  arrest  me  at  a  place  where 

I  have  none :  this  is  the  defendant's  contract.    I  admit  that  the 

holder  might  refuse  to  take  such  an  acceptance ;  but,  having 

taken  it,  can  he  enforce  the  contract  against  the  contractor, 

without  showing  that  the  contractor  has  not  complied  with  his 

own  conditional  acceptance?    May  not  the  acceptor  justly 

cay,  if  the  holder  should  attempt  to  enforce  it  contrary  to  the 

acceptor's  engagement,  non  hac  infcedera  venif    I  think  he 

may ;  for,  that  the  acceptor  has  a  right  to  make  a  special  ac- 

oaptance,  differing  from  that  which  the  drawer  had  wished  to 

impose  upon  him,  as  to  time,  place,  or  amount,  is  admitted  by 

tbose  who  argue  for  the  defendant  in  error.   This  has  eve»  been 

considered  as  law  from  the  time  of  Marius,  who  wrote  in  the 

sixteenth  century  on  bills  of  exchange  ^    The  law  upon  these 

points,  both  as  to  the  right  of  the  drawee  to  make  a  special 

acceptance,  and,  as  to  the  right  of  the  holder  to  refuse  it,  is 

wall  stated,  as  your  Lordships  will  find  it,  in  Petti  v.  Benson  f , 

If,  then,  the  drawee  may  refuse  to  enter  into  any  other  than 

a  special  acceptance,  when  he  has  made  it,  and  it  is  received 

by  the  holder,  surely,  it  becomes  as  much  the  original  contract 

of  the  acceptor  as  if  he  had  written  a  promise  to  pay  on  cer* 

tun  conditions ;  or  had  promised  to  pay  at  a  certain  banker's, 

and  no  where  else.    The  true  sense  of  the  case  seems  to  be, 

and  the  principle  is,  that,  whenever  the  place,  at  which  the 

contractor  is  to  perform  it,  forms  a  part  of  his  express  contract, 

and  the  duty  is  not  merely  collateral  to  it,  it  is  necessary  both 

to  aver  and  prove  a  failure  on  that  precise  point  on  the  part  of 

the  defendant.   Thus,  in  i  Rolle's  Abridgment  t,  it  is  said,  '^  If 

a  place  of  payment  is  limited  by  the  condition,  the  party  is  not 

bound  to  pay  in  any  other  place."    Here,  the  duty  is  created 

by  the  instrument  itself,  with  certain  limits  and  qualifications. 

♦  Mar.  p.  17.  4th  ed. 

t  Comb.  452. 

t  Tit.  Conditiun,  p.  444,  1.  7.  and  p.  445.  1.  52. 
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l8l^0.        No  duty  to  be  perfected  by  the  acceptor  arose  anterior  to  the 
very  inBtruinent  itself;  and  the  acceptor  can  only  be  answerable 
to  the  extent  of  his  engagement,  by  his  qualified  acceptance. 
TouKG.  If  we  were  to  speak  of  the  conrenience  of  this  or  that  prac- 

tice,  there  can  be  no  question  that  it  would  be  most  confo- 

1st  Qu4tion.  ""^^^  ^^  ^®  presentment  of  the  bill  at  the  place  where  it  ii 
made  payable  should  be  deemed  a  condition  precedent ;  for  it 
would  be  very  inconvenient  that  acceptors,  such  as  the  ordinal 
defendant,  should  be  made  liable  to  answer  every  where,  whea 
it  is  notorious  that  they  have  made  provision  at  a  particular 
place,  where  alone  they  engage  to  pay.  There  is  no  ante- 
cedent duty  as  against  the  defendant,  save  that  arising  on  the 
bill ;  and,  therefore,  the  instrument  or  bill  must  be  looked  it 
for  the  purpose  of  seeing  what  the  duty  is. 

This  case  has  not  been  fitly  compared  to  the  case  of  bondi ; 
for  there  the  penalty  creates  the  debt,  and  the  party  is  liable 
upon  it,  but  is  to  discharge  himself  from  the  penalty  by  brings 
ing  Idmself  within  the  terms  of  the  condition :  that,  therefore^ 
must  be  matter  of  defence.  But  where  a  suit  is  in  assumfii 
upon  a  contract,  the  plaintiff  must  show  that  he  has  done  ewerj 
thing  which  lay  upon  him  to  do,  in  order  to  bring  himself  witbia 
the  contract,  and  entitle  him  to  sue  upon  it.  Now  here,  faj 
the  terms  of  this  acceptance,  a  promise  is  made  by  the  acceptor 
to  pay  at  Perring  /k  Co.'s ;  the  plaintiff,  who  sues,  then  mvt 
bring  hin^self  within  those  terms,  by  showing  that  he  made 
a  demand  at  the  place  where  the  defendant  said  he  would  paj; 
and  he  cannot  be  made  liable  beyond  the  extent  of  his  contract 
Where  a  defendant  contracts  generally  to  pay  a  sum  of  monejr, 
he  is  liable  to  a  creditor  every  where;  but,  where  a  person 
binds  himself  to  pay  at  a  particular  place,  he  is  not  lii^ile  it 
any  other  place,  till  defiiult  be  made  at  the  particular  plaoCi 
For,  otherwise,  suppose  a  bill  drawn  upon  one  just  before  goiog 
the  circuit  (and  thb  case  is  put  by  one  of  the  most  leamel 
judges  who  ever  adorned  the  Court  of  Common  Pleas,  I  meiA 
Mr.  Justice  Chambre  *),  which  will  faU  doe  during  the  absence 
of  such  drawee ;  such  a  person  living  in  chambers  leaves  no 
servant  on  his  departure,  exccptbg,  perhaps,  a  laundress ;  iriiet 
can  be  done  in  such  a  case,  except  to  deposit  the  money  with 

*  In  Gammon  r.  Schmoll,  5  Taunt.  350. 
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banker,  and  make  the  bill  payable  at  that  banker's  ?    Other*        laeo. 

iae  such  person  would  be  liable  to  be  arrested  at  any  place  in  ^^^-v— 

16  course  of  his  joumey,  where  he  might  have  no  money,        ^^^^ 

hichy   indeed,  he  would  be  the  less  likely  to  have  after 

taking  provision  at  his  banker's.    I  agree  with  that  learned 

idge,  that  it  is  a  great  convenience  to  the  public  to  maintain      -PorAr,  J. 

teae  special  acceptances. 

Buty  it  is  said  at  the  bar,  if  you  can  show  that  you  had  your 
loney  at  your  banker's,  you  would  have  a  complete  defence. 
I  it,  then,  no  vexation  to  be  causelessly  arrested  ?  Is  a  law- 
lit  no  vexation  ?  Is  it  nothing  to  be  20  /.  or  30  L  out  of  pocket, 
tough  you  gain  your  cause  i  And  this  evil  is  only  met  by  the 
ifling  inconvenience  of  an  obligation  on  the  plaintiff  to  call 
witness  to  prove  a  presentment.  Indeed,  if  we  speak  of  in- 
onvenience,  it  is  all  the  other  way ;  for,  instead  of  the  trifling 
iconvenience  arising  to  a  holder  from  the  necessity  of  calling 
ae  witness  to  prove  a  presentment,  every  banker  must,  if  the 
ther  view  of  the  case  be  adopted,  keep  a  number  of  clerks  to  go 
ally  to  all  parts  of  the  town,  for  the  purpose  of  receiving  pay- 
lent  of  bills.  So  greatly  was  this  inconvenience  felt,  that  the 
tank  of  England  will  not  discount  any  bill  that  is  not  payable 
t  a  banker's. 

But  we  have  been  told  at  the  bar  that  the  weight  of  autho- 
itj  is  against  the  plaintiff  in  error.  Let  us  examine  the  cases, 
nd  see  whether  the  decisions  in  the  Court  of  King's  Benchy 
nd  one  or  two  at  nisiprius,  before  Lord  Chief  Justice  Gibbs, 
any  with  them  the  same  weight  of  reason  as  those  decided  by 
lie  Court  of  Common  Pleas  sitting  in  bank ;  or,  whether  the 
!ourt  of  King's  Bench  has,  in  thb  respect,  been  consistent  with 


The  first  case  is  Smith  v.  De  la  Fotdainef  of  which  there  is 
short  note  in  my  brother  Bayley's  Treatise  on  Bills  of  Ex* 
hange* :  however,  a  more  full  account  is  given  of  it  in  a  note 
0  Mr.  Holt's  niH  prius  oases  f,  which  is  taken  from  a  manu- 
cript  of  my  brother  Holroyd;  and  there  seems  no  doubt,  that 
1 1785  Lord  Mansfield  at  nisipriusy  and  the  Court  of  King's 
^ch  afterwards,  decided,  that  words  similar  to  those  here 
ised  were  not  words  restricting  or  qualifying  the  acceptor's 

•  p.  139,  note  b.  3d  ed.  t  p.  366. 
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18S0.        liability,  but  rendering  him  liable  generally ;  and  that  it  was  not 
* *        '  necessary  to  prove  a  demand  at  the  particular  place  in  an  action 

HOWE        against  the  acceptor.    But  how  has  this  been  followed  up? 
TouxG       ^yon  V.  Sundius  *  is  a  mere  nui  prius  opinion,  before  the  de- 

......        cisions  of  either  CaUaghan  ▼.  Aylett,  or  FenUm  v.  Gcumdry. 

Parky  J.      Then  came  the  case  of  Fenion  ▼.  Goundryf,  m  which  the  Court 
lit  Question,  undoubtedly  held  that  doctrine  which  is  now  under  discusiian; 
and  which  treated  an  acceptance  like  the  present  not  as  a  coor 
ditional  acceptance,  but  as  a  mere  expansion  of  the  promke  to 
pay.     But  how  is  that  consistent  with  the  doctrine  laid  down  in 
Parker  v.  GordonXf  by  two  of  the  Judges  §,  who  were  parties 
to  the  d^ision  of  Fenion  v.  Goundry?    Parker  v.  Gordon  wm 
an  action  against  the  drawer ;  and  I,  therefore,  do  not  quote 
the  case  as  an  authority,  except  to  show  that  such  words  m 
these  were  considered  as  a  special  acceptance.    "  If  a  piitf 
'<  (says  Lord  EUenborough  in  the  last-mentioned  case)  choose  to 
<'  take  an  acceptance  at  an  appointed  place,  it  is  to  be  presomed 
**  that  he  will  inform  himself  of  the  proper  time  for  receiving  ptf- 
*'  ment  at  such  place,  and  he  must  apply  accordingly.''  And,  is 
Elford  V.  Teed\\y  his  Lordship  says  tlwt  the  case  of  Porier  v. 
Gordon  was  conformable  with  the  doctrine  which  he  had  usuaBf 
held.    Lawrence,  J.  says,  in  Parker  v.  Gordon,  ^*  The  ptrtj 
<<  might  have  refused  to  take  the  special  acceptance;  but  if  he 
**  choose  to  take  the  acceptance  in  that  manner,  payable  atA$ 
**  banket' &,  does  he  not  agree  to  take  it  payable  at  the  anal 
'<  banking  hours  V*    And  Le  Blanc,  J.  says,  in  the  same  caie^ 
*<  If  a  party  will  take  an  acceptance,  payable  at  a  banker's^  he 
**  must  present  it  at  a  proper  time,  according  to  the  known 
**  method  of  conducting  the  banking  business ;  otherwise  the 
*'  greatest  inconveniences  to  trade  would  ensue." 

Two  very  modem  cases  have  been  quoted  to  your  Lordahipi 
to  show  that  Lord  Chief  Justice  Gibbs  concurred  with  the 
decision  of  the  Court  of  Rmg's  Bench  in  Fenton  v.  Goundrg; 
namely,  the  cases  of  Head  v.  Setoeli,  and  Richards  v.  Lord 
Milsingion  H.  I  will  speak  of  Head  v.  Seivell  first  It  is  saf' 
ficient  to  observe,  that  it  was  only  a  nisiprius  case:  next,  it  ii 
so  singular  a  case,  that  either  the  note  is  incorrect,  or  the 

*  1  Cambp.  43a.  §  Lord  EUenborough,  C.  J.  &  Grose,/- 

t  13  East.  II  I  M.&S.  28. 

J  7  East,  385.  i[  Holt,  N.  P.  C.  363. 
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opinion  of  the  Lord  Chief  Justice  is  not  delivered  with  that  very        1820. 
learned  person's  usual  accuracy  and  precision.    For.  in  the  year  • 

1 8 1 6,  he  begins  his  observations  by  sa3ring,  that  after  thirty-five        ^^^^ 
jrears  experience  he  had  never  known  the  objection  to  pre*       youvg. 

vail,  and  therefore  could  not  admit  the  necessity  of  the  proof.        

What?  had  he  not  known  of  the  case  of  Callaghan  v.  J^if  ,.^!^i', 
decided  in  1811,  five  years  before,  in  the  Common  Pleas,  by 
Mr.  Justice  Heath,  Mr.  Justice  Lawrence,  and  Mr.  Justice 
Cbambre,  as  eminent  persons  as  ever  sat  on  that  bench ;  and 
which  case,  in  consequence  of  its  having  been  much  opposed 
the  following  term  in  Fenton  v.  Goundry^  made  them  the  com- 
mon talk  in  Westminster  Hall  ?  Had  he  not  heard  ot  the  case 
of  Gammon  v.  SchmoU,  then  quoted  to  him,  and  decided  two 
yean  before,  in  the  very  same  Court  by  his  then  colleagues^ 
Mr.  Justice  Heath,  Mr.  Justice  Chambre,  and  the  very  learned 
person  who  afterwards  succeeded  him  in  the  Chief  Justiceship, 
Id  iM>th  of  which  cases  the  objection  prevailed  ?  And  then  again, 
dioogh  his  Lordship  is  stated  to  have  said,  that  he  never  knew 
die  objection  prevail,  he  concludes  by  saying  he  knows  there 
are  conflicting  cases.  The  other  case  of  Richards  v.  Lord  MU-- 
$higUm  he  decides  that  he  may  preserve  his  own  consistency  in 
a  former  case  of  Price  v.  Mitchell  * :  but,  upon  looking  at  that 
caae,  it  will  be  found  a  mere  memorandum  at  the  foot  of  a  note, 
which  never  was  held  to  be  a  condition,  but  a  mere  memorandum 
or  direction.  I,  therefore,  do  not  consider  these  cases  as  adding 
much  weight  to  the  authority  of  the  King's  Bench. 

But  I  find  the  King's  Bench,  in  Sandenon  v.  JSoioef  f ,  which 
waa  confirmed  by  an  unanimous  judgment  in  the  Exchequer 
dbamber  j:,  deciding  diametrically  opposite  to  the  case  a£Fenion 
V.  Croundry :  and  every  word  of  the  judgment  of  that  great  and 
eminent  judge  Lord  Ellenborough  is,  in  my  mind,  conclusive  in 
fim>ur  of  the  plaintiff  in  error.  Agreeing,  as  I  do,  with  the 
learned  editor  of  th6  Treatise  on  Bills  of  Exchange  §,  that  it 
is  difficult  to  reconcile  in  principle  with  the  case  of  Sandenon 
V.  B&tveSf  that  of  Fenton  v.  Croundry ;  and  Sanderson  v.  Botoes^ 
beii^  the  last  in  decision,  ratified  by  the  decision  of  the  twelve 
Judges  of  England,  and  most  agreeable  to  good  sense,  reason, 
wad  convenience,  I  think  that  it  ought  to  prevail.    The  only 

*  4  Camp.  aoo.  I  Bowes  r.  Howe,  5  Taunt.  30. 

+  14  East,  500.  §  Bayley  on  Bills,  1B5,  note  I.  3d  cd. 
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difference  between  Sanderson  v.  Bwes,  and  thii  case  is,  that 
Sanderson  ▼.  Baaoes  was  an  action  against  tlie  maker  of  a  pro- 
missory note;  thb  case  is  against  the  acceptor  of  a  UB  of 
exchange ;  but  I  need  not  inform  your  Lordships,  that  the 
Comts  in  Westminster  Hall  have  long  thought  the  analogy  be- 
Pm-k,  J.      tween  notes  and  bills  so  strong,  that  the  rules  established  ai  ts 
ues  CD.  ^^^  ought  also  to  prevail  as  to  the  otlier ;  Het/lyn  v.  Adasmm^ 
Brown  v.  Harradeni,  fully  prove  this  position.    Then  let » 
read  the  case  o£  Sanderson  v.  Boiaoes ;  and  if «'  bill"  be  read  fir 
**  note,"  is  not  every  word  of  Lord  Ellenborough's  lumiaow 
',  reasoning  decisive  of  the  present  question  ?  In  that  caie  dK 

Court  of  King's  Bench  held  presentment  at  the  banking-hooff 
necessary.  Bowes  v.  Howe  %  contains  the  a£Bmiance  of  tUi 
proposition,  though  there  was  a  reversal  upon  another  poiatii 
that  particular  cause.  And,  in  conformity  to  that  opUs^ 
Lord  EUenborough,  in  a  subsequent  case  of  Roche  v.  CamfUHt 
hdd,  that  it  was  a  fatal  variance  in  a  declaration  not  to  Ms 
that  the  note  was  payable  at  a  particular  place  where  the  aole 
was  so  payable.  And  his  Lordship's  language  is  pecufinij 
emphatical  and  applicable  to  this  case ;  for  he  says,  **  Tbm  de- 
**  claration  represents  the  promissory  note  as  containing  m 
absolute  and  unqualified  promise  to  pay  the  money.  BH, 
by  the  instrument  produced,  the  maker  only  promises  to  ftj 
upon  the  specific  condition  that  the  pajrment  is  demanded  ft 
**  a  particular  place.  We  have  lately  held  (alluding  to  Stth 
**  derson  v.  Bowes)  that  where  the  place  of  the  paymeot  h 
**  mentioned  in  the  body  of  the  note  it  forms  a  material  paitof 
**  the  instrument."  So,  here,  the  acceptor  only  undertakats 
pay  upon  the  specific  condition  that  the  payment  is  demaaded 
at  a  particular  place :  this,  and  no  other,  is  the  contract  of  die 
acceptor. 

Having  thus  shown  the  inconsistency  of  these  decisions,  mi 
that  Sanderson  v.  Bowes  has  not  only  had  the  judgment  of  As 
King's  Bench  in  favour  of  ^that  opinion,  which  I  presume  to 
deliver,  but  the  confirmation,  as  to  this  point,  of  the  wbok 
Exchequer  Chamber,  can  I  hesitate  in  saying,  that  the  stroiV 
current  of  authority  is  in  favour  of  the  plaintiff  in  error,  wbcB 
I  add,  the  authority  of  Judges  Heath,  Lawrence,  and  Chanfareii 

•  2  Burr.  669.  t  5  Taunt.  30. 

4  T.  R.  148.  I  3  Camp.  247. 
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in  Callaghan  v.  Aylett^  declaring  that,  doubtless,  there  may  b6        1820. 
a  qualified  acceptance  of  a  bill  which  a  holder  is  not  bound  to  ' 
receive,  but,  that  if  he  acquiesce  in  it,  he  must  conform  to  the        ^^^^ 
terras  of  the  acceptance  ;  and  the  further  authority  of  Judges       tou'no. 
Heath,  Chambre,  and  Dallas,  in  Gammon  v.  SchmolL    Mr.        — 
Justice  Heath  *,  treats  it  as  a  condition  precedent,  which  must       q*  ^ 
be  shown  to  be  performed.    The  reasoning  of  Mr.  Justice 
Chambre  does  not  seem  to  have  been  sufficiently  adverted  to ; 
and  nobody  will  deny  his  ability  as  a  lawyer,  and  his  great  skill 
as  a  pleader.    That  learned  JudgQ  says,  **  I  thmk  the  case  is 
^'  dear,  upon  rules  of  plain  common  sense  and  understanding, 
'/  without  going  into  all  the  cases.    A  man.  is  not  bound  to  re- 
**  ceive  a  limited  and  qualified  acceptance ;  he  may  refuse  it, 
**  and  resort  to  the  drawer ;  but,  if  he  do  receive  it,  he  roust 
**  conform  to  the  terms  of  it." — "  What  is  the  meaning  of  these  / 

1'.  words,  accepted^  payable  at  f  They  have  a  meaning :  they 
impose  a  condition ;  and  the  person  receiving  such  an  accept- 
ance must  comply  with  the  condition,  and  in  pleading  must 
show  his  compliance.  It  would  greatly  circumscribe  the  ne- 
"  gociation  of  bills  6f  exchange  if  this  were  not  so ;  for  they 
^  would,  instead  of  being  of  general  accommodation,  be  re- 
^  strained  in  their  use  to  such  persons  in  trade  as  have  a  fixed 
^*  place  of  business.*'  I  have  already  endeavoured  to  show  your 
Lordships  that  the  inconvenience  to  holders  of  bills  and  to 
iHUikers  would  become  ruinous  by  the  number  of  clerks  which 
Aey  must  employ,  if  such  an  acceptance  is  to  be  held  to  make 
|he  acceptor  universally  liable. 

.  On  these  authorities,  and  upon  the  principles  of  common 
jiense  and  understandmg,  I  am  of  opinion,  on  the  first  question, 
lliat  the  holder  was  bound  to  present  this  bill  at  Sir  John 
^Perring'q  house  for  pajrment,  and  to  aver  that  it  was  so  pre- 
aented. 

.  As  to  the  second  question,  viz,  whether  such  an  acceptance  ad  Questioa. 
it.to  be  considered  in  law  as  a  qualified  acceptance,  I  answer, 
dw^  the  whole  of  my  reasoning,  with  which  I  have  troubled 
your  Lordships,  is  founded  upon  the  affirmative  of  that  pro- 
position. All  the  text  writers  upon  bills  of  exchange  are  dear 
on  this  point.    I  take  it,  that  any  acceptance  varying  firom 

*  In  Gammon  v.  Schmoll,  5  Taunt.  353. 
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I8f0.        the  absolute  tenor  of  that  which  the  drawer  expected  by  the 
'  language  which  he  used  in  drawing  the  bill,  either  in  the  warn, 
the  time,  the  place,  or  the  mode  of  payment,  is  a  coixditioiiii 
TouvG.      acceptance,  which  tlie  holder  is  not  bound  to  receive :  boC^if 
-^—       he  do,  the  acceptor  is  liable  for  no  more  than  he  has  undertaln. 
adi^iesdoQ    ^^  doctrine  of  qualified  acceptance,  as  to  part  of  the  mooqr, 
is  spoken  of  in  Marius*,  and  in  Molloyf  •    So,  in  the  latter 
book,  a  partial  acceptance  as  to  time  is  mentioned :(.     Thiiii 
confirmdl  in  Beewes's  Lex  Mercatoria^y  and  by  Mr.  Jastiot 
Bay  ley  p.  ^  It  was  treated  as  a  qualified  acceptance  in  Sandenm 
▼•  Botoes ;  and  by  Mr.  Justice  Lawrence,  in  Parker  r.  GordM; 
and  again  in  Callaghan  v.  Aylett^  and  Gammon  v.  SchmM^  in  tlie 
Common  Pleas ;  I  therefore  feel  no  difficulty  in  staling  to 
your  Lordships,  that  I  conceive  this  to  be  a  conditional  a^ 
ceptance. 
3d  Question.       The  third  question,  in  my  view  of  the  case,  is  not  of  diSedt 
solution.    Marius  supposes  f ,  that  if  the  holder  take  from  do 
acceptor  an  acceptance,  even  for  a  part  only  of  the  moaej 
drawn  for,  he  may  do  so,  provided  he  protests  and  gives  notice 
to  the  drawer,  and  the  bill  is  not  thereby  void ;  nor,  accoiAig 
to  what  he  says  in  page  si,  does  it  prevent  the  holder  fivA 
having  recourse  against  the  drawer.    This  is  stated  in  die  cut 
of  so  material  a  change  as  a  defidcation  of  part  of  the 
drawn  for.    But  to  the  case  put  by  your  Lordships,  I 
that,  if  the  qualification,  either  as  to  time  or  place,  works  neilte 
injury  nor  inconvenience  to  the  drawer,  the  holder  is  not  pi^ 
vented  (in  case  of  non-pajrment)  from  his  remedy  agotnsi  tfc^ 
drawer,  because  he  has  taken  such  qualified  acceptance,  b 
the  case  out  of  which  this  question  arises  it  neither  prodnetf 
the  one  nor  the  other:  but  it  is  a  custom  productive  oignd 
convenience  to  every  one  concerned  in  trade,  and  widioot 
which  qualification  bills  of  exchange  are  not  discountaUe. 
4th  Question.      As  to  the  fourth  question,  I  am  of  opinion,  that  C  could  not 
mamtain  hb  action  for  the  original  debt  against  A.  the  drawcfi 
without  delivering  up  to  him  the  bill  so  accepted.    Becanrt^ 
having  once  accepted  such  bill  in  lieu  of  and  in  satisfaction  of 
his  debt,  he  cannot  recover  for  the  original  debt  without  reb* 

•  pp.  17,  ai.  §  p.  481.  4th  ed.  fol. 

t  b.  2.  ch.  10.  s.  21.  II  Bayley  on  Bills,  pp.  85, 86. 3dcd. 

tid.  s.  28.  fp.  17. 
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qnithing  the  supposed  security ;  which,  being  an  acceptance  by 

JBy  (whom  the  question  supposes  to  be  indebted  to  the  drawer,) 

will  amount,  at  all  events,  to  an  acknowledgment  of  the  debt.        ^owe, 

For,  although  it  is  not  always  true  that  the  drawee  is  a  debtor       touhg. 

of  the  drawer,  yet,  perhaps,  when  the  drawee  accepts,  it  is        

primd  facie  evidence  of  a  debt.  The  case  of  Kearslake  ▼.  ^tuOnMiL«. 
Mcrgan  *,  where  it  was  held,  that  to  an  action  for  goods  sold 
fod  delivered,  it  was  a  good  plea  to  say  that  the  defendant  had 
indorsed  to  the  plaintiff  a  promissory  note,  payable  to  him,  the 
defendant,  *'  for  and  on  account  of"  the  said  debt,  is  not  inap- 
plicable to  this  question,  to  show  that  C.  could  not  maintain 
an  action  for  his  original  debt  while  he  held  in  his  hands  a  bill 
giren  to  him  by  the.  defendant  to  that  amount.  I,  therefore, 
aatwer  to  the  fourth  question,  in  the  negative. 

Batlet,  J.  In  answer  to  the  first  question,  I  submit  that  Bayley,J. 
the  efiect  of  such  an  acceptance  is  this,  that  to  entitle  the  q^  ^ 
fcolder  to  sue  tlie  drawer  or  indorser,  it  casts  an  obligation  upon 
ihn  to  present  the  bill  at  Sir  John  Perring  &  Co.'s  for  payment, 
jsid  to  aver  in  his  declaration,  that  the  same  was  so  presented ; 
hat  that,  as  against  the  acceptor  himself,  the  holder  is  not 
iNHiad  so  to  present  it ;  that  he  is  tmder  no  obligation  to  aver 
noj  auch  presentment  in  his  dedaration ;  and  that  the  only 
4Mii0eqttence  of  his  neglect  to  present  is  this,  that  the  acceptor 
jet  up  any  loss  he  has  sustained  thereby  as  matter  of 
This  question  is  raised  upon  a  demurrer  to  the  plain- 
tiff's dedaratioii*  The  point,  therefore,  is  not  whether  a  neg. 
1«D|  to  present  may  not,  even  as  against  an  acceptor,  in  some 
enwi,  constitute  a  defence,  but  whether  the  presentment  is  or 
it  jmH  an  essential  part  of  the  plaintiff's  title.  A  presentment 
demand  at  the  place  of  payment,  and  to  detennine  this 
the  rules  which  the  law  has  laid  down  as  to  cases  in 
tdttdi  a  demand  is  or  is  not  necessary,  most  be  considered. 
One  of  these  rules  I  take  to  be  this^  that  where  a  man  engages 
t0  pay  upon  demand  what  is  to  be  considered  his  own  debt, 
he  is  liable  to  be  sued  upon  that  engagement,  without  any 
pfcvious  demand;  and  that  a  tender  or  readiness  to  pay  must 
by  way  of  defence  from  the  defendant;  but  that  if  he 
to  pay  upon  demand  what  was  not  his  debt,  what  be  is 

♦ST.R.  513. 
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IB^.        under  no  obligation  to  pay,  what  but  for  such  engagenieni  be 

^       ^  would  never  be  liable  to  pay  to  any  one,  a  demand  is  essential^ 

^^^^       and  part  of  the  plaintiff's  tide.    If  a  man  make  a  note  payable 

TouKo.      on  demand,  it  is  settled  by  law  that  a  special  demand  need  not 

be  stated  in  the  declaration,  nor  proved  upon  the  trial.    And 

Bmdey^J.     ^^^^  -^  ^^  reason  ?    Because  the  note  is  considered  as  gifCB 
ift  Question.  ^,.,  .,,,  ,  i.» 

for  what  is  to  be  considered  the  party  s  own  debt.    In  common 

actions  of  assumpsit  the  promise  is  always  stated  to  be  to  pajr 

when  thereto  afterwards  requested;  yet  a. special  request  is 

never  stated  or  proved ;  and  the  distinction  in  this  respect  it 

correctly  taken  in  Birks  v.  Trippet  *.    That  case  was  astumjfnt 

on  a  promise  to  pay  40/.  upon  request,  if  the  defendant  did  not 

perform  an  award  between  him  and  the  plaintiff;  the  defendant 

pleaded  a  bad  plea,  to  which  there  was  a  demurrer :  and  dKB 

Saunders,  for  the  defendant,  objected,  that  the  plaintiff  hid 

not  laid  any  request  of  the  penalty  of  40/.    ^'  For  the  deeli- 

*'  ration  is,  that  the  defendant  promised  to  pay  upon  reqoesi^  if 

^*  he  did  not  perform  the  award ;  and  the  request  is  materiali  fir 

**  he  took  a  difference  between  a  mere  duty  and  a  coUatenl  soil 

**  For  where  a  mere  duty  is  promised  to  be  paid  upon  reqosi^ 

^'  as  if,  in  consideration  of  all  monies  lent  to  the  defendant^  hi 

''  promised  to  pay  them  again  upon  request,  no  actual  requeitii 

^'  necessary,  butfthe  bringing  of  the  action  is  a  sufficient  requMt; 

*^  but  otherwise  it  is  upon  a  promise  to  pay  a  collateral  sum  opsa 

*'  request ;  for  there  an  actual  request  ought  to  be  made  beAit 

**  the  action  brought   Now  here  the  promise  of  pajrment  rf 40iL 

**  upon  request  is  collateral,  and  is  a  penalty,  and  not  a  precedeal 

*^  duty,  and  therefore  there  ought  to  have  been  a  request  befive 

«  the  action  brought  '^  and  of  that  opinion  was  the  whole  Court, 

and  judgment  was  given  for  the  defendant.    There  are  msmr 

other  cases  t  to  the  same  effect,  but  the  principle  is  so  vol 

established  that  it  is  unnecessary  to  cite  them.    Another  tale 

upon  the  subject  of  demands  I  take  to  be  this:  that  the-fifinK 

a  special  time  and  place  for  payment  will  not  make  an  actod 

demand  at  that  time  and  place  necessary,  as  part  of  the  pUs* 

tiff's  title  in  a  case,  in  which,  otherwise,  the  demand  would  out 

be  necessary;  but  that  in  that  case  also  a  tender  or  readioa* 

to  pay  at  the  time  and  place  is  matter  of  defence,  and  of  defesc^ 

♦  1  Saund.  33.  a.  f  Sec  1  Wms/s  Saund.  33.  a.  note  a. 
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only.  An  award  directs  money  to  be  paid  at  a  given  time  and  1820. 
place.  In  an  action  on  such  award,  does  the  declaration  allege 
any  demand  at  that  time  or  place  ?  certainly  not.  Upon  an 
application  inde  for  an  attachment,  is  not  the  attachment  con-  young. 
atantly  granted,  though  personal  demand  was  not  made  at  the  — - 
time  or  place;  and  though  attendance  at  the  time  or  place  is  i^^^^^^ni 
not  stated  ?  In  assumpsit  on  the  award  the  declaration  would 
be,  that  the  defendant  promised  to  perform  the  award,  and  that 
the  award  directed  payment  at  a  given  time  and  place:  in 
substance,  therefore,  (incorporating  the  promise  and  the  award 
together,)  it  is  a  promise  to  pay  what  is  properly  a  debt  of  the 
defendant's  at  a  given  time  and  place ;  and  yet  the  declaration 
never  states  either  attendance  by  the  plaintiff  at  the  place,  or  a 
demand  by  the  plaintiff  at  the  place :  the  utmost  which  it  states 
U,  that  the  defendant  did  not  pay  at  the  time  or  place,  or  at 
$By  other  time  or  place.  To  debt  on  bond,  the  defendant, 
after  oyer  of  the  condition  of  the  bond,  which  was  the  perform- 
ance of  an  award,  pleaded  no  award  made.  The  plaintiff 
leplied  an  award  made  directing  the  defendant  to  pay  the 
plaintiff  66 L  at  his  house  at  Seven  Oaks,  on  the  2 2d  October, 
between  the  hours  of  ten  and  twelve ;  but  that  the  defendant 
did  not  pay  the  661.  which  he  ought  to  have  paid  on  tliat  day, 
according  to  the  form  and  effect  of  the  award  *.  There  are 
^ree  precedents  to  this  effect  in  Mr.  Caldwell's  book  upon 
Awards t,  the  first  in  assumpsit,  the  other  two  in  debt:  and 
there  are  many  similar  precedents  in  other  books.  The  first 
stated,  that  an  action  had  been  brought  to  recover  a  balance 
of  account ;  that  the  cause  was  referred ;  that  each  party  under* 
took  to  the  other  to  peiform  the  award :  and  that  the  award 
was,  that  the  defendants  should  pay  /.  being  the  balance  of 
account  due  from  the  defendants,  at  the  office  of  L.  and  M., 
iituated  in,  &c.  between  ten  and  twelve  a.  m.  on,  &c.  Whereof 
defendants  had  notice ;  yet  they  did  not  pay  the  plaintiffir  the 
aaid  sum,  or  any  part  thereof,  on,  &c.  at  the  said  office  of  Z. 
and  M.f  or  elsewhere,  or  at  any  other  time  whatever ;  although 
defisndants  afterwards,  viz.  on,  &c.  at,  &c.  were  required  by 
{daintiffs  so  to  pay  the  same.  The  second  stated,  that  diffe- 
rences had  arisen,  and  were  referred;    that  the  arbitrator 

•  Lutw.  558.  t  PP-  3»8.  332, 323- 
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1820.        awarded ;  that  on  a  balance  of  all  accounts  between  the  parties, 
'  '      V ^  there  was  due  and  owing  from  defendant  to  plaintiff  61 L  10  s. 

RowE        which  he  directed  to  be  paid  on  the  10th  of  June,  between 
youNo.      eleven  and  one,  at  the  house  of  one  G.  H,  plaintiff's  attomejr, 

— ^        whereof  defendant  had  notice ;  yet  defendant  did  not  pay  the 
Bm/leif,  J.     same,  or  any  part  thereof,  at  the  time  and  place  appointed  for 
the  payment  thereof  as  aforesaid  ;  nor  hath  he  since  paid  the 
same,  but  hath  wholly  fs^iled,  and  made  default,  whereby  an 
action  hath  accrued,  &c. — Now,  upon  what  principle  do  these 
declarations  omit  to  state  attendance  at  the  place,  or  demand 
at  the  place  ?     Clearly  upon  this,  that  the  money  awarded  to 
be  paid  became  a  debt  from  the  defendant ;  that  he  was  under 
a  general  obligation  to  pay,  and  not  confined  to  time  or  place; 
and  that,  therefore,  attendance  at  time  and  place  was  not  part 
of  the  plaintiff's  title ;  but  readiness  to  pay  at  time  and  place  was 
matter  only  of  defence.     Mr.  Caldwell,  indeed  *,  lays  it  down, 
that  where  the  money  is  to  be  paid  at  a  certain  time  and  place, 
^e  plaintiff  must  aver  that  he  attended  there  at  the  time  ap- 
pointed, and  remained  until  the]pcriod  witliin  whish  paymentwas 
to  be  made ;  but  this  position  is  evidently  founded  on  a  mistaken 
notion  of  the  case  of  Phillips  v.  Knightly -^ :  there,  according 
to  Fitzgibbon,  the  plaintiff  was,  upon  receiving  the  money,  to 
give  the  defendant  a  covenant  of  indemnity ;  there  were,  there- 
fore, to  be  two  concurrent  acts ;  viz.  the  payment  of  the  money> 
and  giving  of  the  covenant ;  and  the  plaintiff  could  not  sue  for 
money  without  showing  a  readiness  on  his  part  to  give  the 
covenant,  which  he  had  not  done.     This  case,  therefore,  is  not 
at  variance  with  the  established  precedents,  and  I  have  cmlj 
noticed  it,  that  a  mistake  in  a  useful  book  may  be  corrected* 
Another  class  of  cases  which  I  will  mention,  arc  cases  of  rents. 
Kent  is  reserved  in  some  cases  generally,  and  tlien  the  proper 
place  for  the  pajrment,  the  place  appointed  by  law,  is  the  land 
out  of  which  it  issues.    In  some  cases  it  is  expressly  made  psf* 
able  at  some  otlier  place :  and  yet,  in  either  case,  is  there  s 
precedent  either  in  debt  on  the  reddendum^  or  in  covenant,  rf 
an  averment  that  the  plaintiff  was  at  the  time  and  place  to 
demand  it  ?     The  declaration  in  such  cases  is  always  genefslf 
that  on  such  a  day  so  much  of  the  said  rent  became  due  and  in 

♦  p.  194*  t  Fitzg.  53.  1  Barnard.  84. 
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arrear,  and  that  defendant,  although  often  requested,  had  not  1820. 
paid.  So,  in  covenant  upon  a  mortgage  deed  to  pay  the  mort- 
gage-money on  a  given  day,  in  Lincoln's  Inn  Hall,  or  in  any 
olbeT  place ;  or  in  debt  upon  a  single  bill  to  pay  money  for  YouNa. 
a  past  consideration,  at  a  given  place,  the  declaration  never  ■ 
alleges  attendance  or  demand  by  the  plaintiff,  but  merely  alleges  .  tOwatinn. 
non-payment  by  the  defendant.  Now,  what  can  be  the  prin- 
ciple of  all  these  cases  i  What  but  this,  that  the  money  to  be 
paid  is  a  debt  from  the  defendant;  that  it  is  due  generally 
and  universally;  that  it  will  continue  due,  though  there  be 
a  neglect  on  the  part  of  the  creditor  to  attend  at  the  time 
and  place  to  receive;  that  it  is  matter  of  defence  on  the 
part  of  the  defendant  to  show  that  he  was  in  attendance  to 
pay,  but  that  the  plaintiff  was  not  in  readiness  to  receive; 
and  that  defence  will,  generally  speaking,  be  in  bar  of  da- 
damages  only,  not  in  bar  of  the  debt,  and  must  be  accompanied 
with  a  bringing  of  the  debt  into  court.  The  instances  in 
which  this  is  made  matter  of  defence  will  throw  light  upon  the 
point.  Most  of  those  instances  occur  in  demands  for  rent ; 
but  no  distinction  in  principle  can  be  drawn  between  cases  of 
rent,  and  cases  of  other  debts.  I  will  mention  some  of  these 
cases.— Lease  for  years,  rendering  10/.*  yearly  at  Easter,  and 
for  performing  of  covenants,  each  bound  in  20  /.  Non-payment 
of  rent  at  Easter,  and  therefore  the  20  L  claimed.  Plea,  ready 
to  pay  at  the  day  on  the  land,  and  no  one  attended  to  receive ; 
and  the  plea  was  held  good.  In  Kidtoelly  v.  Brandi,  rent  of 
land  at  Lomer  was  reserved,  payable  at  Hide  :  and  the  ques- 
tion was,  whether  the  landlord  could  re-enter  for  non-payment 
of  rent  without  demand ;  it  was  adjudged  (though  there  are 
cases  since  to  the  contrary)  that  he  might :  the  reason  given  10^ 
that  the  rent  being  made  payable  at  a  place  off  the  land,  it  lost 
its  character  of  rent,  and  became  like  a  sum  in  gross,  and  then 
it  was  the  tenant's  duty  to  offer  it,  not  the  landlord's  to  demand ; 
^*  Lessee  ought  to  offer  it  for  his  own  indemnity,  as  the  obligor 
ought  upon  an  obligation,  or  as  the  grantor  of  an  annuity  ought 
to  oSer  the  annuity  at  the  day,  to  excuse  himself  of  damages." 
Buskin  v.  Edwards'^  corrects  that  case,  by  showing,  tba(  U 

•  23  II.  6.  57.  Pi.  7.  J  Cro.  EL  415.  535. 

t  Plowd.  69.  Dyer,  68.  a. 
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18t0.        payment  due  from  a  tenant  still  remained  a  rent,  though  made 
'     '       payable  at  the  Royal  Exchange  in  London.     The  propriety  of 

*^y^        what  is  said  in  Plowden,  in  case  it  had  been  a  sum  in  gross,  is 
YouKo.       not  questioned.    The  inference,  then,  to  be  fairly  drawn  from 

—  the  case  in  Plowden,  corrected  as  it  is  by  the  case  in  Crokc 
tO^'t  Elizabeth,  is  this;  that  if  a  sum  in  gross  be  made  payable  at 
a  certain  time  and  place,  and  the  sum  is  properly  a  debt  from 
the  person  who  is  to  pay  it,  it  is  his  duty  to  attend  at  the  time 
and  place,  and  offer  it ;  but  it  is  not  the  duty  of  the  person  who 
18  to  receive  it  to  demand  it ;  and  yet  the  offer  is  essential  to 
protect  him,  not  against  payment  of  the  sum  itself,  (which,  as 
being  due,  ought  to  be  paid)  but  against  damages. 

In  Brooke's  Abridgment  *  is  this  position : — *'  In  debt  for 
rent,  tender  on  the  land  and  refusal  of  plaintiff  is  no  plea,  for 
he  shall  answer  to  the  debet ;  but  the  contrary  in  avowry;  for 
there  is  to  be  a  return,  and  there  ought  not  to  have  been  dis- 
tress if  tender  was  made."     Now  what  is  the  meaning  of  this 
passage?  evidently  this,  that  in  debt  it  is  no  plea  in  bar  of  the 
action ;  it  is  a  bar  of  damages  only,  not  of  the  debt :  and,  there* 
fore,  he  must  answer  to  the  debet  by  bringing  the  money  into 
the  court  upon  the  tender,  which  in  the  case  of  a  plea  in  bar  to 
an  avowry  he  need  not  do.    Brotoniotv  v.  Hetvley  t  is  an  autho- 
rity to  show  thatj  upon  a  plea  of  tender  on  the  land  at  the  digr 
in  an  action  of  debt,  the  rent  must  be  brought  into  court ;  and 
Home  v.  Lexoin  J  to  show,  that  upon  a  plea  in  bar  to  an 
avowry   it  need  not  be  brought  into  court.      In  Osbam  fi 
Beversham^f  in  debt  for  rent,  the  plea  was  readiness  at  time  tod 
place,  and  ever  since,  and  profert  of  themoney .  To  this  plea  there 
was  a  demurrer,  grounded  on  two  objections,    ist,  Non  obtuB, 
for  when  time  and  place  are  certain,  semper  paratus  without 
an  obtulit  is  no  plea.     2d,  It  is  pleaded  in  bar  generally;  i^ 
should  have  been  in  bar  of  damages  only;    and  the  Court 
thought  both  objections  good.     Levinz  makes  a  query  on  the 
first  ground,  because  the  rent  is  demandable,  (t.  e.  Plaintiff 
should  have  demanded  it,)  "  otherwise,"  says  he,  "  of  a  sum  in 
gross,  which  is  payable  without  demand."     In  Crouch  v.  JPw* 
to^  II    cited  yesterday,  by  my  brother  Richardson,  to  debt 

♦  Dette,  pi.  216.  §  1  Vent.  32a.   3  Keb.  800.   2  Let. 

t  1  Lord  Rayon.  82.  209. 

t  Id,  639.    Salk.  583.  y  S.  T.  llayra.  41B. 
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bt  rent,  there  was  a  plea  of  attendance  at  the  day  and  place ;        1820. 
that  the  defendant  was  ready  to  pay ;  and  that  no  one  came  to  *         "^    ^  "^ 
receive.    To  this  plea  there  waai  a  demurrer,  because  tender        ftowB 
was  not  alleged ;  but  it  was  resolved  to  be  well  enough,  and       young. 

adjudged  for  4he  defendant.    A  precedent  of  such  a  plea  is 

in  Thompson*s  Entries  * ;    however,  in  Home  v.  Leudn  f  a     ^^>  J- 
paratus  without  *n  obtidit  was  held  insufficient.     It  is  immate-  '^ 

rial  to  the  point  which  I  am  considering,  whether  there  ought 
to  be  a  tender  or  not,  and  quite  sufficient  for  my  view  of  the 
subject,  if  with  a  tender  it  would  be  a  bar  of  damages.  Now 
what  are  the  legal  conclusions  which  I  draw,  and  tlie  legal 
positions  which  I  consider  as  resulting  from  the  authorities 
with  which  I  have  troubled  your  Lordships  ?  They  are  thesCf 
tliat,  if  a  man,  in  respect  of  any  debt  which  he  owes,  engage 
to. pay  it  upon  demand,  or  engage  to  pay  at  a  given  time  and 
place,  it  is  not  a  necessary  part  of  the  plaintiff's  title  to  make 
such  demand,  or  attend  at  such  time  and  place ;  that  he  is  not 
bound  in  his  declaration  to  state  any  such  demand  or  attend- 
ance ;  that  a  neglect  to  demand  or  attend  will  not  bar  his  right 
to  the  debt,  and  enable  the  defendant  to  keep  it ;  but  that  the 
defendant  may  show  readiness  on  his  part  to  exonerate  himself 
from  any  damages. 

.  I  now  come  to  apply  these  principles  to  bills  of  exchange 
The  acceptor  is,  by  the  law  and  custom  of  merchants,  con. 
aidered  as  the  principal  debtor;  the  drawer  and  indorser  as 
sureties  only,  liable  on  his  default,  and  not  otherwise.  His 
engagement  is  general,  that  he  will  pay ;  that  of  the  drawer 
and  indorsers  is  conditional,  namely,  tliat  if  due  diligence  be 
used,  they  will  pay,  if  the  acceptor  does  not.  The  engage- 
ment of  tlie  acceptor  is,  either  that  he  has  effects  in  hand,  or 
^at  he  is  secure  of  having  them  by  the  time  the  bill  becomes 
due.  In  the  language  of  the  Lord  Chief  Justice  Eyre,  *'  The 
iiheory  of  a  bill  of  exchange  is,  that  the  bill  is  an  assignment 
to  the  payee  of  a  debt  due  from  the  acceptor  to  the  drawer, 
and  the  acceptance  inxports  that  the  acceptor  is  a  debtor  to 
^e  drawer,  or  at  least  has  effects  of  the  drawer's  in  his  hands." 
The  acceptor,  therefore,  has,  or  ought  to  have,  in  his  hands,  or 
ouider  his  control,   the  fund  by  which  payment  ought  to  be 

•Lib.Placit.  150.  t  Lord  Raym.  644. 
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made ;  and  it  is  his  duty  so  to  apply  it.    The  drawer  or  in- 
dorsers  have  no  control  over  the  fund,  and  consequently  n0 

xowE       duty  with  respect  to  it.     This  difference  of  situation  and 
character  between  the  drawer  and  indorsers  and  acceptors,  has 
produced  a  settled  distinction  in  the  manner  of  suing  them. 
Btnfleyy  J.     Xhe  action  against  drawer  and  indorser  invariably  shows  that 

viues  on.  ^^^  diligence  has  been  used ;  the  action  against  the  acceptor 
invariably  omits  it.  In  an  action  against  the  drawer  and  iodor«» 
sers  the  declaration  invariably  avers  presentment  of  the  bOI, 
its  dishonour,  and  notice  thereof  to  the  defendaiit.  In  an 
action  against  the  acceptor  no  such  averments  are  made; 
Every  bill  is  to  be  properly  presented  for  payment ;  and  in  an 
action  thereon  against  the  drawer  or  indorser,  a  presentment 
according  to  the  usage  and  custom  of  merchant  must  be 
averred  and  proved.  In  an  action  thereon  against  the  acceptor, 
presentment  (generally  speaking)  need  not  be  averred  or 
proved.  This  is  clear,  settled,  undisputed  law.  Not  that  in 
practice  such  presentment  is  iikely  to  be  omitted:  the  risk 
of  losing  the  responsibility  of  the  drawer  and  indorsers  gene* 
rally  secures  it :  but  if  there  were  to  be  an  omission,  that  if 
no  reason  why  the  acceptor,  who  has,  or  ought  to  have,  funds 
to  discharge  it,  should  keep  those  funds  to  himself,  or  should 
refuse  so  to  apply  them. 

If  a  bill  be  addressed  to  A.  in  Bedford-square,  and  he  accept 
it  generally,  in  an  action  against  the  drawer  or  indorser  pre- 
sentment must  be  alleged  and  proved  :  in  an  action  against  A. 
presentment  need  not  be  alleged  or  proved.  If  A.  have  changed 
his  residence,  and  accepted  it  payable  at  his  new  abode,  does 
this  make  any  difference  ?— presentment  need  not  be  averred 
in  the  one  case — need  it  be  averred  in  the  other?  If  the 
necessity  exist,  there  must  be  some  reason  for  it.  What  it 
that  reason  i  Though  I  am  putting  the  case  where  die  biR 
is  still  payable  at  the  party's  own  house,  and  this  is  the  case 
where  the  bill  is  mack  payable  at  a  banker's,  does  this  make 
any  difference;  does  it  vary  the  character  or  situation  ef 
the  acceptor,  so  as  to  put  him  in  the  situation  of  a  sunrtj 
only  instead  of  a  principal,  and  if  due  diligence  be  not  used, 
exonerate  him  from  all  liability,  and  enable  him  to  keep  the 
money  to  himself?  The  form  of  the  acceptance  in  tUs  case  is 
material.     The  declaration  states  it  thus:  *<  Which  bill  of  ex* 
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change,  he  the  said  Joshua  accepted,  according  to  the  said        ig^o. 

usage  and  custom  of  merchants,  payable  at  Sir  John  Perring  ^ -^ 

Sc  Co/s,  bankers,  London ;  that  is  to  say,  at  the  house  of  cer-  Rowe 
tain  persons  using  in  trade  and  commerce  the  names,  style,  young. 
and  firm  of  Sir  John  Perring  &  Co,,  bankers,  London.*'  By  ■■  ■ 
whom  the  bill  is  to  be  paid  at  Sir  John  Perring  &  Co/s,  whether  ^^^j  J- 
by  the  defendant,  or  by  Sir  John  Perring  &  Co.,  the  accept-  **^  Q««^«»' 
ance  does  not  state ;  whether  Sir  John  Perring  &  Co.  were 
bankers  for  the  defendant  is  not  stated.  In  the  first  place,  it 
18  not  in  a  form  to  require  Sir  John  Perring  &  Co.  to  pledge 
their  credit  [for  the  payment  of  the  bill ;  it  is  at  most  only  an 
authority  to  them  to  pay;  and,  unless  Sir  John  Perring  &  Co. 
choose  to  make  themselves  responsible,  they  can  never  be  sued 
for  the  money.  Why  it  is  to  be  paid  there;  whether,  because 
Sir  John  Perring  &  Co.  were  the  defendant's  bankers,  or  be- 
cause  he  was  an  inmate  or  member  of  that  house,  is  not  stated. 
I  will  take  it,  however,  for  granted,  for  the  sake  of  argument,  that 
it  is  made  payable  there,  because  Sir  John  Perring  &  Co.  were 
the  defendant's  bankers.  Sir  John  Perring  &  Co.  then,  are  to 
be  agents  for  the  defendants  in  this  transaction.  Will  making 
ihe  bill  payable  at  an  agent's  change  the  situation  of  the  ac* 
ceptor,  and  make  it  incumbent  on  the  holder,  in  an  action 
•gainst  the  acceptor,  to  aver  and  prove  presentment  at  such 
agent's,  when  they  would  not  be  bound  to  aver  or  prove  pre- 
sentment at  the  acceptors  ?  That  sudi  presentment  will  gene- 
rally be  made  there  can  be  no  doubt,  because,  otherwise, 
the  security  of  the  drawer  and  indorsers  will  be  lost ;  but  though 
presentment  is  in  fact  made,  there  may  be  cases  in  which  the 
party  may  fail  in  proving  it.  The  party  presenting  the  bill  may 
remove  out  of  the  reach  of  the  holder,  or  may  die.  Is  it  right, 
or  is  It  law,  that  because  the  holder  fails  in  that  link  of  evi- 
dence he  is  to  lose  his  debt  ?  Before  the  necessity  of  such 
anrerment  is  established  I  wish  to  draw  your  Lordships  atten- 
tion to  the  consequence.  If  the  effect  of  such  an  acceptance 
be  to  make  this  averment  and  proof  essential,  it  follows,  that 
the  holder  has  a  right  to  object  to  this  burthen,  and  reject  the 
acceptance.  Right  to  reject  is  admitted  in  Bishop  v.  Chitt^y 
CiUlaghan  v.  Aylett,  and  in  Gammon  v.  SchmoU  *.    Will  this 

♦  Per  Chambrc  and  Dallas,  Js. 
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1830.        produce  no  confusion  in  the  course  of  trade,  when  this  mode  of 
acceptance  prevails  to  such  an  extent  as  it  does  ?     The  bill  is 
generally  left  for  acceptance  at  the  house  of  the  drawee  by  a 
YODNO.       clerk,  and  called  for  on  the  next  morning.    Suppose  a  party 

leaves  a  bill  drawn  on  the  drawee  generally,  at  the  house  of 

T?i    '/'     the  drawee,  and  that  on  calling  for  it  he  finds  it  accepted, 
payable  at  a  banker's;   if  this  mode  of  acceptance  cast  an 
additional  burthen  on  him,  he  may  take  away  the  bill,  strike 
out  the  acceptance,  treat  it  as  dishonoured,  protest  it,  if  it  be 
a  foreign  bill,  and  at  once  commence  actions  upon  it  agaixut 
all  the  parties.    It  may  be  said  that  this  has  never  yet  been 
done,  and  that  the  apprehension  is  chimerical.    But  why  has 
it  not  been  done  ?     Because  it  has  been,  for  a  series  of  yean^ 
the  rooted  understanding  in  commerce,  that  an  acceptance  at 
abanker*s  throws  no  additional  burthen  upon  the  holder;  but 
that  it  is  merely  an  intimation  that  there  the  acceptor  wouU 
be  ready  to  pay  it:  once  establish,  that  such  an  acceptance  is 
conditional,  and  that  the  burthen  of  proving  presentment  aft 
the  banker's  is  thrown  on  the  holder,  and  from  that  moment 
every  such  acceptance  must  be  rejected.  What  will  the  drawer 
and  indorser  say  ?     They  will  say,  **  If  you  take  such  an  ac- 
ceptance you  do  it  at  your  peril;  and  we  are  discharged." 
The  acceptor  has  no  right  by  the  acceptance  which  he  takes 
to  cast  a  burthen  upon  them.     They  are  entitled  to  expect 
that  if  any  acceptance  is  taken,  it  shall  be  such  an  acceptance 
as  does  not  make  such  additional  averment  and  proof  essential 
Taking  such  an  acceptance,  then,  if  it  has  the  effect  contended 
for,  would  discharge  them,  unless  they  had  immediate  notice 
of  such  acceptance,  and  assented  thereto.     It  may  be  said, 
that  notice  then  may  be  given  to  them  ;  but  wiU  your  Lord- 
ships  come  to  a  decision  which  imposes  on  the    holder  the 
necessity  of  giving  notice  to  all  the  parties  to  the  bill  ?  If  1  were 
to  state,  that  there  are  daily  in  London  one  hundred  such  ac- 
ceptances given,  I  should  speak  far  within  the  truth.     If  these 
acceptances  be  conditional,  notice  ought  to  be  daily  sent  by 
the  post  to  the  drawer  and  indorsers  of  each  bill,  not  that  the 
bill  is  dishonoured,  but  that  it  is  accepted  payable  at  a  banker's, 
llie  fact  that  no  such  notice  is  given,  notwithstanding  the  pre* 
valence  of  such  acceptances,  and  the  perfect  acquiescence 
tlierein,   shows  stronger  even  than  positive  authorities  what 
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hBiB  been  the  understanding,  usage,  and  castom  of  the  mercan-  1820. 
tile  world  concerning  them ;  and,  bills  of  exchange  being  mer-  rowe 
cantile  instruments  in  daily  occurrence,  if  they  have  received  v. 

a  mercantile  construction,  the  construction  put  on  them  by  the       ^*]^* 
mercantile  world  ought  to  be  their  construction  in  a  court  of    Bayley  J. 
law.  1st  Question. 

I  have  troubled  your  Lordships  so  much  at  length  on  the 
principles  which,  in  my  view,  govern  this  case,  that  I  shall 
address  the  house  but  shortly  on  the  decisions.  The  point 
came  first  before  the  Court  (as  far  as  we  can  learn  from  printed 
reports)  in  Smith  v.  Dela  Fontaine:  that  case  was  tried  before 
Lord  Mansfield,  in  1785,  and  from  that  time  to  the  year  1806 
^e  question  does  not  appear  to  have  been  agitated.  Then 
came  Callaghan  t.  Ayletty  in  1811,  in  which  the  decision  was 
adverse  to  that  of  Smith  v.  De  la  Fontaine.  The  case  of  Cal- 
iaghan  v.  Aylett  was  in  the  same  year  followed  by  that  of 
Fenton  v.  Goundry ;  and  I  will  only  excuse  the  Court  of  King's 
Bench  for  coming  to  a  decision  on  that  case,  (adverse  as  it 
was  to  the  decision  in  Callaghan  v.  Aylett)  at  the  moment,  be- 
cause Lord  Ellenborough  (and  that  learned  person,  while  at  the 
bar,  had  most  extensive  experience  in  cases  of  bills  of  ex- 
change) laid  the  foundation  of  his  judgment  in  Fenton  v. 
€roundry  on  the  invariable  usage,  to  which  he  adverted  in 
energetic  language:  on  that  ground  only  the  Court  of  King's 
Bench  did  not  take  time  to  consider  in  that  case. 

The  case  of  Fenton  v.  Goundry  was  followed  by  that  oiGam' 
man  v.  SchmoU^  which  I  will  only  notice  on  account  of  the  case 
of  inconvenience  there  put  by  Chambre,  J.,  and  to  the  case  put 
by  him  I  will  add  one  or  two  other  supposed  cases.  A  bill  is 
broi^ht  to  me  for  acceptance  just  as  I  am  setting  off  for  the 
drcuit ;  I  tell  the  holder  that  I  am  going  to  be  absent  from 
town,  and  that  I  can  only  accept  the  bill  payable  at  my 
bankers :  he  refuses  this  acceptance,  on  the  ground  that  it 
will  give  him  additional  trouble  and  inconvenience ;  and  the 
bill  is  consequently  dishonoured.  Suppose  the  case  of  a  biH 
drawn  in  the  West  Indies,  on  a  merchant  in  England,  who 
accepts  it  payable  at  a  banker's  :  the  merchant  finding  the  bill 
not  debited  to  him,  supposes  there  may  have  been  some  neg- 
lect on  the  part  of  the  holder,  but  finds  the  bill  protested  for 
non-acceptance  ;  that  the  person  who  presented  it  for  accept- 
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ance  was  a  notarj;  that  the  acceptance  has  been  struck  only 
and  the  bill  returned  to  the  drawer  in  the  West  Indies  ;  and 
RowE        ^^  ^g  holder  has  recovered  20  per  cent,  or  whatever  difir- 

Art 

YOUNG.       ^c^  ™&y  ^^^  been  occasioned  by  the  existing  rate  of  exchange 
— —       beyond  the  nominal  amount  of  the  bDl. 
Biwley,  J.         Many  of  the  principles  now  insisted  on  may  seem  at  vari- 
*  ance,  I  admit,  with  the  decision  in  Sanderson  v.  Batoesj  and 
the  other  cases  on  promissory  notes.    I  could  distinguish  ^bmt 
cases  from  Fenton  v.  Goundry ;  for  in  the  latter  case,  the  ac- 
ceptance payable  at  the  place  was  no  part  of  the  original  coo- 
formation  of  the  bill  itself;  but,  in  the  former  cases,  the  woidf 
restrictive  of  the  payment  were  incorporated  in  the  origiDa! 
form  of  the  instrument*    But  I  do  not  wbh  to  answer  those 
cases  on  these  grounds;  for  I  am  free  to  confess  that  I  doubt 
the  propriety  of  those  decisions,  although  I  was  myself  a  partgr 
to  them ;  and  I  think  it  more  manly  to  say,  that  I  consider 
my  opinions  in  those  cases  erroneously  formed,  than  to  attenpt 
to  distinguish  those  cases  from  Fenton  v.  Goundry y  by  the 
of  nice  and  subtle  differences.    I  hope,  therefore,  that  the 
o£  Sanderson y»  Boxoes  will  not  be  followed  as  a  precedent;  ftr, 
as  far  as  I  can  judge,  the  principles  for  which  I  have  been  omi* 
tending  apply  to  promissory  notes  as  well  as  bills  of  exchangt- 
The  case  of  Bishop  v.  Chitty  *,  proceeded  partly,  and  I  thiak, 
principally,  on  the  ground  that  there  was  actual  laches  on  the 
part  of  the  holder,  and  laches  which  prejudiced  the  acceptor. 
In  that  case,  the  acceptance  was,  *'  Messrs.  Caswell  and  Mount, 
pay  this  bill  when  due,  for  Thomas  Chitty  ;"  it  was,  therclbit, 
in  a  form  entitling  tlie  hpldcr  to  call  upon  Caswell  and  Mornit 
to  pledge  their  responsibility  for  the  payment  of  the  bill.    In 
the  case  before  the  Court  the  holder  has  no  right  to  cd 
upon  Sir  John  Perring  &  Co.  to  pledge  their  responsibility  Cor 
payment;  nor  can  they  be  sued  if  they  refuse  to  pay  ft: 
there  is  no  privity  between  them  and  the  holder :  this  piind- 
pie  is  established  in  the  case  of  Williams  v.  Everett  t*  In  BiAtp 
V.  Chitty,  the  bill  fell  due  on  the  2d  of  January,  and  Caswd 
and  Mount  paid  till  the  19th  of  that  month,  and  the  bill  wm 
not  presented  till  the  sist :  Lee,  C.  J.  held,  that  it  was  the  loif 
of  the  plaintiff;  for  this  acceptance  was  in  the  nature  of  a  diaft, 

^Str.  1195.  t  l4Ea&t,  58i. 
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winch  is  alwajTs  considered  as  actual  payment^  when  a  reason-       1820. 
able  time  to  receive  it  is  elapsed*    The  form^  therefore,  of  the  ' 
lu^ceptance  in  that  case,  which  was  in  the  nature  of  a  draft  on        kowe 
Caswell  and  Mount,  and  the  neglect  of  the  holder  to  call  to       youno. 
receive  it,  distinguish  it  from  the  case  before  the  Court.    In        ■ 
Sebag  V.  Ahithcl  *,  a  bill  was  accepted,  payable  three  months     ^°^9  f  • 
after  date,  at  a  banker's  in  London :  the  bill,  by  reason  of  its    ^ 
being  mislaid,  was  not  presented  for  payment,  but  the  acceptor 
was  some  months  afterwards  informed  of  its  being  mislaid,  and 
it  was  held  he  was  not  discharged;  and  the  drawer  was  allowed 
to  set  it  off  in  an  action  brought  against  him  by  the  acceptor, 
although  the  banker,  at  whose  house  the  bill  was  payable,  had 
fiuled  about  four  months  after  such  information  was  given,  and 
though  the  acceptor  had  at  dl  times,  up  to  the  failure  of  the 
hankers,  a  balance  in  their  hands  sufficient  to  cover  the  ac- 
ceptance.     For  these  reasons,  considering  that  the  money 
payable  by  a  bill  becomes  by  the  acceptance  the  dd>t  of  the 
acceptor;  that  he  is  looked  upon  as  the  immediate  debtor; 
that,  by  making  his  aoceptance  payable  at  his  banker's,  with* 
oat  putting  it  in  a  form  to  pledge  his  banker's  liability,  he  only 
i|iecifies  a  place,  where  he  by  himself^  or  his  agent,  will  be 
feady  to  pay ;  considering,  that  he  may  have  no  ftinds  in  his 
baiiker*s  hands,  or  has  full  power  to  withdraw  them ;  that  much 
trouble  and  inconvenience,  and  confusion,  may  result  ftom 
holding  that  this  is  a  conditional  and  restrictive  acceptance ; 
and,  that  every  inconvenience  will  be  sufficiently  obviated  by 
hdlding,  that  neglect  by  the  holder  will  be  matter  of  defence  to 
die  extent  to  which  such  neglect  causes  loss,  I  submit  in 
aaswer  to  the  first  question,  that,  as  against  the  acceptor,  the 
hdder  of  this  bill  was  not  bound  to  present  it  at  Sir  John 
Ptorring's  for  payment,  nor  to  aver  such  presentment  in  his 
declaration. 

On  the  second  question  proposed  for  the  consideration  of  ad  Question. 
Ike  Judges,  I  shall  content  myself  with  saying,  that,  for  the 
reatons  which  I  have  already  stated,  I  am  of  opinion,  that,  as 
against  the  acceptor,  such  acceptance  is  a  general  acceptance, 
iHth  an  engagement  or  direction  that  payment  may  be  obtained 
at  die  banking-house,  with  this  addition  only,  that,  if  the  ac*- 

•♦  4  M.  &  S.  464. 
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^^^^'        ceptor  should  be  able  to  prove,  that  by  any  neglect  in  tht 
j^yfj^        holder  in  not  duly  presenting,  he  had  sustained  any  loM,  he 

V,  should  be  relieved  to  the  extent  of  such  loss. 

YOUNG.  Jq  answer  to  the  third  question,  1  submit,  that  a  distinctiaii 

^g^lgy  J      is  to  be  taken  between  an  acceptance  qualified  as  to  time,  and 

3d  Question,  an  acceptance  qualified  as  to  place.    If  C  take  from  B*  an 
acceptance  qualified  as  to  time,  giving  B.  a  longer  time  fior 
payment  of  the  bill  than  the  bill  itself  specifies,  I  consider  it  as 
quite  clear  that  C.  could  not  sue  A,  upon  the  bill.    The  holder 
of  a  bill  has  no  right  to  give  the  drawer  time.     If  he  do,  he  does 
it  at  his  peril.     English  v.  Darleif  *  establishes,  that  indul* 
gence  to  the  acceptor  q/ler  the  bill  is  dishonouredy  dischargei 
the  drawer  and  indorsers ;  and  there  are  many  other  cases  tt 
the  same  effect :  if  so,  indulgence  to  him  before  the  bill  is  das 
must  have  the  same  effect.     An  acceptance  qualified  as  t» 
place,  will,  or  will  not,  takeaway  from  C.  the  right  tomaintaia 
an  action  against  A.  upon  the  bill,  according  as  such  aceepl- 
ance  does,  or  does  not,  throw  upon  A.  an  additional  burthen,  or 
cast  upon  him  any  prejudice.    If  the  bill  be  payable  at  a  place 
where  the  drawee  lives,  his  house  is  primd  facie  the  place  at 
which  it  is  to  be  paid,  but  the  usage  of  merchants  warrants  the 
drawer  in  naming  any  other  house  at  the  sameplace  for  payment 
If  the  drawee  has  no  house  at  the  place  where  the  bill  is  made 
payable,  the  holder  has  a  right  to  require  from  him  an  accept* 
ance  specifying  some  house  in  particular  in  that  place,  for  its 
presentment.     This  doctrine  is  laid  down  by  Holtf  C.J.  in  the 
case  cited  by  my  brother  Holroyd  f.    But,  if  naming  a  parti- 
cular house  casts  upon  the  drawer  any  new  burthen  or  prgo- 
dice,  the  holder,  by  allowing  such  house  to  be  named,  htf 
done,  as  to  him,  what  he  was  not  warranted  in  doing,  and  tiK 
drawer  is  discharged.     The  question  then  is,  Does  the  quaffi- 
cation  as  to  place  cast  on  the  holder  a  new  burthen  or  prg«» 
dice?  and,  if  it  oblige  him  to  prove  at  his  peril,  in  an  action 
against  the  acceptor,    what  upon  a  general  acceptance  fas 
would  not  be  bound  to  prove,  it  does  cast  upon  him  a  nev 
burthen. 

4th  Question.      In  answer  to  the  fourth  question,  I  am  of  opinion,  that  C 
would  not  be  at  liberty  to  maintain  an  action  against  if .  oo  1m 

♦  3  B.  &  P.  6i.  t  Lord  Rayin.  575- 
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original  debt,  without  delivering  to  A.  the  bill  so  accepted;        iseo. 

because  A.  has,  by  the  bill  offered  to  C.  a  credit  upon  B.  and  ' "^ *" 

C.  has  consented  to  that  credit ;  and  C  has  no  right  to  double        bowe 
payment    from   A,  and  J3.      Kearslake  v.  Morgan  *   is   an       young. 
authority  in  point,  to  show,  that  if  a  debtor  pay  his  creditor  ■ 

by  a  note  or  bill,  which  the  creditor  takes  on  account  of  his     "^'Kf^'^* 
debt,  such  taking  of  a  bill  will  be  an  answer  to  an  action 
brought  by  the  creditor  against  his  debtor  for  that  debt,  unless 
the  creditor  gives  up  such  bill. 

Woody  B.    In  answer  to  the  first  question,  I  am  of  opinion,      Wood,  B. 
that  the  bill  of  exchange  mentioned  in  the  first  count  of  the        r      . 
declaration,  being  therein  alleged  to  have  been  accepted  ac-, 
'  cording  to  the  usage  and  custom  of  merchants,  *^  payable  at 
Sir  John  Perring  and  Co.  bankers,  London/'  that  is  to  say,  at 
the  house  of  certain  persons  using  in  trade  and  commerce  the 
name,  style,  and  firm  of  Sir  John  Perring  and  Co.  bankers 
London,  the  holder  was  bound  to  present  it  at  that  house  for 
pigment,  and  to  aver  in  his  declaration  that  the  same  was  pre- 
sented at  tliat  house  for  payment. 

It  is  clear,  that  the  drawee  of  a  bill  of  exchange,  if  he  choose 
to  accept  it,  may  do  it  generally,  or  may  make  a  special  or 
qualified  acceptance.  The  holder  may  refuse  to  take  a  special 
or  qualified  acceptance  ;  but,  if  he  do  take  it^  he  is  bound  by 
H,  as  that  constitutes  the  contract  between  him  and  the  accept- 
dr.  There  are  many  cases  which  might  be  cited  to  prove  this 
porition,  but  I  will  only  trouble  your  Lordships  with  one.  In 
Pdit  T.  Benson  f ,  a  bill  was  drawn  upon  the  defendant,  who 
accepted  it  by  indorsement,  in  this  manner,  ''  I  do  accept  this 
bill,  to  be  paid  half  in  money  and  half  in  bills ;"  and  the  ques- 
tion was,  whether  there  could  be  a  qualification  of  an  accept- 
ance, for  it  was  alleged  that  his  writing  upon  the  bill  was  suffi- 
cient to  charge  him  with  the  whole  sum :  so  that  the  question 
here  must  have  been,  whether  the  words  '<  to  be  paid  half  la 
Inoney  and  half  in  bills"  would  not  be  rejected,  and  the  accept- 
ance stand  as  a  general  acceptance  ?  "  But  'twas  proved  by 
£fer8  merchants,  that  the  custom  among  them  was  quite  other- 
triae ;  and  that  there  might  be  a  qualification  of  an  acceptance ; 
for  he  that  may  refuse  the  bill  totally,  may  accept  it  in  part. 

♦  5  T.  R.  513.  -f  Comb.  45^. 
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But  he  to  whom  the  bill  is  due  may  refuse  such  acceptance, 
and  protest  it,  so  as  to  charge  the  first  drawer ;  and,  thou^ 
*^        there  be  an  acceptance,  yet,  after  that,  he  hath  the  same  liberty 

TouNa.  of  diarging  the  first  drawer  as  he  before  had :"  that  is^ 
"— "^  although  there  be  an  acceptance  written,  if  he  refuses  to  take 
istQuMtion.  **'  ^®  ™*y  strike  it  out  and  charge  the  first  drawer.  It  is 
obs^nrable  that  the  case  says,  the  custom  was  prored  by  seve- 
ral merchants :  at  that  time,  it  was  usual  to  set  out  the  caston 
of  merchants  in  the  declaration,  and  to  prove  it  by  witneno^ 
which  accounts  for  the  words  ''  'twas  proved  by  divers  ner> 

*  W.  3.  caants ;"  but  it  was  afterwards,  in  the  same  reign  *,  bd4 
that  the  court  was  bound  to  take  judicial  notice  of  the  lav- 
merchant  ;  and,  therefore,  it  is  not  usual  now  to  set  cat  tibe 
custom,  but  to  allege  that,  according  to  the  custom  of  rner* 
chants,  such  an  one  drew  a  bill,  and  such  an  one,  according 
to  the  custom  of  merchants,  accepted,  &c. 

As  there  may  be  a  qualified  acceptance,  is  the  acceptance  in 
question  a  qualified  acceptance?  What  makes  a  qualified 
acceptance?  Why,  the  words  used  by  the  party  in  hb  accept* 
ance.  Do  the  words  ''  payable  at  Sir  John  Perring  and  Go's 
bankers,  London,"  mean  nothing  ?  Are  they  mere  sur{dat- 
age  ?  If  so,  then  this  bill  ought  to  have  been  presented  for 
payment  at  Torpoint.  To  make  such  constructions  wouM, 
I  conceive,  be  contrary  to  the  usage  of  merchants,  and  tho 
plain  sense  and  meaning  of  words.  Acceptance  imports  a 
promise  ;  and  the  acceptance  in  question  is  a  promise  to  pqf 
at  a  particular  place,  that  is  to  say,  at  a  banker's  in  London. 
An  acceptance  is  an  actual  promise  to  pay,  [per  Curiam^  in 
Mitford  v.  Wakot  t.]  There  are  two  conflicting  dedsiooi 
of  the  Courts  of  King's  Bench  and  Common  Bench  upon  Ae 
point  in  question,  viz,  the  case  of  Fenton  v.  Goundr^y  in  K.  B. 
and  the  case  of  Gammon  v.  Schmoll,  determined  by  the  Court 
of  C.  B.  On  those  cases  I  will  not  trouble  your  Lordsfayi 
with  my  comments :  but  I  must  observe,  that  there  is  a  nxj 
material  case  of  Sanderson  v.  Bowes,  which,  though  my  brother 
Bayley  does  not  seem  now  to  think  so,  I  hold  to  be  good  lav* 
In  that  case,  a  promissory  note  was  made  payable  at  a  banking- 
house,  and  the  Court  held  presentment  at  the  banking-houM 
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a  condition  precedent  to  the  maintenance  of  the  action*  I  qan- 
not  distinguish  the  case  in  question,  in  principle,  from  this  of  ^ 
Sanderson  v.  Botves,  where  the  defendant  promised  to  pay  at  bowe 
ike  banking'house  at  JForkington,  to  one  R.  Nelson,  or  bearer. 
The  Court  of  King's  Bench  on  demurrer,  held,  that  it  wu 
necessary  to  present  the  note  for  payment  at  the  banking-house  Wood,  B. 
at  Workington,  which  seems  to  me  to  be  contrary  to  the  *^  wuesuon. 
former  decision  of  that  court  in  the  case  of  Fenian  v.  Goundry^ 
which  was  the  case  of  a  bill  of  exchange  accepted  payable  at  a 
particular  banker's  (like  the  acceptance  in  this  case).  The 
distinction  which  the  Court  of  K.  B.  took,  was,  that  the  accept- 
ance was  no  part  of  the  original  conformation  of  the  bill  itself, 
but  that  the  words  in  the  note,  (in  Sanderson  v.  Botoes)  restrict- 
ive of  payment  at  the  place  named,  were  incorporated  in  the 
original  form  of  the  instrument  which  alone  created  the  contract 
and  duty  of  the  party.  Try  this  case  by  that  principle ;  what 
alone  creates  the  contract  and  duty  of  the  acceptor  I  Why 
his  acceptance.  Th^re  is  no  antecedent  debt  due  from  the 
acceptor  to  the  holder.  What  is  incorporated  in  the  original 
form  of  the  acceptance  ?  The  place  of  payment.  It  is  true, 
that  acceptance  is  a  subsequent  act  to  the  first  conformation  of 
the  bill :  it  is  a  subsequent  contract  between  the  acceptor  and 
bolder;  butj  it  is  the  only  contract  which  there  is  between  them. 
It  is,  in  point  of  law,  a  promise  of  the  acceptor  to  pay  the  biU  at 
a  specific  place.  The  declaration  states,  and  incorporates  in 
the  acceptance  as  there  stated,  the  very  words  ^*  payable  at 
Sir  John  Perring  and  Co's,  bankers,"  and  the  promise  alleged 
is  to  pay  according  to  his  said  acceptance.  The  plaintiff  by 
bis  declaration  does  not  reject  these  words  as  surplusage,  but 
considers  them  as  forming  part  of  the  acceptance.  Suppose, 
instead  of  a  note,  a  bill  had  been  drawn  on  Bowes  and  Co.  and 
they  had  accepted  it  payable  at  their  banking-house  at  Work- 
ingtanj  and  subscribed  the  acceptance,  can  it  be  contended^ 
tliat,  in  one  case,  the  holder  is  bound  to  present  at  the  place, 
and,  in  the  other,  not  ?  I  say,  therefiore,  tis  was  said  in  Sander- 
son  ▼.  Bovoes^  that  a  demand  by  the  holder  of  payment  of  the 
bill  at  the  specific  place  was  a  condition  precedent,  in  order  to 
^▼e  himself  a  title  to  receive  the  money. 

As  to  the  second  branch  of  the  firft  question,  viz.  Whether 
the  plaintiff  is  bound  to  aver  in  the  declaration,  that  the  bill  was 
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1820.        presented  at  the  house  of  Perring  &  Co.  for  pa3rment  ?    I  take 

"*      ^  it  to  be  a  condition  precedent  that  it  should  be  presented  for 

ROWS        payment  at  the  appointed  place ;  and,  if  so,  without  doubt,  tbe 

plaintiff  cannot  maintain  his  action  without  averring  perfbru- 

ance  of  that  condition  precedent,  and  so  the  court  of  King's 

Woody  B,     Bench  held  in  Sanderson  v.  Botoes.     It  is  not  necessary,  as 

1  ft t  CjIlAfS^tflfl 

'  between  the  holder  and  acceptor,  that  the  holder  should  aver 
presentment  on  the  day  when  the  bill  becomes  due ;  became 
the  acceptor  is  liable  at  all  times  aflerwards,  whenever  it  Aali 
be  presented  at  the  appointed  place.     His  liability  is  not  con- 
fined to  any  day ;  his  liability  is  to  pay  any  time  after  the  biB 
becomes  due,  if  presented  at  the  appointed  place.     The  pie* 
sentment  on  a  particular  day  can  only  be  material  to  charge 
the  drawer.    It  has  been  argued,  that  presentment  need  not 
be  averred,  but,  that  it  is  matter  of  defence.    I  think,  that  it 
may  be  matter  of  defence  although  not  averred ;  and  that,  al 
the  trial,  tlie  plaintiff  ought  to  be  called  on  to  prove  it ;  other- 
wise,  afler  verdict,  it  might  be  presumed  that  it  had  been 
proved  to  be  presented  according  to  the  acceptance.    If  a  bilK 
directs  the  payment  at  a  certain  place,  it  ought  to  be  ptid 
there  without  other  demand  than  at  the  place,  though  the 
acceptor  lives  at  a  plac^  remote  *.     The  place  where  a  bfll  ii 
to  be  paid  is  so  important,  that,  if  it  be  directed  to  a  perMi 
generally,  and  he  will  not  accept  it  to  be  paid  at  a  certtitt 
place,  the  holder  may  protest  it.    If  a  bill  be  accepted  it 
Amsterdam,  and  no  house  named  where  the  payment  is  to  bC) 
the  party  need  not  to  acquiesce  in  it,  but  may  protest  the  bBl 
but,  if  he  will  acquiesce,  it  is  well  enough  f.    Then,  accordiqg 
to  the  doctrine  contended  for,  although  the  law  requires  a  plic0 
of  payment  to  be  named,  yet,  when  it  is  named,  you  are  nol 
obliged  to  resort  to  it  for  payment.     The  mischief  to  tbft 
commercial  world,  and  to  all  who  have  any  concern  with  bib 
would  be  very  great,  if  the  holder  were  not  bound  to  preMO^ 
for  payment  at  the  appointed  place;  but,  on  the  contraiy^ 
might,  at  once,  without  any  presentment,  bring  an  action  agaio^ 
the  acceptor.     The  acceptor  would  have  no  means  of  avcnddiff 
an  action  (and,  perhaps,  an  arrest) ;  for  his  acceptance  nQf 
have  been  in  circulation,  and  may  be  in  the  hands  of  pff>ooi 

♦  Com.  Dig.  tit.  Merchant,  200.       f  ^^  Mod.  410.  Mitfordv,W^ 
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of  whom  he  knows  nothing :  so  that  he  cannot  tell  to  whom 
to  send  or  tender  his  money,  or  how  he  is  to  get  discharged ; 
and  the  first  notice  wliich  he  has  of  who  the  holder  is  may  be 
by  an  action.  Common  sense  and  common  justice,  and  the  young. 
convenience  of  mankind,  all  concur  in  telling  one,  that  a  man,  — 
who  has  agreed  to  take  an  acceptance  payable  at  a  specified  ^^^  Question 
place,  should  be  bound  to  have  recourse  to  that  place  for  pay. 
ment  before  he  can  sue  the  acceptor.  It  has  been  argued, 
that  the  defendant  should  not  have  demurred,  but  should  have 
pleaded  that  he  was  ready  to  pa}^  at  the  appointed  place,  but 
nobody  came  to  receive  payment.  That,  I  conceive,  was 
not  necessary ;  because  the  first  act  to  be  done  (which  is  a 
condition  precedent)  is  the  presentment  of  the  bill  for  payment 
at  the  appointed  place ;  and  the  plaintiff  must  show  that  to 
maintain  his  action ;  and  so  was  the  determination  in  Sau' 
derson  v.  Botves,  But,  considering  the  presentment  and  pay- 
ment to  be  concurrent  acts,  the  party  who  brings  the  action 
(not  he  who  defends  it)  must  show  that  he  has  done  what  is 
necessary  on  his  part  to  maintain  that  action,  namely^  that  he 
baa  been  ready  with  his  bill  to  present,  and  theredn  to  receive 
payment  at  the  appointed  place.  In  answer  to  the  arguments 
saised  from  forms  of  pleading,  I  say,  that  the  defendant  may 
avail  himself  of  this  objection  in  different  shapes;  ist,  as  in 
t^  case,  by  demurrer  ;  sdly,  he  may  plead  the  general  issue, 
and,  for  want  of  proof  of  presentment,  apply  for  a  nonsuit ; 
^h  ddly,  he  may  plead  specially,  that  he  was  ready  at  the 
appointed  place  to  pay,  and  that  no  presentment  was  made, 
or,  generally,  that  the  bill  was  never  presented  at  the  appointed 
flace.  It  has  been  argued,  that  presentment  for  payment  need 
not  be  averred,  and  that  it  never  is  averred  in  a  declaration 
Against  the  acceptor ;  and  I  agree,  that,  where  the  acceptance 
V  general,  it  is  so ;  and  the  reason  is  this,  because  the  acceptor 
^  always  liable ;  his  acceptance  operates  as  a  promise  to  pay, 
^M, .  only  at  the  time  when  the  bill  is  due,  but  at  all  times 
afterwards  when  requested,  or  on  demand;  and  the  bringing 
^  action  is  in  law  a  request  or  demand.  Rut,  where  place  is 
of  the  essence  of  the  contract,  as  in  the  case  in  question, 
^koiigh  it  be  not  necessary,  to  aver  presentment  at  the  day,  it 
■a  necessary  to  aver  presentment  at  the  place  on  some  day 
^fore  bringing  the  action.     One  who  in  indebt^  promlseth 
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IS^O         ^^  P^y  ^^  upon  request :  in  an  action  upon  the  case  upon  that 
*— — V— — '  promise,  the  party  needs  not  to  express  the  assumpsit  with  the- 

ROWE        request,  it  being  an  old  debt ;  but  otherwise  it  is,  where  there 
^'  is  such  a  promise  xcithout  any  duty  precedent  *.    In  debt  or 

"    '      detinue,  the  very  bringing  of  the  action  and  demand  of  the 
Wood,  B.     writ  is  a  demand  and  request  t.     Acceptance  after  the  time  oT 
i8t  Question,  payment  elapsed,  and  a  promise  then  to  pay  according  to  the 
tenor  of  the  bill,  is  good,  and  amounts  to  a  promise  to  pay  the 
money  generally  :|^.     Arguments  have  been  drawn  from  fonns 
of  pleading  in  actions  on  bonds  or  obligations  and  other  actiont 
in  debt,  and  it  is  contended  that  it  lies  on  the  defendant  to 
plead  either  a  tender,  or  that  he  was  ready  to  pay  and  bring 
the  money  into  court.     These  rules  are  not  applicable  to  this 
case :  this  is  not  an  action  of  debt  or  indebitatus  assumpsit  oo 
an  antecedent  debt     It  is  well  established,  that  an  action  of 
debt  will  not  lie  on  the  acceptance  of  a  bill  of  exchange ;  il  ii 
an  action  on  the  custom  of  merchants  for  damages  only,  witb- 
out  any  antecedent  debt.    As  to  debt  on  bonds  or  obKgatioH^ 
they  create  an  immediate  debt,  and  the  defendant  must  shor 
that  he  has  done  all  that  was  necessary  en  his  part  to  perfonn- 
the  condition,  and  that  it  was  the  fault  of  the  obligee  thst  it 
was  not  completed.    But,  when  the  plaintiff  brings  an  actioft 
for  a  demand  dependent  on  a  condition  precedent  on  his  ptft 
to  be  performed,  there  he  must  aver  performance  to  maintuB 
the  action,  as  in  Sanderson  v.  Botoes, 
ad  Question.       In  answer  to  the  second  question,  I  am  of  opinion,  that  UA 
bill  having  been  so  accepted  as  aforesaid,  such  acceptance  % 
m  law,  to  be  considered  as  a  qualified  acceptance  to  pay  i^ 
mane  at  the  said  house  of  Sir  John  Perring  &  Co.  banken» 
only ;  and,  that  it  is  not  a  general  acceptance  to  pay  the  saoie 
wi^  an  additional  engagement  or  direction  for  the  payme^ 
thereof  at  that  house,  for  the  following  reasons :   It  is  the 
eustom  of  merchants  and  opulent  persons  to  keep  their  monies 
at  bankers,  and  to  accept  bills  to  be  paid  at  their  bankers,  tli»* 
they  may  not  be  under  the  necessity  of  keeping  money  ^ 
their  own  houses,  or  intrusting  money  to  their  servants  in  thei* 
absence  to  take  up  acceptances,  or  of  carrying  money  aboi^ 

*  4  Leon.  2.  Pulmant*s  ease. 

+  Per  Jones,  J.  Godb.  403.  Hem  and  Stttb's  case. 
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their  persons  to  answer  such  acceptances,  if  demands  should        1820.    ^ 

be  made  upon  them  personally.     Such  special  acceptances  ' '^ ' 

are  conveniences  to  both  holder  and  acceptor.    But  this  object,        rowe 
so  far  as  respects  the  acceptor,  would  be  totally  frustrated,  if,        .  ^; . 
at  the  election  of  the  holder,  he,  the  holder,  could  reject  the        _ 
appointment  of  the  place  of  payment  in  the  acceptance  as      Wood^  B, 
mere  surplusage,  and  demand  payment  wherever  he  pleased.  ^   Quesuon, 
What  authority  is  there  either  in  law  or  common  sense  to  say, 
that  a  promise  (and  an  acceptance  is  a  promise)  to  pay  at 
a  particular  appointed  place  by  name,  is  to  be  expanded  (for 
that  I  think  is  the  phrase)  into  a  promise  to  pay  in  every 
ooraer  of  the  kingdom  where  the  acceptor  may  happen  to  be, 
as  well  as  at  the  particular  appointed  place.     The  acceptor  is 
under  no  previous  obligation  to  pay ;  he  owes  no  debt  to  the 
holder  prior  to  his  acceptance ;  his  acceptance  is  the  only  thing 
Hrhich  constitutes  the  compact  between  him  and  the  holder. 
The  expression  of  one  particular  place,  according  to  a  well- 
known  maxim,  is  the  exclusion  of  any  other.   There  is  no  law 
or  custom  of  merchants  to  justify  such  an  expansion^  or  rather, 
I  diould  say,  expulsion  of  mens  words  and  meanings.    I  re- 
niemi>er  cases  of  this  sort.     A  person  has  given  a  promissory 
note  payable  at  a  particular  time,  and  has  signed  it ;  and,  ailer 
he  has  signed  it  so  that  he  lias  completed  the  instrument,  ho 
has  pnt  upon  the  side  or  bottom  of  the  note  a  memorandum  of 
a  particular  place  where  it  will  be  paid.    In  such  a  case  the 
particular  place  is  no  part  of  the  note,  and  does  not  control 
ts  general  operation :  it  is  no  variance  in  a  declaration  to 
cut  such  a  memorandum :  it  may,  perhaps,  amount  to  evi- 
mce  of  an  additional  engagement  that  it  shall  be  paid  at  that 
•ce.    But,  here,  the  acceptance  is  only  one  single  continued 
Hence,  at  die  end  of  which,  probably,  stands  the  signature 
the  acceptor. 

d  answer  10  the  third  question,  I  am  of  opinion,  that,  if  ^.  3d  Questitn. 
T  a  bill  on  B.  in  favour  of  C.  for  100/.  and  C.  without  the 
•ious  authority  or  subsequent  assent  of  A,  take  an  accept- 
or the  bill  for  the  whole  of  the  100/.  but  an  acceptance 
Bed  as  to  the  time  or  place  of  payment,  C.  could,  not- 
landing  such  acceptance,  maintain  an  action  upon  the 
gainst  A,  unless  the  qualification  as  to  time  or  place  pro- 
a  damage  or  injury  to  A,  for  the  following  rea^^ons :  If  ihg 
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holder,  without  such  previous  authority  or  subsequent  assent  oT 

A.  the  drawer,  enlarge  the  time  of  payment  by  the  acceptor, 
^owz        ^|jg^  jjjgy  injure  the  drawer  and  operate  to  discharge  him :  or, 

TouNo.      ^^  ^c  take  an  acceptance  payable  at  a  distant  place,  so  that,  if 
the  bill  be  dishonoured,  notice  cannot  be  given  to  the  drawer 

oAo^  ?•  so  soon  as  it  might  if  the  acceptance  had  been  general,  that 
*  may  injure  the  drawer  and  discharge  him  as  for  want  of  diie 
notice.  But,  in  the  case  of  a  bill  drawn  on  a  person  in  London^ 
and  accepted  payable  at  a  banker's  in  London^  I  should  think 
such  special  acceptance  would  not  operate  to  discharge  the 
drawer,  if  due  notice  was  given  to  the  drawer  of  the  non* 
payment,  because  in  such  a  case  the  special  acceptance  does 
the  drawer  no  injury. 

4Lh  Qaestion.      In  answer  to  the  fourth  question  proposed  by  your  Lord- 
ships, I  am  of  opinion,  tliat  if  ^.  were  debtor  to  C.  in  looL 
previous  to  his  so  drawing  upon  J?,  in  favour  of  C.  to  the 
amount  of  looZi  C.  could  not,  upon  A,'s  refusing  his  assent  to 
an  acceptance,  qualified  as  mentioned  in  the  above  questimif 
maintain  an  action  upon  the  original  debt  against  A.  without 
delivering  to  A,  the  bill  so  accepted ;  in  case,  at  the  time  the 
bill  was  drawn,  B.  was  also  indebted  to  A,  in  a  like  sum  of 
100  A    Lest  I  should  have  mistaken  this  question,  I  will  take  the 
liberty  of  offering  some  reasons  or  explanations.    If  C  tab 
the  draft  of  ^.  upon  j9.,  f(M:  a  debt  due  from  ^.  to  C,  C  ii 
bound  to  use  his  endeavour  to  get  it  accepted  and  paid;  and, 
if  it  be  not  honoured,  is  bound  to  return  it  to  A.  in  due  time,  sod 
to  deliver  it  up  to  A,y  and,  that  being  done,  it  is  the  same,  theoi 
as  if  no  bill  or  drafl  had  been  given ;  and  C.  may  then  maintiin 
his  action  against  A.  for  his  original  debt.    If  the  bill  have  been 
left  for  acceptance,  and  B,  have  written  a  qualified  acceptance 
upon  it,  which  C.  does  not  choose  to  take,^  he  should  iofiiOD 

B.  that  he  will  not  take  an  acceptance  so  qualified,  and  requii^ 
a  general  acceptance ;  and  if  that  be  refused  he  should,  strike 
out  what  was  written,  and  return  the  bill  to  ^4.  as  an  unac* 
cepted  bill,  in  which  case  C.  may  resort  to  his  original  deb^ 
against  A.    If  C.  without  A.'s  previous  authority  or  aubie-^ 
quent  assent,  accepts  and  assents  to  BJs  acceptance,  so  qna^' 
lified  as  to  time  or  place  as  materially  to  alter  die  condition  o^ 
the  drawer,  in  that  cose  he  can  only  resort  to  B.;  the  acceptor^ 
according  to  the  terms  of  his  acceptance,  and  A.  wHl  be  dis-^ 
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Charged  from  his  debt  to  C,  for  which  he  gaie  the  bill ;  and        18S0. 
S.  will  be  discharged,  as  against  A.  from  his  original  debt,  for 


iirhich  he  gave  his  acceptance,  and  can  only  be  sued  on  his        bowe 
special  acceptance.  todno. 

Graham,  B.     The  general  question  is,  whether  the  words        ■ 
of  this  acceptance  form  a  condition  precedent,  and  constitute    ^^*"*«'»»  B, 
a  qualified  acceptance,  or  a  general  acceptance  with  an  addi-    }?^  «nd^d 
tional  engagement  or  direction  for  payment  at  the  house  men- 
tioned.    If  these  words  do  constitute  a  condition  precedent,  it 
was  necessary  before  action  brought  to  demand  payment  at 
the  place  mentioned,  and  to  aver  in  the  declaration  that  the 
plaintiff  had  so  done.     When  a  man  accepts  a  bill,  it  is  the 
most  solemn,  because  it  is  the  most  public  recognition  of  the 
drawer's  right  to  demand  the  amount  of  it  from  him.     The  ■ 
acceptance  is  an  obligation  to  pay  all  over  the  world,  and  the 
question  is  whether,  generally  speaking,  in  the  intention  of 
the  acceptor  and  the  understanding  of  the  holder,  the  words 
**  payable  at  Sir  J.  Perring  and  Go's,**  contract  this  general 
obL'gation  to  an  engagement  that  the  acceptor  will  pay  the 
^rawer  there,  and  no  where  else,  (as  some  seem  to  think),  or^ 
at  least,  not  till  it  be  proved  that  a  demand  was  made  there 
iu  vain.    In  my  apprehension  such  an  acceptance  is  no  quali- 
fica6on  of  the  general  liability  of  the  acceptor.     It  is  a  sub- 
stitution of  the  banker  s  for  the  person  and  abode  of  the 
acceptor,  for  mutual  convenience ;  and  means  only  to  charge 
the  drawer  and  indorser  in  transitu^  that  the  holder,  instead  of 
calling  upon  the  acceptor,  should  make  his  demand  at  the 
banker's.     No  demand  is  necessary  against  the  acceptor ;  he 
is  'liable  without  demand ;   but,  to  charge  the  drawer,  you 
must  prove  a  demand  on  the  acceptor,  or  on  the  person  whom 
he  has  identified  with  himself  for  that  purpose.     The  question, 
dien,  will  be,  does  a  man  mean  to  impose  a  condition,  or  to 
suggest,  for  mutual  convenience,  a  place,  where,  with  least 
trouble  to  both,  the  money  may  be  had  ?     But  this  question, 
^daily  occurrence,  simple  as  it  may  seem,  and  of  easy  solution 
"^to  some,  is  rendered  complicated  and  difficult  by  great  and 
^sonflicting  authorities. 

As  to  the  balance  of  authority,  I  think  it  cannot  be  doubted, 
om  the  case  of  Smith  v.  De  la  Fontainey  in  1785,  what  Lord 
field's  opinion  was.    His  great  experience  and  knowledge 
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1820.        of  mercantile  transactions  and  high  character  carry  with  them 

*■ V '  strong  evidence  of  the  prevailing  opinion.     Saunderson  and 

HOWE        others  v.  Judge*,  in  1795,   was  an  action  on  a  promissory 
**  note  (and,  for  tlie  present,  I  make  no  distinction  between 

YOUNG.  \  »  I  ' 

notes  and  bills)  against  the  indorscr.     Sharp,  tlie  maker,  pro- 

Graham,  B.    raised  to  pay  to  Wilkinson  or  order ;  and,  at  the  foot  of  the 
ut  aud  2d     j^QiQ^  there  was  a  memorandum,  that  he  would  pay  it  at  the 
house  of  Saunderson  and  Co.  with  whom  he  had  a  cash-accocmt 
Wilkinson  indorsed  to  Judge,  he  to  Sanders  and  Co.  and  they 
to  Saunderson  and  Co.     Sharp,  before  the  note  became  due, 
absconded,  and  Saunderson  wrote  b}'  the  post  to  Judge>  giYing 
him  notice  of  the  non-payment.     The  declaration  was  in  the 
general  form,  without  stating  the  memorandum,  or  any  thing 
tantamount  to  an  application  to  the  plaintiffs.     At  the  trial, 
the  plaintiffs  were  nonsuited,  as  they  had  not  proved  an  actual 
demand  on  the  maker ;  and  the  language  of  the  court,  con- 
sisting  of  Eyre,  C.  J.  Heath,  Buller,  and  Rooke,  judges,  after 
the  argument  upon  the  motion  for  a  new  trial,  forms  the 
foundation  of  my  opinion.    They  said,  '*  It  w^as  no  part  of  tke 
contract  that  the  note  should  be  paid  at  the  house  of  Saunder- 
son and  Co. ;  and  therefore  that   was   not  necessary  to  be 
stated  in  the  declaration :  the  maker  merely  appointed  the 
house  of  his  banker  as  the  place  where  he  was  to  be  calM 
upon  for  payment.     It  is  not  necessary  that  a  demand  should 
be  personal;  it  is  sufficient  if  it  is  made  at  the  house  of  tbe 
maker,  and  it  is  the  same  thing  in  effect  if  it  be  made  at  ths 
,  place  where  he  appoints ;  and  as  the  demand  was  to  be  made 
at  the  house  of  the  plaintiffs  themselves  it  was  sufficient  for 
lliem  to  turn  to  their  books."     But,  it  may  be  said,  this  vii 
tlie  case  of  a  detached  memorandum.    I  will  say  a  few  words 
on  the  subject  of  the  supposed  difference  between  such  a  me- 
morandum at  the  bottom  of  a  note,  and  an  acceptance  of* 
bill  of  exchange  payable  at  a  particular  place.      The  case  of 
Lyon  v.  Sundiusf,  was  an  action  by  the  indorsee  of  a  ImU 
of  exchange  against  the  acceptor ;  the  declaration  stated  od^J 
a  general  acceptance.    It  was  precisely  this  case,  the  accept* 
tance  being  *'  payable  at  Messrs.  Hankey  and  CoV    Tl« 
very  same  objection  was  taken  by  Mr.  Park ;  and  I  am  fr^ 

•  2  H.  B.  5cg;  f  1  Cajupb.  423. 
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|o  say,  that  the  words  of  Lord  Ellenborough  carry  conviction 
to  my  mind,  and  form  the  foundation  of  my  opinion.  ^'  How 
can  you  make  the  words  payable  at  Hankey  and  Cos  more  than 
a  mere  memorandum  ?  The  acceptor  of  a  bill  of  exchange  is 
liable  universally.  This  very  point  was  brought  before  die 
court  some  time  ago,"  (alluding  probably  to  Saunderson  v. 
Judge,  of  which  Mr.  Park  said  he  had  some  impression  on 
bis  mind),  "  when/*  says  Lord  Ellenborough,  **  the  judges 
were  all  of  opinion  that  such  words  formed  no  part  of  the  con- 
tract, and  did  not  require  to  be  set  out  in  the  declaration.*' 
It  is  difficult  to  believe,  I  had  almost  said  impossible,  that  the 
case  should  have  rested  there,  if  that  had  not  been  the  opinion 
of  all  the  Judges  of  the  King's  Bench ;  and,  as  proof,  in  the 
very  next  year  (1809),  at  the  Hilary  term  sittings,  Mr.  Justice 
Bayley  held,  in  the  case  of  a  promissory  note*,  that  in  an 
4u:tion  against  the  maker  there  was  no  necessity  to  prove  that 
it  was  presented  where  payable.  These  authorities  are  fol- 
lowed by  the  decision  in  Fenton  v.  Goundry,  on  the  fullest 
consideration  of  Callaghan  v.  Ayletf  then  lately  determined  in 
the  Common  Pleas.  I  cannot  help  adding  the  two  decisions 
4t  Nut  Prius  of  Lord  Chief  Justice  Gibbsf  ;  these,  together 
with  the  common  form  of  declarations,  make  a  weight  of 
authority  which  it  is  difficult  to  coimterpoise. 

But  it  is  said,  in  order  to  diminish  the  weight  of  these 
Authorities,  that  the  Court  of  King's  Bench  have  not  always 
been  consistent.  And  first,  it  is  said,  that  in  Parker  v,  Gordon  ||, 
they  have  recognized  the  propriety  of  an  application  at  the 
place  of  payment.  But  that  was  an  action  against  the  drawer ; 
and  it  is  universally  true,  that  to  charge  the  drawer  you  must 
prove  a  demand  on,  and  refusal  by,  the  acceptor  or  his  substi- 
tute. If,  therefore,  he  says,  "  I  accept,  payable  at  my  banker's,** 
be  says,  ^*  it  is  there  I  am  to  be  called  upon  for  payment ; 
that  is  my  house ;  there  it  is  where  I  am  to  be  found,  and  I 
authorize  you  to  consider  me  as  personally  present  there  for 
Ae  purpose  of  payment :"  and,  if  so,  the  holder  may  be  pre- 
tomed  to  know  the  banking  hours.  And  if  the  holder  were 
not  bound  to  tliis,  he  must  have  gone,  as  Lord  Ellenborough 

♦   Wild  V.  Bennards,  1  Campb.  425.  n. 

t  Head  v.  Sezvell,  Richards  v.  MUsingtm,  Holt,  N.  P.  C.  363,  364. 
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says*,  "  a  step  farther,  and  proved  a  demand  on  the  acceptor, 
for  otherwise  no  demand  is  made  on  the  acceptor.     Secondly, 
it  is  said,  that  they  have  impaired,  if  not  contradicted,  the  case 
of  Fenton  v.  Goundrt/f  by  that  of  Sanderson  v.  Bowes :  this 
argument  or  assertion  is  founded  on  the  supposed  perfect  ana- 
logy between  bills  of  exchange  and  promissory  notes.    I  per- 
fectly  agree,  that  in  some  cases  place  may  be  essential,  and 
may  be  rendered  so  by  the  terms  and  occasion  of  the  accept- 
ance.    A  case  may  be  put  of  a  man,  who  remitting  all  hit 
property  to  England,  and  taking  his  departure  from  India, 
accepts  a  bill  for  50CO  /.  at  six  months  payable  in  London :  he 
loses  his  passage  :  it  could  never  be  said  in  such  a  case  that 
tlie  acceptor  engaged  to  pay  in  India,  or  at  the  Cape  of  Good 
Hope,  on  his  way  home.     The  case  of  bankers  issuing  notes 
payable  at  their  banks,  as  in  Sanderson  v.  Botoes^  may  be  one 
of  these  cases  ;  but  I  deny  tlie  alleged  analogy  between  bills  of 
exchange  and  promissory  notes.     The  maker  of  a  promissory 
note  may  express  his  own  terms.     He  is,  as  it  were,  drawer 
and  acceptor;  the  note  must  be  taken  as  he  issues  it.     But  in 
the  case  of  bills  of  exchange  the  drawer  has  a  right  to  an  un- 
qualified acceptance,  and  an  indorser  in  transitu  is  entitled  to 
the  same  right.     If  these  acceptances  were  construed  as  spe- 
cial, and  as  qualifying  the  general  liability  of  the  acceptor* 
who  is  bound  to  pay,  it  would  hurt  the  credit  of  bills.     The 
acceptor  is  the  person  whose  credit  principally  supports  the 
bill ;  he  is  considered  as  always  liable ;  but  if  an  accidental  or 
careless  omission  to  call  at  the  place  appointed  destroy  the  ac- 
ceptance of  the  bill,  the  confidence  attached  to  tlie  acceptance 
is  gone,  and  the  credit  depends  on  the  punctual  observance  of 
the  terms  of  the  condition.    The  proof  of  a  demand  and  refusal 
is  not  easy ;  and  in  many  coses  might  fail,  or  be  brought  ia 
doubt  by  contradictory  evidence.     The   case  of  Fenian  v, 
Goundry,  then,  can  hardly  be  said  to  be  impugned  by  that  of 
Sanderson  v.  Bowes.  At  all  events,  the  latter  case  may  be  con- 
sidered as  wanting  the  weight  of  the  former  ;  but  it  is  sufficient 
to  distinguish  them  by  the  difference  of  the  subject-matter  of 
each  case.     It  is,  thirdly,  said  this  is  an  order  on  the  banker; 
I  grant,  that  it  is  an  authority  to  the  banker  to  pay,  and  ia 


»  In  Parker  v.  Gordon,  7  East,  386, 
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effect,  an  order;  but  we  must  not  bj  refinement  stagger  pre-        1820. 
vailing  notions.     If  it  be  an  order  on  the  banker^  Bishop  ▼•  ^ 
Chiity  is  a  dangerous  precedent:  no  man  of  business  ever 
thought  that  such  a  note  or  memorandum  converted  the  bill  of      youno. 
exchange  into  an  order  on  the  banker;  and,  that  by  not  calling       — 
at  the  banker's  he  lost  the  benefit  of  his  acceptance,  and  took    ^^^7*^  Jd* 
the  credit  of  the  banker  in  the  place  of  the  acceptor.    As  to    Que^tioiis. 
the  cases  in  the  Common  Pleas,  I  shall  not  oppose  to  the  case 
of  Ambroses.  Hopwood^^  that  of  Huffhm  v.  EUis\y  in  the 
King's  Bench,  and  House  of  Lords ;  in  the  latter,  the  declara- 
tion followed  the  case  in  the  Common  Pleas,  and  the  words, 
according  to  the  tenor,  might  include  the  house.    In  Callaghan 
V.  Aylett,  and  Gammon  v.  SchmoUj  is  to  be  found  the  great 
counterpoise  to  the  authority  of  the  Court  of  King's  Bench ; 
but,  I  must  say,  that  the  reasons  given  are  not  such  as  be- 
longed to  the  authority  of  the  judges,  who  are  reported  to  have 
given  them.    In  Callaghan  v.  Aylett^  Mr.  Justice  Heath  says, 
*^  there  can  be  no  difference  in  this  respect  between  an  action 
against  the  drawer,  and  an  action  against  the  acceptor.**     But, 
there  is  this  difference,  when  the  acceptor  accepts  '^  payable  at 
the  house,"  he  means  to  limit  his  ubiquity,  by  saying  that  he 
18  to  be  found  there  for  the  purpose  of  pa3rment ;  and  if  the 
holder  do  not  seek  him  there,  he  makes  default  in  calling  on 
the  acceptor.     If,  without  such  direction,  the  holder  omit  to 
call  at  the  house  of  the  acceptor,  he  cannot,  on  account  of 
that  omission,  charge  tlie  drawer  or  indorsers :  but  it  is  too 
much  to  say,  that  by  that  omission  he  discharges  the  acceptor^ 
who  is  at  all  times  liable,  though  no  demand  of  payment  was 
ever  made,  even  at  his  house.     Mr.  Justice  Heath  avoids  the 
authority  of  Saunderson  v.  Judge,  by  saying,  that  there  ^'  it 
*^  was  a  memorandum  at  the  foot  of  the  note,  not  a  part  of  the 
**  instrument."   That  leads  to  nice,  I  had  almost  said,  frivolous, 
distinctions ;  for,  according  to  that  doctrine,  if  I  say,  **  I  ac« 
**  cept  R.  G."  and  add  at  the  foot  of  the  biU,  '<  payable  at 
^  Messrs.  G.  &  Co."  it  is  a  mere  memorandum ;  but  if  I  say, 
**  I  accept,  payable  at  Messrs.  G.  &  Co."  it  is  embodied  in  my 
acceptance,  and  forms  a  condition  precedent.    Does  it  make 

•  a  Taunt.  61. 

t  M.  51  a.  3.  K.  B,    Sec  B»yley  cm  Bills,  98.  n.  1.  3d  cd. 
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1820.        a  difTercncCy  that  in  one  case  the  acceptance  is  all  in  one  tenor, 
as  ^'  I  accept,  R.  G.  payable  at  mj  bankers,"  and  that  in  the 
^.^^^        other  I  write,  *^  I  accept,  R.  G.,"  and  underneath,  '<  payable 
TotsG.       *'  At  my  banker's  V*   A  man,  whether  he  accepts  in  the  former 
'-^ —        or  latter  form,  means  the  same  thing ;  for  when  he  writes  the 
IstaS*^   words  "  payable,  &c.*'  he  is  usually  determined  in  what  place 
Questions,     to  write,  by  the  room  or  vacancy  on  the  paper.   Are  the  minds 
of  men  in  business  to  be  harassed  with  such  untenable  and  in- 
superable distinctions  ?    In  Gammon  v.  Schmolly  Mr.  Justice 
Chambre  puts  the  case  of  a  bill  drawn  upon  a  judge  just  going 
the  circuit.    I  dare  say  it  has  happened  to  him,  as  it  has  hap* 
pened  to  me.     But  can  it  be  supposed  that  any  man  of  cha- 
racter, on  such  or  like  occasion,  would  make  his  bill  so  payable 
if  he  had  not  cash  or  credit  at  his  banker's  I     And  who  would 
refuse  to  call  at  the  banker's  ?     No  holder  in  his  senses  woidd 
forbear  to  follow  the  directions  of  the  acceptor,  because  it  is 
undoubtedly  done  for  his  convenience ;  no  man  in  his  senses 
would  refuse  an  application  to  the  banker  of  the  judge  where 
he  would  be  sure  of  his  money,  for  the  gratification  of  coming 
down  to  Exeter  for  the  sake  of  arresting  him :  but  if  it  turn 
out  that  an  acceptance  payable  at  a  particular  place  is  a  mere 
shift,  or  act  of  roguery,  it  would  be  idle,  and,  in  some  instances 
(as  in  directions  to  obscure  comers  and  streets,)  almost  impos- 
sible to  attempt  to  find  out  a  sneaking  lodger  in  a  garret  to 
satisfy  this  indispensable  condition.    What  holder,  or  what  at- 
torney, would  arrest  a  man  of  credit  under  such  circumstances, 
or  would  disgrace  a  Judge  ?    Such  acceptances  will  always  give 
credit  to  bills;  and  the  practice  will  continue,  though  yoor 
Lordships  should  decide  that  they  do  not  qualify  the  general 
liability  of  an  acceptor ;  and  perhaps  the  mercantile  world  will 
thank  your  Lordships  for  not  imposing  upon  them  the  know- 
ledge of  precedent  conditions,   or  a  speculation,  as  to  the 
different  positions  on  a  note,  by  the  occupation  of  which  the 
words  ''  payable  at,  &c."  become  either  a  mere  memorandum, 
or  a  condition  precedent.    But  cases  might  be  put  of  vezatimi; 
these  may  all  be  met  by  way  of  defence.     It  is  said,  (i  Rolle's 
Abridgment,  444)  and  I  take  it  to  be  law,  "  If  the  condition 
"  of  an  obligation  be  to  pay  10/.  at  a  given  day  at  S.,  he  (the 
**  obh'gor)  is  not  bound  to  pay  in  any  other  place ;"  and  "  so  in 
*'  that  case  the  obligee  is  not  bound  to  receive  it  in  any  other 
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**  place  -"  and  so  Coke,  Littleton,  sii ;  '<  For  if  the  obligor        1820. 
**  then  (that  is,  when  by  notice  the  obligor  has  fixed  the  place)  "         ^ 
**  and  there  tenders  the  money,  he  shall  save  the  penalty  of  tlie        »owe 
**  bond  for  ever."    But  he  saves  only  tlie  penalty  and  costs ;      young. 
he  must  pay  the  debt.    An  acceptance  is,  by  Uie  custom  of  ■■ 

merchants,  a  debt;  though,  independently  of  that  custom,  ^'^^^ 
neither  debt  nor  assumpsit  would  lie  for  want  of  consideration*  Qiieitioiis.f 
But  in  all  these  cases  the  fulfilment  of  the  condition  comes  by 
way  of  defence.  The  obligee  is  not  bound  in  the  outset  to 
state  his  demand  at  the  place ;  the  defendant  must  plead  his 
performance  of  the  condition,  and,  proving  it,  he  is  quit  of  the 
damages  and  penalty ;  but  he  must  bring  the  money  into  court. 
Place  may,  undoubtedly,  be  essential ;  and  here  both  obligor 
and  obligee  understand  each  other  that  so  it  is  to  be  consi- 
dered. 

In  answer  to  tlie  third  question,  I  am  of  opinion,  that  if  the  3d  QuMtioii^ 
holder  of  a  bill  for  acceptance  take  an  acceptance,  varying 
in  time  or  place  of  pa3n:nent,  where  place  creates  inconvenience, 
and  obstructs  or  impedes  the  circulation  of  the  bill,  or,  when 
new  terms  or  conditions  are  introduced,  he  makes  it  his  own. 
This  is  obvious  in  the  case  of  enlargement  of  time.  So,  if  the 
acceptance  be  payable  at  Paris,  Dublin,  or  Edinburgh,  where 
the  place  is  evidently  made  a  condition  of  the  payment ;  in 
such  a  case,  I  think  that  the  drawer  would  be  discharged. 

In  answer  to  the  fourth  question,  I  am  of  opinion,  that  if,  in  4th  Question. 
the  case  put,  C.  take  an  acceptance,  materially  qualified  as  to 
time  or  place,  and  A.  dissent,  and  C.  still  keep  the  bill,  he 
makes  it  his  own,  and  cannot  sue  A,  on  his  original  debt :  but 
if  C.  give  timely  notice  to  A*  and  immediately  offer  to  return 
the  bill  to  i^.  I  think  his  original  cause  of  action  would  remain. 

Once  settle  the  uniformity  of  practice,  and  the  evil  is  over. 
But,  according  to  the  law  as  laid  down  by  tlie  court  of  King^s 
Bench,  you  have  a  plain  simple  declaration  and  proof.  Ac- 
cording to  tlie  law  laid  down  by  the  court  of  Common  Pleas 
you  have  a  new  form  of  declaration,  and  a  proof  which,  in  many 
instances,  m^y  be  difficult,  and  may  lead  to  controversy  and 
contradiction. 

Richards,  C.  B.,  as  to  the  first  question,  was  of  opinion  Ricftards,C.B. 
that  the  holder  of  the  bill  was  not  bound  to  present  it  at  Sir  John       t — . 
^crring*s  &  Co.  for  payment,  nor  to  aver  presentment  there. 


isC  Question. 
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1820.  As  to  the  second,  that  the  acceptance  of  the  bill  in  question 

^        "  was  not  a  qualified  acceptance,  constituting  an  undertaking  to 

^ovr^        pay  the  bill  at  the  house  of  Sir  J.  P.  &  Co.,  but  a  general 

TouKO.      acceptance,  constituting  an  undertaking  to  pay  the  same  eveiy 

■  where,  with  an  additional  engagement  or  direction  for  the  pay- 

^^*^**^  ^•^'  ment  thereof  at  that  house. 

dd  Qoestbn*  As  to  the  third,  that  if  the  payee  C  were,  without  the  pre- 
Tious  authority  or  subsequent  assent  of  the  drawer  A.  to  take 
an  acceptance  qualified  as  to  time  or  place,  by  taking  such  an 
acceptance  he  would  discharge  the  drawer  A. 

4th  Question.  At  to  the  fourth,  that  if  A.  were  to  refuse  his  assent  to  such 
a  qualified  acceptance,  C.  having  received  the.  bill  for  the  debt 
of  100 L  due  from  A.  could  not  sue  A,  for  the  debt  till  he  had 
re-delivered  the  bill  to  A. 

DalloM,  C.  J*  Dallas,  C.  J.  With  respect  to  the  first  question,  I  am  of 
opinion  that  the  holder  was  bound  to  present  the  bill  at  the 
banking  house  of  Sir  J.  P.  &  Co.,  and  so  to  aver  in  the  decla- 
ration. 

od  Question.  '^.  ^^  ^^^  second  question,  I  think  that  the  bill,  having  been 
so  accepted,  is,  in  law,  to  be  considered  as  a  conditional  accq>t- 
ance,  and  not  as  a  general  acceptance  to  pay,  with  an  additional 
engagement  or  direction  for  payment  at  the  house  mentioned. 
And  as  the  case  which  has  given  occasion  to  your  Lordships 
questions  has  arisen  from  contradictory  decisions  in  the  courts 
below,  and  as,  in  the  recent  cases,  all  that  could  be  found  of 
former  decision  has  been  brought  under  the  consideration  of 
the  respective  courts,  and  their  disagreement  in  opinion  has 
still  continued,  and  continues,  (as  appears  from  the  answers 
hitherto  given,)  it  is  obvious  that  the  present  is  a  case  which 
can  very  little  depend  upon  mere  authorities ;  the  authorities 
have,  however,  been  already  fully  referred  to,  and  my  reasons 
will  tiierefore  chiefly  and  shortiy  be  given  upon  general 
grounds*  And,  first,  I  admit  the  presumption  of  law  to  be^ 
(though  in  the  present  state  of  commerce  the  fact  is  frequendy 
otherwise,)  that  the  drawing  a  bill  of  exchange  pre-supposes 
an  antecedent  debt,  and  the  acceptance  is  an  admission  that 
such  a  debt  is  due.  And  so  considered,  it  is,  no  doubt,  clear, 
that  the  debtor  may  be  called  upon  to  pay  without  reference  to 
time  or  place.  But  if,  in  the  bill  itself,  the  drawer  were  to 
name  a  particular  place  for  payment,  instead  of  such  piece 
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being  specified  in  the  acceptance  only,  such  bill  would  be  a        1880. 
bill  qualified  as  to  payment  both  with  respect  to  time  and  place* 
And  the  acceptance  being  according  to  the  tenor  of  the  bill, 
the  acceptor,  as  to  payment,  would  be  bound  accordmgly.       young. 
This.  I  am  aware,  would  be  the  act  of  the  drawer  himself,  and        "  ■■' ■ 
therefore  not  falling  within  part  of  the  reasoning,  as  it  applies     ^^^  ^^  ^* 
to  the  acceptor,  a  distinction  to  which  I  shall  hereafter  advert     Questions, 
more  fully.    It  is,  I  apprehend^  equally  clear,  that  by  a  bill 
drawn  generally,  the  drawer  transfers  his  rights  against  the 
drawee,  as  modified  by  the  bill,  to  the  extent  of  the  bill ',  and 
that  the  drawer  may  enter  into  any  contract  with  the  payee, 
which  the  drawer  might  have  done  with  the  drawee  before  such 
transfer  made,  not  afiecting  thereby,  in  substance,  the  rights 
of  the  drawee.    I  assume,  therefore,  for  the  present,  that  if  the 
bill  had  purported  to  be  an  order  to  pay  at  the  house  of  Per- 
ring  &  Co.,  and  the  acceptor  had  accepted  such  bill,  he  would 
not  have  been  bound  to  pay  elsewhere  till  application  for  pay- 
ment there  had  been  made  and  failed.    I  shall  endeavour  to 
show  hereafler,  that  what  the  drawer  may  do  by  the  bill,  as 
between  him  and  the  drawee,  may  be  done  by  the  acceptance, 
as  between  the  acceptor  and  the  payee.    To  take,  first,  the 
case  of  the  drawer  of  the  bill :  he  may  draw  it  in  any  form 
which  he  thinks  fit,  provided  tlie  form  be  such  as  is  warranted 
by  the  usage  of  merchants,  without  which  it  will  not  be  a  bill 
of  exchange ;  but  it  will  scarcely  be  contended,  that  draw- 
ing it  restrictive  as  to  place  of  payment  would  be  a  violation  of 
such  usage.     A  bill  general  and  absolute,  in  the  first  instance, 
drawn  and  accepted  generally,  operates  according  to  the  terms 
of  the  bill ;  and  the  jl^ill  itself  need  only  to  be  looked  to,  the 
acceptance  referring  to  and  not  varying  from  the  bill.    But  to 
a  bill  so  drawn,  the  drawee  may  refuse  acceptance;  and  he  may 
propose  to  accept  conditionally,  the  payee  being  at  liberty  to 
receive  or  refuse  such  conditional  acceptance ;  if  he  refuse,  he 
must  go  back  to  the  drawer,  who  will  have  his  remedy  against 
the  drawee,  and  in  this,  the  first  and  most  simple  view  of  the 
subject,  the  bill  itself  is  at  an  end. 

Suppose,  however,  the  case  of  a  partial  and  qualified  or  con- 
ditional acceptance ;  and  that  an  acceptance  may  be  such  in 
many  respects  has  been  admitted  by  all  the  learned  Judges  in 
succession :  indeed  the  very  questions  put  by  your  Lordships 
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recognize  die  distinctioD,  and  adapt  themselves  to  k.     What, 
then,  is  meant  by  conditional  aoceptance,  or  in  what  respects 
ROWE        Qn^j  QQ  acceptance  be  conditional  ?   It  may  be  so  as  to  tkm, 
touxG.      ^  ^^  '^^'  ^  ^^  place,  as  to  mode  of  payment.    It  will  be  suffi- 
— : —        cient  to  refer  to  the  authorities  which  have  been  cited  as  to 
^^^^^P*m'  ®*ch  of  these  shortly,  and  one  will  be  sufficient  under  eadr 
Questions.    '^^^^ '  ^^  ^  mention  them,  not  because  die  point  itself  is 
doubtful,  but  for  what  is  said  in  each  case.    And,  first,  as  to 
amount.    A  foreign  bill  was  drawn  npon  the  defendant,  and 
he  accepted  it  to  pay  loo  /.  part  thereof;  he  was  sued  on  die 
acceptance,  and  on  demurrer,  insisted  that  a  partial  acceptance 
was  not  good  within  the  custom  of  merchants ;  but  the  Court  held 
otherwise,  and  judgment  was  given  for  the  plamtiff  *.    Next  as 
to  time.     A  bill  was  drawn,  and  no  dme  fixed  for  its  payment ; 
it  was  presented  on  the  i8th  of  April,  and  accepted  pajrable  the 
8th  of  September;  this  being  stated  in  the  declaration,  the 
defendant  demurred,  and  insisted,  that  as  no  time  was  prescribed 
fbr  payment  the  bill  was  payable  at  sight,  and  that  a  promise 
to  pay  two  or  three  months  after  sight  was  not  an  acceptance 
widiin  the  custom  of  merchants ;  but  the  Court  held  that  it 
was  an  acceptance  within  the  custom,  and  the  demurrer  was 
over-ruled  t.    Thirdly,  as  to  place.     On  this  point  also  there 
are  numerous  authorities ;  but  as  it  is  in  this  respect  that  the 
present  controversy  has  arisen,  I  assume  only,  at  present,  that 
this  also  may  be  conditional,  <  reserving  myself  to  examine  the 
audiorities  and  doctrine  hereafter.    Lastly,  as  to  mode  of  pay- 
ment.  A  bill  was  accepted,  to  be  paid,  half  in  money,  and  half 
in  bills,  and  the  quesdon  was,  whether  there  could  be  a  qualifi- 
cation of  an  acceptance  ?    And  it  was  ptoved  by  divers  mer- 
chants that  there  might  be,  for  that  he  who  might  refuse  the 
bill  totally,  might  accept  it  in  part ;  but  that  the  holder  was  not 
bound  to  acquiesce  in  such  acceptance ;  Petit  v.  Benson'^.    H 
then,  there  may  be  a  conditional  acceptance  as  to  sum,  as  to 
time,  and  as  to  mode  of  payment,  such  acceptance,  as  to  these, 
qualifying  the  liability  to  pay,  it  is  diflicult  to  conceive  why 
there  should  be  any  difference  as  to  place,  at  least  as  between 
the  acceptor  and  the  payee  so  taking  the  conditional  accept* 

♦  Wegerstoffe  v.  Kecne,  Str.  214.  J  Comb.  452. 

f  Walker  V.  AtUtxxid,  11  Mod.  190. 
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ance;  nor  do  I  conceive,  speaking  with  deference  to  other 
opinions,  that  there  is  any  distinction  which,  upon  principle, 
can  he  supported.    Losing  sight  of  place,  however,  for  the 
moment,  let  the  effect  of  a  conditional  acceptance  he  examined       tovkg. 
in    the  other  respects  already  mentioned.    And  first  as  to        ' 
amount ;  he  who  takes  an  acceptance  for  less  than  the  sum  "^^ andfid ' 
expressed  in  the  hill  cannot  claim  from  the  acceptor  more ;     Qaestions. 
though,  as  to  the  drawer,  bow  it  may  affect  him  will  form  mat- 
ter of  distinct  consideration.     So,  as  to  time,  the  holder  is  like- 
wise hound  by  the  terms  under  which  he  has  consented  to  take 
the  acceptance :  and  why  ?   Because,  on  the  one  hand,  the 
payee  not  being  bound  to  take  an  acceptance,  except  according 
to  the  tenor  of  the  bill ;  and,  on  the  other  hand,  the  acceptor 
being  only  bound  to  accept  as  he  may  choose  to  accept,  when 
the  acceptance  varies  from  the  tenor  of  the  bill,  and  the  payee^ 
notwithstanding,  takes  such  acceptance,  he  consents  to  take 
the  bill  according  to  the  tenor  of  the  acceptance,  and  not 
according  to  the  tenor  of  the  bill. 

So,  it  is  as  to  sum,  as  to  time,  as  to  mode  of  payment ;  in 
each  of  which  cases  the  acceptance,  it  is  admitted,  forms  the 
contract  between  the  immediate  parties.  Is  there,  then,  any 
difference  in  this  respect,  as  to  place,  and  as  to  place  only  ?  In 
the  argument  at  the  bar,  (and  herein  the  case  seems  to  me  now 
narrowed  to  a  single  point,)  it  has  not  been  disputed  that  there 
may  be  a  ^nditional  acceptance  as  to  place,  restrictive  of  pay- 
ment, and  making  presentment  necessary  at  such  place,  pro- 
vided it  be  by  words  of  express  and  unequivocal  import ;  but 
it  is  denied  that  to  make  a  bill  payable  at  one  place  is  an 
exclusion  of  others;  and  in  Fenton  v.  Goundri/,  I  observe, 
Mr.  Justice  Holroyd,  who  there  argued  against  the  restricted 
liability,  seems  to  have  taken  the  same  distinction.  ^  The  case 
**  has  been  argued  (he  said)  as  if  the  terms  of  the  acceptance 
"  had  been  payable  at  Sikes  &  Go's,  onli/"  not  contending,  that 
if  so  drawn  the  payment  would  not  have  been  restricted ;' and 
Lord  Ellenborough  is  made  immediately  to  observe,  "  Is  it  more 
**  than  an  expansion  of  the  promise?"  An  observation,  which 
htt  Lordship  could  not  have  made,  if  by  the  word  onii/  the 
promise  had  been,  in  terms,  restricted ;  and,  in  the  same  way, 
in  the  case  of  Gammon  v.  Schmdl,  in  tlie  Court  of  Common 
Pieas^  it  was  not  denied  at  the  bar,  that  if  the  acceptance  had 
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been  at  the  place  named,  and  not  elsewhere,  in  such  case  the 
acceptance  would  have  been  clearly  qualified,  and  conditional 
and  restricted  as  to  place.   And  so,  yesterday,  it  was  admitted 
TOUHG.      by  my  brother  Holroyd,  and  so,  to-dty,  it  b  admitted  by  my 
—^        Lord  Chief  Baron.    The  question,  therefore,  in  this  view  of 
i8t  and  od*  ^^  subject,  comes  round  to  be  merely  a  question  of  construc- 
QnestioDs.    tion,  namely^  what  do  the  words  of  acceptance  import  in  the 
particular  instance  ?  and  are  they  conditional  as  to  place  of 
payment  or  not  ?  There  are  no  technical  words,  by  which, 
generally  speaking,  a  condition  must  be  created ;  and,  whether 
it  be  a  condition  precedent,  a  concurrent  act,  or  a  mutual  pro* 
mise,  must  be  collected  from  the  intention  of  the  parties,  re- 
ference being  had  to  the  words  made  use  of,  and  the  subject- 
matter  in  question.     And  so  again,  it  has  been  admitted  bj 
both  the  learned  Judges  to  whom  I  have  last  referred.     "  In- 
tention (said  my  brother  Holroyd,  in  express  terms)  is  that 
uhich  ought  to  govern."     Now  conditional  or  qualified,  as 
opposed  to  absolute,  I  can  only  say  imports  some  qualification 
or  restriction  of  that,  which  would  be  otherwise  unconditional. 
This  is  self-evident,  it  will  be  agreed,  when  the  condition  it 
established ;  but  so  to  state  it,  it  is  said,  is  but  begging  the 
question,  or  leaving  it  at  least  where  it  was  before,  the  ques- 
tion being,  whether  the  words  operate  by  way  of  condition,  and 
not  upon  the  effect  of  the  condition  when  established.     Still* 
however,  I  can  only  say,  the  very  departure  from  generality  of 
expression  to  me,  imports  some  modification  of  that  generality  t 
and,  if  simple  and  absolute  acceptance  have  a  clear  and  simple 
operation,  and  will  bind  a  party  to  pay  wherever  his  acceptance 
may  be  presented,  it  seems  to  me  but  reasonable  to  intend,  that 
when  he  accepts,  payable  at  a  particular  place,  he  means  to 
exclude,  in  tlie  first  instance,  a  liability  to  demand  in  any  other 
place.  And,  looking  to  intention,  and  taking  as  admitted,  that 
it  ought  to  govern,  I  cannot  permit  myself  to  doubt,  that  the 
words  made  use  of  in  this  instance  are,  in  fairness  of  construc- 
tion, just  as  clear  as  if  express  words  of  restriction  had  been 
introduced.    The  maxim  referred  to  from  Lord  Bacon,  by  my 
brother  Holroyd,  (I  speak  it  with  deference)  appears  to  me  too 
technical  as  applied  to  such  an  instrument  as  a  bill  of  exchange; 
nor  would  it  govern  in  another  view ;  for  in  a  promissory  note 
it  is  agreed  that  express  words  of  restriction  are  not  necesaary ; 
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words  of  appointment  and- specification  being  of  tfiemselves        idW. 
sufficient.     In  none  of  these  is  the  word  "  onli/  "  to  be  found,  *        v— — ' 
nor  any  words  beyond  those  which  belong  to  this  particular        »owe 
case ;  and  yet  the  rule  of  construction,  as  mere  construction,       young. 

must,  in  each  instance,  be  the  same.    I  think  this  upon  the        

mere  ground  of  the  words  themselves,  but  I  think  so,  still  more  ^T"  ^  '  f  * 
strongly,  on  the  sense  and  reason  of  the  thing.  I  will,  fii'st,  Quesdont. 
put  the  case  of  a  bill  accepted  payable  in  a  town  diilerent  from 
that  in  which  the  abode  of  the  acceptor  may  be,  as  for  in- 
stance, and  to  avoid  extreme  cases,  a  bill  accepted  in  Birming- 
ham payable  in  London ;  and  I  will  further  suppose  it  to  be 
a  bill  according  to  the  original  simplicity  of  such  transactions, 
that  is,  for  an  antecedent  debt  from  the  acceptor  to  the  drawer 
of  the  bill.  By  his  acceptance  payable  in  London  the  aeceptor 
promises  to  have  a  fund  in  London  when  the  bill  shall  be 
presented;  he  may  have  sufficient  to  pay  the  bill,  but  not 
beyond  it,  and  yet,  according  to  the  argument  wliich  would 
reject  the  words  of  specification  as  words  of  limitation,  he  must 
have  that  which  he  may  not  possess,  that  is,  a  double  sum  or 
«um8,  one  forthcoming  in  London,  and  another  in  Birmingham, 
to  take  his  chance  as  to  the  place  where,  in  fact,  the  bill  may 
be  presented  when  due ;  or  be  left  exposed  to  an  arrest,  as  the 
immediate  consequence  of  non-payment.  I  am  aware,  it  may 
said  that  such  would  be  his  situation  under  the  original  debt 
to  the  drawer,  and  that  such  would  continue  to  be  his  situation 
under  a  general  acceptance ;  but  it  is  for  the  express  purpose 
of  guarding  against  this,  and  on  other  grounds  of  personal  and 
commercial  convenience,  to  which  I  shall  presently  advert,  that 
the  practice  has  obtained  of  partial  and  qualified  acceptance  as 
to  place,  and  to  which,  as  between  the  immediate  parties,  I  do 
not  see  any  possible  objection.  It  has  been  very  properly  said, 
in  one  of  the  cases  cited  at  the  bar,  the  convenience  of  the 
thing  is  generally  in  support  of  such  qualification ;  most  per- 
sons keep  their  money  at  their  banker's,  and  make  all  their 
payments  there  ;  there,  they  or  their  appointed  agents  for  this 
purpose  are  to  be  found,  and  there,  if  any  where,  is  the  fund 
out  of  which  the  payment  is  to  be  made.  To  this  it  may  be 
added,  that  the  very  prevalence  of  the  practice  proves  tlie  con- 
venience ;  and  though  I  will  admit,  that  mere  concurrence  fe 
not  to  make  the  law,  yet,  in  all  commercial  transactions  it  is 
VOL,  II.  M  31 
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1820.        greatly  to  be  regarded,  as  the  footing  and  foundation  on  whi  e 

'  men  deal  together ;  and  the  course  of  such  dealing,  as  between 

RowE        merchants,  is  often  that  which  of  itself  constitutes  the  law.     It 

TouNG.      ^  scarcely  necessary  to  refer  to  tlie  stronger  cases  of  a  bill  ac- 

cepted  in  London,  payable  in  Dublin  or  Edinburgh,  or  a  bUl 

^t**d  ad    ^c^P^  ^^  ^®  West  Indies,  payable  in  London.     And  sup- 
Questions,    pos^  ^^^  ^°  ^*s  latter  case,  the  party  accepting  has  remitted 
to  his  correspondent  in  London  the  produce  of  his  plantation, 
for  the  express  purpose  of  meeting  the  bill,  will  it  be  said  that 
notwithstanding  he  may  still  be  arrested  in  the  West  Indies^ 
because  for  the  original  debt  he  was  liable  to  be  arrested  any 
where?  And  yet  the  argument  which  treats  as  of  no  effect 
specification  of  place  of  payment  stops  nothing  short  of  this 
extent.    Nor  do  I  sec,  in  any  one  respect,  where  tlie  line  h 
to  be  drawn,  or  tlie  distinction  to  be  made.    If,  then,  it  would 
be  so  in  the  instance  of  a  bill  accepted  in  one  town  payable  m 
another,  or  in  one  country  payable  in  another,  let  the  case  be 
considered  of  a  bill,  the  parties  living  in  the  same  place,  and 
accepted  payable  at  a  particular  banking-house.  It  is  scarcely 
necessary  to  say,  that  to  the  holder  it  can  be  no  inconvenience 
to  present  it  there  ;  but  on  the  other  hand,  I  admit  it  would  be 
scarcely  any  inconvenience  to  the  acceptor  to  have  it  pre* 
sented  at  his  counting-house,  or  place  of  abode ;  for,  even  if 
it  were  an  absolute  acceptance,  it  would  still,  according  to  all 
probability,  be  paid  by  a  draft  on  his  banker,  the  acceptance  oft 
the  bill  only  operating  as  such  order ;  but,  even  in  this  view, 
it  weighs  something,  though  possibly  not  much,  that  this  would 
be  to  subject  the  payment  of  a  bill  to  a  double  instead  of  t 
single  operation,  namely,  the  having  two  places  to  apply  to 
instead  of  one ;  and,  though  tliis  would  be  an  inconvenience 
imposed  upon  the  holder  by  himself,  still  that  which  is  not  in 
the  natural  course  of  dealing  raises  a  presumption  that  such 
departure  from  it  was  not  meant  And  what  would  be  thought 
of  the  conduct  of  a  holder,  who,  having  a  bill  payable  ait  a 
banker*s,  instead  of  going  there  should  go  to  the  house  of  the 
acceptor  merely  to  get  his  draft  for  the  bill,  or  should  furthtf 
insist  on  a  specific  payment  in  money  or  bank-notes  ? 

To  wind  up,  therefore,  what  I  have  to  observe  upon  tlui 
part  of  the  subject,  on  the  reason  and  fitness  of  the  thing,  on 
jpriociples  of  justice  and  mcroantile  convenience^  and  from  the 
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very  nature  of  such  transactions,  I  think  a  particular  place  of        IStO. 
payment  being  part  of  the  acceptance  of  the  bill,  imposes  upon 
the  holder,  because  he  is  the  willing  halder  of  such  acceptance, 
the  necessity  of  presenting  it,  in  the  first  instance,  there ;  and       young. 
leaves  the  acceptor  only  liable  to  pay,  where  he  has  provided        — 
and  fixed  a  fund  for  payment,  and  has  consented  to  pay,  in  ^^nd  ad 
order  that  he  may  not  be  called  upon  to  pay  where  he  has  no    Questiont. 
such  fund,  nor  given  any  such  consent.     Nor  can  I  quit  this 
part  of  the  subject  without  adding,  that  I  do  not  see  a  possible 
inconvenience  which  can  result  from  so  deciding ;    for  the 
holder  need  not  take  a  bill  so  accepted  ;  and  where  the  remedy 
is  so  obvious,  and  it  turns  simply  on  such  a  point,  except  that 
confusion  in  this  respect  has  crept  into  the  subject  by  disagree- 
ment in  the  decisions  of  courts  of  law,  and  that  it  is  fit  the  law 
should  be  settled  and  uniform,  the  question  seems  to  me  hardly 
worthy  of  the  attention  which  it  has  excited^  and  the  considera- 
tion which  it  has  undergone. 

Deeming,  then,  presentment  at  the  appointed  place  to  be 
a  condition  precedent,  I  will  only  further  say,  that  I  think  it 
necessary  that  such  presentment  should  be  averred  and  proved ; 
and^  that  non-presentment  and  having  funds  ought  not  to  come 
by  way  of  defence,  as,  in  the  case  of  promissory  notes,  luus  been 
decided  by  all  the  courts  in  Westminster-haU,  and  from  which* 
notwithstanding  what  I  have  heard  this  day,  I  do  not  myself 
feel  disposed  to  dissent.  Presentment,  according  to  Lord 
Ellenborougirs  opinion  in  Sanderson  v.  Dotves,  at  the  appointed 
place,  is  a  condition  precedent ;  and  for  want  of  such  an  aver- 
ment the  declaration  is  bad.  The  argument,  therefore,  as  to 
this  point,  resolves  itself  into  the  question,  whether  condition 
precedent  or  not  ?  For,  admit  it  to  be  so,  then,  in  tliis  respect, 
there  is  no  difference  between  the  two  courts,  and  the  cases  of 
promissory  notes  apply  to  bills  of  exchange ;  while,  on  the  other 
hand,  if  it  be  not  a  condition  precedent,  it  is  of  course  not 
necessary  to  be  averred. 

Quitting  now  the  general  ground,  I  come  next  to  tlie  analo- 
gies which  result  from  other  cases  mentioned,  if  not  of  the 
same,  yet  of  a  similar  description.  And  first  as  to  promissory 
notes.  It  is  scarcely  necessary  to  advert  to  what  has  been  said 
as  to  the  similarity,  or  the  distinction  between  promissory  notes 
and  bills  of  exchange.    In  some  respects,  undoubtedly,  they  are 
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I8SO.        different,  in  others  it  may  almost  be  said  they  run  into  each 
other.     A  bill  has,  indeed,  generally,  three  parties,  the  drawer, 
the  drawee,  (if  accepting,  becoming  Uie  acceptor,)  and  the 
YOUNG.      payee ;  but  tliere  may  be  only  two  parties,  as  where  a  persoo 

draws  a  bill  on  another  payable  to  his  own  order,  and  this,  in 

^tMd  ad  ^^S^^  operation,  is  rather  a  promissory  note  than  a  bill.  It  is 
Questions,  usual,  however,  to  declare  on  it  as  a  bill ;  not  admitting  the 
identity  of  drawer  and  payee ;  and,  if  accepted,  the  defendant 
may  be  charged  in  one  count  as  tlie  drawer,  in  another  as  in- 
dorser,  and  in  the  third,  as  the  maker  of  a  promissory  note.  If  or- 
bear  to  allude  to  the  cases  which  turned  upon  the  distinction 
in  the  address  of  the  note  between  "  at  **  and  **  to,**  in  one  of 
which  it  was  said  by  Lord  Ellenborough  *. — **  This  is  property 
declared  on  as  a  bill  of  exchange,  though  it  might  have  been 
treated  as  a  promissory  note  at  tlic  option  of  the  holder ;"  and, 
in  another  of  which  f ,  it  was  observed  by  Lord  Chief  Justioe 
GibbSy  "  It  would  be  difficult  to  say,  in  most  cases,  that  whit 
is  law,  as  regards  bills  of  exchange,  is  not  law  as  it  respects 
promissory  notes :"  but  paramount  in  point  of  application  ii 
'  what  was  said  by  Lord  Mansfield  in  Heylyn  v.  Adamson  I 
and  which  has  been  so  often  mentioned  that  I  shall  content 
mjTself  with  merely  referring  to  it. 

Such,  then,  being  the  similarity,  and,  in  some  instances,  tBe 
identity,  of  promissory  notes  and  bills  of  exchange,  let  it  be  seen 
what  has  been  determined  with  respect  to  promissory  notes; 
premising  only,  that  here,  at  least,  there  is  no  clashing  of  aa* 
thorities :  for  though  the  decisions  in  the  King's  Bench,  as  fiff 
as  respects  promissory  notes,  are  denied  to  have  application  to 
bills  of  exchange,  the  decisions  in  the  Common  Pleas,  as  to 
bills  of  exchange,  of  necessity  include  promissory  notes;  and 
80  far,  then,  as  concerns  promissory  notes,  there  is  no  difference 
of  opinion  whatever.  What  then  has  been  decided  respecting 
promissory  notes?  In  this,  the  decisions  of  the  two  courti 
agree ;  namely,  that  a  promissory  note,  containing  in  the  btdy 
of  it  a  promise  to  pay  at  a  particular  plice,  requires  a  demand 
of  pa3rment  there,  in  order  to  give  the  holder  a  cause  of  action 
if  it  be  not  paid.    Now  on  what  grounds  of  reasoning  do  sad 

•  In  Shuttleworth  v.  StevenSy  l  Campb.  407.  J  Burr.  669. 

t  Bkhmdi  v.MUsingtan,  Holt,  N.  P.  C.  364.  n. 
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tleciBions  stand  ?     To  take  one  case  of  the  many, — In  Sander*        1820. 

son  V.  BotveSy  it  is  said  by  Lord  EUenborough,  **  An  action  on  *■         ^ ' 

a  note  will  not  lie  unless  the  plaintiff  has  demanded  payment  a^        rowe 
the  appointed  place.    And  I  cannot  but  say  that  it  is  very       yqukg 

convenient  that  such  a  condition  should  be  incorporated  in  the        

note  itself;  for  it  would  be  very  inconvenient  that  the  makers  IW«,  C.  J. 
of  notes  of  this  description  should  be  liable  to  answer  them     Qu^q^ 
every  where,  when  i%  is  notorious  that  they  have  made  provision 
for  them  at  a  particular  place,  where  only  they  engage  to  pay 
them;*' — and,  having  thus  stated  the  ground  of  convenience, 
his  lordfihip  added, — **  then  if  tlie  request  at  the  place  be  a  con- 
dition precedent,  it  should  have  been  averred,  and  for  want 
of  such  an  averment  the  declaration  is  bad."     Apply  this  doc- 
trine to  bills  of  exchange. — If  convenience  require  that  the 
makers  of  promissory  notes  should  be  liable  only  where  th^y  have 
expressly  made  provision  to  pay,  how  is  it  possible,  in  this  respect, 
to  distinguish  promissory  notes  from  bills  of  exchange  ?     Is  not 
the  convenience  precisely  the  same  in  the  one  case  as  in  the 
other?— and  being  the  same,  how  is  it  to  depend  on  the  form 
of  the  instrument  ?     Call  it  what  you  will,  or  make  it  what  you 
may,  it  is  in  payment,  in  each  instance,  that  the  transaction  is 
to  end ;  and  the  note  or  bill  is  the  means,  and  nothmg  more,  by 
which  payment  is  to  be  procured ;  as  far,  therefore,  as  to  a 
particular  place  of  payment  being  pointed  out,  or  a  specific 
place  of  deposit  being  established,  the  reasoning  applicable  to 
each  is  precisely  the  same ;  and  it  seems  to  me  impossible  to 
distinguish  between  the  two.     An  expression  of  Lord  Ellen- 
borough's  has,  however,  been  much  observed  upon,  namely, 
**  that  a  specification  of  place  is  but  an  expansion  of  the  pro- 
mise to  pay."    It  will  not  be  supposed  that  I  mean  to  follow 
any  of  the  verbal  or  critical  remarks  which  have  been  made 
in  this  respect,  at  the  bar,  or  in  the  courts  below.    Whatever 
peculiarity  of  expression  might,  at  times,  belong  to  this  noble 
and  very  eminent  person,  it  was,  generally  speaking,  a  peculi- 
arity of  force  adapted  to  his  peculiar  vigour  and  energy  of 
thought.     But  to  the  substance  of  the  expression  as  authority 
it  will  be  necessary  to  advert,  in  order  to  see  how  it  has  been 
understood  and  explained  by  those  who  have  applied  it  in  sup« 
port  of  the  doctrine  of  non-restricted  acceptance.     In  Gammon 
V,  Schmoll,  the  leading  counsel  at  the  bar,  who  was  to  support 
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1820.        the  doctrine  of  universal  liability,  explained  it  in  this  way: 

'*— — V '  "  every  general  acceptor  has  a  double  liability ;  he  is  in  default, 

BowE        gj.gj^  jf  jjjg  l,jll  jg  preseilted  to  him  personally,  wherever  he  may 

YftUNo.      ^c>  ^^^  ^6  ^^^^  °®^  P^y  ^''  >  secondly,  he  is  in  default  if  it  be 

presented  at  his  place  of  abode,  and  not  paid :  to  these,  by  a 

DaUdty  C.  J.  qualified  acceptance,  he  adds  the  obligation  to  pay  it  if  it  be 
Questions,     produced  at  the  place,"  that  is,  the  place  specified.     He  must 
he  prepared  "  with  triple  funds  to  pay  the  bill,  as  well  where 
his  person  is,  as  where  his  abode  is,  and  also,  at  the  particular 
place  mentioned  :  this  is  what  Lord  Ellenborough  means  by  an 
expansion  of  the  promise."     This  is  a  complication  of  expan- 
sibility which  seems  to  me  a  strange  departure  from  simplicity 
of  proceeding ;  and,  for  myself,  I  can  only  say,  I  would  not 
so  understand  it,  if  I  could  understand  it  to  any  other  effect ; 
but  it  is  impossible  to  deny,  whatever  might  be  intended  by  the 
mode  of  expression  itself,  that  in  sum  and  substance  it  docs 
amount  to  this.     But  whether  every  man  who  accepts  a  bill  of 
exchange,  by  his  acceptance  at  a  specific  place  undertakes  to 
pay  at  every  other  place  if  required,  and  to  have  a  triple 
instead  of  a  double  or  a  single  fund  to  the  amount  of  the  bill 
accepted ;  or  whether  he  makes  his  own  situation  worse,  by 
making  that  of  the  holder,  in  one  respect  at  least,  better,  that 
is,  by  pointing  out  to  him  a  definite  place  of  payment,  instead 
of  leaving  him  to  search  where  he,  the  acceptor,  is  to  be  found, 
when  the  bill  becomes  due,  it  is  not  for  me  to  pronounce,  but 
for  your  Lordships  to  consider.  Or  why,  again,  this  should  be  in 
the  case  of  a  bill  of  exchange  and  not  of  a  promissory  note,  i* 
that  which  I  am  not  able  to  understand. 

I  now  come  to  that,  which  it  is  said,  however,  makes  the 
distinction  between  bills  of  exchange  and  promissory  notes, 
so  as  to  make  the  reasoning  as  to  the  latter  inapplicable  to  the 
former.  And  this  distinction  is  said  to  consist  in  the  form  and 
nature  of  the  respective  instruments.  Eirst,  then,  as  to  the 
form.  In  a  promissory  note,  it  is  said,  the  words  arc  incor- 
porated in  the  very  body  of  the  instrument,  which  creates  the 
contract  and  duty  of  the  party ;  whereas,  in  a  bill  of  exchange, 
they  are  no  part  of  the  bill  itself,  but  distinct  as  acceptance, 
and  collateral  to  it.  A  promissory  note  is  merely  the  promise 
of  the  maker  ;  the  acceptance  of  a  bill  of  exchange  is  a  com- 
pliance with  the  order  of  the  drawer.     To  a  promissory  note 
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there  arc  but  two  parties ;  to  a  bill  of  exchange  there  are  three,        1820. 


and  the  drawer  has  rights  as  well  as  the  acceptor  and  payee. 
And  to  this  I  agree.     But  here  again,  at  ieast,  as  between  the        ^owz 
acceptor  and  the  payee,  there  is  no  distinction :  in  each  in-       young. 
stance  a  debt  must  be  pre-supposed,  and  in  each  it  is  an        — - 
undertaking  to  pay.    It  is  said,  that  in  the  case  of  a  promissory  '  Flf* 

note  the  instrument  creates  the  contract;  and,  no  doubt,  it  Questions, 
does,  that  is,  the  contract  to  pay  in  the  particular  manner^ 
but  not  the  antecedent  debt;  the  obligation  to  pay  existed 
anterior  to  the  note ;  and  though,  in  the  case  of  a  bill  of  ex- 
change, the  debt  had  also  pre-<existence,  tlie  precise  obligation 
to  pay  is  created  by  the  acceptance,  and,  be  it  promissory  note^ 
or  be  it  bill  accepted,  it  is,  in  each  instance,  but  a  promise 
to  pay ;  and,  without  such  promise  the  bill  itself,  as  to  tlie 
acceptor,  would  be  a  mere  nullity. 

To  advert,  however,  to  the  situation  of  the  drawer,  and  this  3d  Question, 
brings  me  to  the  third  question.  And,  first,  with  respect  to 
time:  in  this  the  learned  judges  all  agree  that  giving  time 
will  discharge  the  drawer.  Extending  the  time  mentioned  in 
the  bill  would  be  giving  more  time  than  the  drawer  has  said 
by  tlie  bill  he  chooses  to  give,  which,  as  against  the  drawer, 
the  payee  can  have  no  right  to  do ;  and,  taking  an  acceptance 
at  a  shorter  date,  if,  in  case  of  non-payment,  it  would  give  an 
immediate  action  against  the  drawer,  would  thereby  make 
him  liable  sooner  tlian  he  undertook  to  be ;  he  being  liable 
only  in  case  of  non-payment  by  the  acceptor,  and  this  at  the 
/end  of  the  stipulated  time.  I  need  scarcely  add,  it  would  be 
the  same  as  to  place,  if  place,  from  its  nature,  should  resolve 
itself  into  time.  It  remains,  therefore,  only  to  consider  place 
•as  unconnected  with  and  independent  of  time.  And,  so  con- 
sidered, it  may,  or  it  may  not,  be  material  to  the  drawer. 
Suppose  all  the  parties  to  live  in  tlie  same  town,  whether  the 
bill  be  accepted  at  the  coimting-house,  or  at  the  banking- 
house,  can  make  no  real  difference  to  the  drawer ;  in  other 
cases,  from  distance,  it  might  be  material ;  but,  at  all  events, 
I  think,  that  if  it  put  the  drawer  under  greater  difficulties  than 
be  otherwise  would  be  under  in  point  of  proof  of  proper  pre- 
sentment, if  bringing  an  action  himself,  it  is  a  difficulty  which 
1  hold  the  payee  has  no  right  to  impose  upon  the  drawer, 
vhosc  rights  should  remain  unaltered,  as  ascertained  by  the 
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1820.        ^11 '  whether  those  rights  were  altered  or  not  would  depend 

' '  on  the  particular  case.    Perhaps,  however,  it  would  be  more 

RowE        Reasonable  and  conyenient  than  making  it  depend  on  situation 
TouNO.      ^^  ^^^1  particular  case,  which  might  generate  innumerable 


• questions  and  give  rise  to  great  uncertainty,  to  hold,  at  once^ 

S'o'  •  ^'  drawer  discliarged,  the  payee  having  taken  such  acceptance 
without  notice,  and  thus  acting  at  his  own  peril ;  and  thu«  all 
inconvenience  would  be  guarded  against,  by  making  it  neces- 
sary to  give  notice  to  the  drawer. 
4th  Question.  With  respect  to  the  last  question,  I  am  of  opinion,  that 
under  the  circumstances  stated,  C.  could  not  maintain  an 
action  against  A,  witliout  delivering  up  the  bill,  and  this  for 
the  reasons  given  by  several  of  tlie  learned  Judges,  and  which 
I  do  not  feel  it  necessary  to  repeat. 

In  the  above  observations,  I  may  appear  to  have  built  mudi 
on  the  decisions  as  to  promissory  notCK ;  but  it  has  been  said 
these  decisions  themselves,  perhaps,  in  point  of  law  ought  not 
to  have  taken  place.    To  this  I  can  only  answer — ^first,  that  it 
is  impossible  for  me  to  doubt  of  tlie  validity  of  these  decisions, 
numerous  as  they  are,  recognized  and  confirmed  as  they  have 
been  by  every  court,  and  never,  in  a  single  instance,  having  till 
this  day  been  drawn  into  doubt  by  even  a  single  Judge.    If  the 
law  so  settled  is  now  to  be  considered  as  unsettled,  I  know  not 
on  wfiat  foundation,  in  point  of  law,  any  decision  can  stand: 
but,  here,  disclaiming  even  those  decisions  as  decisions,  and 
recognizing  only  the  principle  on  which  they  proceed,  I  say, 
that,  if  the  case  of  a  promissory  note  were  to  occur  now  for  the 
first  time,  it  ought  to  be  decided  as  those  cases  have  been  de- 
cided ;  and  further,  that  without  deriving  authority  from  the 
decisions  as  such,  the  principles  on  which  they  have  proceeded, 
and  ought  still  to  rest,  apply  equally,  in  my  judgment,  to  bills 
of  exchange.     On  the  whole,  therefore,  my  opinion  is  formed, 
as  to  bills  of  exchange,  even  without  reference  to  the  decisions 
as  to  promissory  notes,  and  still  less  have  I  referred  to  the  cases 
of  promissory  notes  for  the  purpose  of  proving  the  decisions  of 
the  Court  of  King  s  Bench  inconsistent  each  with,  the  other, 
but  for  the  purpose  of  respectfully  adopting  the  decisions  of 
tliat  Court  where  they  agree  with  the  decisions  of  the  other 
Courts,  and  thus  affording  principles  decisive,  in  point  of  law, 
of  the  £ame  question  as  to  bills  of  exchange.    And  here,  with- 
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out  repeating  what  has  been  said  by  other  Judges  in  answer  to        1820. 

tlie  cases  put  of  actions  in  debt  on  bond,  or  demand  of  rent, ' ^ 

I  will  only  further  say,  that  these  do  not  appear  to  me  to  be        ROwe 
cases  analogous  to  bills  of  exchange,  which  depend  on  peculiar       young. 

and  appropriate  grounds  of  commercial  law,  altogether  distinct         

and  different,  and  which,  it  must  be  agreed,  the  custom  and  J^^>  ^*  ^' 
usage  of  merchants  is  to  decide.  And  this  leads  me  to  the  only 
point  on  which  (independent  of  the  different  opinion  entertained 
by  several  of  the  learned  Judges,  and  of  the  very  able  reasons 
by  which  their  judgments  have  been  supported)  I  am  bound  to 
say  I  feel  some  degree  of  difficulty ;  and  that  is,  as  to  what  has 
been  said  of  the  understanding  and  usage  of  merchants  with 
respect  to  the  question  under  consideration.  If  qualified  ac- 
ceptances as  to  place  have  hitherto  circulated  on  a  settled  and 
general  understanding,  that  place  does  not  operate  by  way  of 
limitation  as  to  payment ;  as  far  as  concerns  the  first  question, 
which  points  to  the  usage  of  merchants,  I  am  bound  to  admit, 
that  I  ought  to  have  answered  differently ;  and,  further,  that 
if  so,  the  greatest  part  of  my  observations  fall  to  the  ground. 
Looking,  also,  to  the  second  question,  the  consequence  would, 
I  apprehend,  be  the  same,  tliat  is,  as  to  the  legal  effect ;  for 
a  bill  of  exchange,  being  altogether  the  creature  of  mercantile 
usage,  recognized,  however,  by  the  law,  such  usage  would  con- 
stitute the  law  as  applicable  to  such  an  instrument :  it  is  not  to 
be  overlooked,  that  it  has  been  asserted  by  high  authority,  that, 
in  circulation  and  practice,  supported  by  mercantile  opinion 
and  understanding,  a  conditional  acceptance  does  not  operate 
as  I  conceive  it  to  do.  Not  meaning  to  doubt  that  such  infor- 
mation has  been  given  ;  still,  if  the  decision  is  to  turn  on  this 
single  ground,  I  could  wish  the  fact  in  some  way  or  other  to  be 
regularly  ascertained.  I  will  take  the  law  from  the  learned 
Judges,  whose  ofiicc  it  is  to  expound  the  law ;  but,  if  the  law 
is  to  depend  upon  fact,  and  fact  on  testimony,  I  desire,  if  pos- 
sible, to  have  testimony  through  the  regular  channel.  This 
creates  a  difficulty  with  me,  subject  to  which,  I  will  only  in  con- 
clusion add,  that,  for  the  reasons  which  I  have  given,  I  adhere 
to  the  answer,  which  I  have  humbly  presumed  to  submit. 

Abbott,  C.  J. — In  answer  to  the  first  and  second  questions,   Abbott,  C  J. 
I  think  the  defendant  in  error  was  not  bound,  in  order  to  entitle        "     T  , 
himself  to  sue  tlie  plaintiff  hi  error,  who  is  the  acceptor  of  the     Questions. 
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1820.  bill  in  question,  to  present  the  bill  for  payment  at  the  banking* 

»««,c  house  of  Sir  John  Perring  and  Co.  nor  to  aver  in  his  declara- 

t7.  tion  that  the  bill  had  been  so  presented;  for,  I  think,  the 

YouKo.  acceptance  is  not  to  be  considered  in  law  as  a  qualified  accept- 

Abboit  C  T    ^"^^  ^®  P^y  *^^  ^'^^  ^^  ^^^®  house  of  Sir  John  Perring  &  Co. ; 

1st  and  3(1    ^u^>  ^  ^  general  acceptance  to  pay  the  St'une,  with  an  addi- 

Questions,     tional  direction  to  the  holder  to  call  for  payment  at  that  house, 

instead  of  calling  at  the  house  of  the  acceptor,  as  he  would 

otherwise  do. 

These  two  questions  appear  to  me  to  depend  entirely  upon 
the  meaning  and  import  of  the  words  "  payable  at  Sir  John 
"  Perring  &  Co.'s,  bankers."     There  can  be  no  doubt  that  the 
drawee  may  qualify,  because  he  may  refuse  his  acceptance. 
The  question  is,  whether  he  is  to  be  considered  as  having  done 
so  by  this  expression  ?  I  conceive  that  tlie  true  meaning  asd 
import  of  all  phrases  is  to  be  sought  in  usage,  ratlier  than  in 
a  strict  and  literal  interpretation  of  the  words  of  the  phrase; 
and,  that  in  mercantile  instruments  the  usage  of  trade  and 
commerce  is  that  to  which  we  are  to  resort.     Tliere  are  many 
words  and  phrases  in  all  languages,  of  which  the  meaning  varies 
with  the  subject  and  occasion  to  which  they  are  applied.  I  shall 
take  l^ave  to  postpone  tlie   delivery  of  the  grounds  of  my 
opinion  on  these  two  questions  until  af\er  I  have  stated  my 
opinion  on  the  third  question,  and  the  reasons  of  that  opinion. 
3d  Question.       I  understand  the  expression  "  take  an  acceptance,"  as  used 
in  this  third  question,  to  mean  consent  to  such  on  acceptance; 
and,  so  understanding  it,  I  am  of  opinion  that  C  could  not,  in 
the  case  proposed,  maintain  an  action  upon  the  bill  against 
ji.  upon  the  refusal  of  payment  by  the  acceptor.     There  is 
not,  I  apprehend,  any  doubt  or  difference  of  opinion  upon  so 
much  of  this  question  as  supposes  an  acceptance  qualified  ai 
to  time :  and,  in  my  humble  opinion,  a  qualification  as  to  the 
place  of  payment  has  the  same  effect  as  u  qualification  as  to  the 
time  of  payment. 

I  conceive,  that  in  estimation  of  law  all  bills  are  to  be  con-' 
sidered  as  drawn  for  value,  if  not  actually  in  the  hands  of  the 
drawee  at  the  time  of  drawing,  (which  seems  to  have  been 
usually  the  case  in  the  infancy  of  those  instruments)  at  least 
intended  by  th«  drawer,  and  expected  by  the  drawee  to  be 
placed  in  the  hands  of  the  latter  before  the  maturity  of  the  bilL 
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And  a  person  who  draws  a  bill  under  such  circumstances  may        1820. 
be  permitted  to  elect  for  himself  the  time  and  place  of  pay-  *         "^ 
ment ;  because,  if  the  drawee  should  refuse  to  pay  according        howe 
to  such  election,  he  would  be  able  to  sue  him  for  the  sum  which       youKo. 

constitutes  the  value  of  the  bill,  either  immediately,  if  the  value        

has  been  previously  received,  or  so  soon  as  it  shall  be  reoeived,  -Abhottf  C.  J. 
according  to  the  intention  upon  which  the  bUl  is  drawn.  By 
an  intention  to  place  value  in  the  hands  of  the  drawer,  I  mean 
"an  intention  to  place  it  in  the  course  of  some  mercantile  trans- 
action between  the  parties,  such  as  the  consignment  of  mer- 
chandise in  pursuance  of  orders  of  the  drawee,  constituting  the 
relation  of  seller  and  buyer;  or  a  consignment  for  sale  on  ac- 
count of  the  consignor,  constituting  the  relation  of  principal  and 
factor  or  agent ;  and  not  a  mere  promise  to  provide  for  the  bill  at  4 

maturity,  by  the  transmission  of  money  or  other  bills  for  that 
special  purpose.  The  latter  practice  has  indeed  prevailed  to  ' 
a  great  extent  in  modern  times,  and  bills  of  exchange  have 
become  rather  instruments  for  raising  money,  or  postponing 
payment  of  debts  by  a  fictitious  credit,  than  instruments  of  real 
mercantile  transactions.  But  notwithstanding  such  practice, 
I  apprehend  they  are  to  be  considered  in  courts  of  law  as 
founded  upon  r«al  and  mercantile  transactions,  according  to 
their  primitive  object  and  use ;  because,  if  they  are  to  be  con- 
sidered as  founded  upon  other  transactions,  or  to  be  governed 
by  other  principles,  they  will  cease  to  be  according  to  tlie 
usage  and  custom  of  merchants,  upon  which  usage  and  custom 
alone  their  validity  in  the  law  of  England  depends ;  and  which 
is  referred  to  in  every  declaration  in  an  action  upon  a  bill  of 
Exchange ;  and  if  tlie  drawer  of  a  bill  has  a  right  to  elect  in 
this  manner  the  time  and  place  of  payment^  I  think  it  cannot 
be  competent  to  any  holder  of  the  bill  to  substitute  a  new  elec- 
tion of  his  own,  and  to  assent  to  any  variation  in  these  par- 
ticularsy  without  the  consent  of  the  drawer,  either  precedent  or 
subsequent.  The  holder  cannot  consent  to  an  enlarged  time 
of  payment,  because,  in  the  interval,  the  drawee  may  fail,  and 
he  cannot  be  allowed  to  enforce  the  drawer  to  prolong  the 
credit  beyond  the  period  that  he  himself  may  have  chosen,  nor 
can  he  consent  to  abridge  the  time;  because  by  so  doing  he 
will  obtain  an  earlier  recourse  against  tlio  drawer  than  the 
4lrawer  intended  to  give.    A  bill  of  exchange  is  ordinarily  ad- 
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dressed  to  the  drawee  at  his  usual  place  of  trade  or  residenoe, 
and  it  is  to  such  a  bill  that  I  understand  the  question  to  refer; 
sowE        this  address,  howerer,  is  intended  only  as  a  direction  to  tiie 
payee  or  holder  as  to  the  place  where  the  drawee  may  be  fbond, 
in  order  that  the  bill  nay  be  presented  to  him  for  acceptanoe 
Abbtit,  C.  J.  and  payment,  and  not  as  a  designation  of  a  precise  or  definite 
Qu^oDs.    ^^^^^  ^^  place  of  payment.     And,  consequently,  a  geneial 
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acceptance  of  the  bill  leaves  the  bill  according  to  its 
tenor,  and  does  not  add  any  designation  of  the  place  of  paj- 
ment.    Any  introduction,  therefore,  of  a  definite  and  precise 
place  of  payment,  at  which  alone  the  presentmentis  tobe  made,  ii 
a  departure  from  the  generality  of  the  bill ;  and  the  holder  who 
consents  to  take  such  an  acceptance,  does,  by  that  act,  conseot 
to  narrow  what  the  drawer  had  lefl  at  large,  and  to  fix  a  singk 
place  for  the  demand  of  that  money,  which,  but  for  such  his  act, 
would  be  demandable  by  the  drawer,  or  for  his  use,  anywhere 
and  ererywhere.     To  such  a  limitation,  I  humbly  cooceife 
that  the  drawer  has  a  right  to  object :  and,  consequently,  to 
say  to  the  holder,  that  by  so  doing  he  has  taken  the  drawee  for 
his  own  special  debtor,  in  exclusion  of  the  drawer,  or,  in  com- 
mon speech,  he  has  made  the  bill  his  own.    I  am  aware,  tbst 
upon  a  refusal  to  pay  at  the  designated  place  the  acceptor  of 
the  bill  becomes  a  debtor  generally ;  but  then,  in  order  to  enforce 
that  general  obligation,  either  the  person  who  seeks  to  enforce 
it  must  prove  the  refusal,  or  at  least  (and  which,  in  my  opinioo, 
is  the  more  correct  view  of  such  a  case)  the  party  against  whom 
the  general  obligation  is  sought  to  be  enforced,  may,  by  way  of 
defence,  allege  and  prove  tliat  he  was  ready  with  the  monejrat 
the  day  and  place  appointed,  and  has  at  all  times  since  been 
ready  with  it.     I  am  aware  also,  that  in  the  case  supposed  bj 
this  third  question,  which  is  the  case  of  a  bill  made  payable  to 
a  person  named  therein,  the  drawer  cannot  sue  the  acceptor 
upon  the  bill,  without  averring  and  proving  a  presentment  fof 
payment  by  the  holder  to  the  acceptor,  and  a  refusal  of  pay- 
ment by  the  latter ;  and  I  am  sensible,  that  in  many  instance! 
it  may  be  a  matter  of  entire  indifference  to  the  drawer,  whetlier 
he  shall  prove  a  presentment  for  payment  at  the  place  specially 
designated  by  the  acceptance,  or  at  the  place  of  abode  or  osutl 
business  of  iK«  drawee,  to  whom  he  has  addressed  his  bill.  But 
though  this  may  be  a  matter  of  indifference  in  many  cases,  it 
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will  not  be  so  in  all ;  if  we  suppose  the  drawee  to  live  in  some 
street  or  square  in  London  or  Westminster,  and  to  designate 
another  place  of  payment  in  some  other  street  or  square,  in 
either  of  those  cities  the  proof  of  a  presentment  at  the  place       young. 

dssignated  may  be  as  easy  as  the  proof  of  a  presentment  at  the        

place  of  residence  or  business:  but  if  we  suppose  the  drawee  ~?^''  ^^^' 
to  live  at  London,  and  to  designate  Salisbury  or  Exeter  as  the 
place  of  payment,  or  vice  versa,  the  proof  may  not  be  so  easy  to 
the  drawer,  who  may  have  connections  in  one  of  those  cities, 
fumbhing  an  opportunity  of  finding  the  witness  who  made  the 
presentment,  and  no  such  connections  in  the  other :  for  there 
18  frequently  no  sort  of  connection  between  the  drawer  and 
ultimate  holder  of  a  bill ;  the  latter  is  often  a  person  wholly 
unknown  to  the  drawer.    This  difference  may  be  considered 
generally  as  varying,  and  increasing  or  diminishing,  with  the 
distance  of  tlie  places,  though  not  by  that  circumstance  alone ; 
and  if  the  effect  of  such  a  qualified  acceptance  be  made  to 
depend  upon  the  convenience  or  inconvenience  to  tlie  drawer 
in  the  particular  case,  a  door  will  be  opened  to  an  infinity  of 
questions  which  cannot  be  answered  but  by  reference  to  the 
distance  of  the  places,  accompanied  also  with  an  inquiry  into 
the  particular  circumstances  and  connections  of  the  drawer  in 
respect  of  the  places.    And  I  apprehend,  my  Lords,  that  a  rule 
of  law,  liable  to  such  questions  in  practice,  ought  not  to  be 
established  without  an  absolute  necessity,  especially  in  mer- 
cantile cases,  which,  above  all  others,  require  to  be  governed 
by  plain,  prompt,  and  easy  rules.     My  opinion,  however,  upon 
this  question,  is  founded  less  upon  consideration  of  particular 
convenience,  than  upon  the  general  principle  to  which  I  have 
before  alluded ;  namely,  that  the  drawer  has  a  right  to  have 
.  from  the  drawee,  considered  as  his  debtor  in  the  way  that  I  have 
mentioned,  a  general  and  unqualified  acknowledgment  of  his 
debt,  and  promise  of  payment ;  and  that  no  assignee  of  his 
demand  can,  without  his  assent,  permit  any  limit  or  qualification 
at  the  dictation  of  the  drawee,  or  by  consent  between  those 
two  persons.    All  that  I  have  thus  urged  in  relation  to  bills 
addressed  generally  to  the  drawee  at  his  place  of  abode  or 
business,  will,   I  apprehend,  apply  with  increased  force  to 
bills  which,  by  their  original  form  and  tenor,  rpqufre  tlie  pay- 
ment to  be  made  at  some  particular  lAnce  designated  therein ; 
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because,  in  these  cases,  an  acceptance  substituting  another 
and  different  place  of  payment  will  be  a  manifest  departure 
HOWE        £^^^  ji^g  declared  intention  of  the  drawer.     There  is  another 
YOUNG.      class  or  form  of  bills  of  excliangc  not  noticed  in  the  ques- 
■  tions,  but  to  which  I  advert,  because  I  conceive  the  con- 

AbMtf  C.  J.  siJerations  belonging  to  it  deserve    attention :  I  mean^  bills 
made  payable  to  the  order  of  the  drawer,  or  which  is  the  same 
in  effect,  to  the  drawer  or  his  order.     If  a  bill  so  drawn  be  in- 
dorsed   to  another  without  value,  the  indorsee   becomes  a 
mere  agent  of  the  drawer,  and,  of  course,  can  never  sue  him 
upon  the  bill.     If  indorsed  for  value,  either  in  the  first,  or  any 
subsequent  instance,   tlie  rights  of  the  holder  against  the 
drawer  do  not  differ  from  tliose  arising  on  a  bill  drawn  b 
favour  of  a  person  therein  named.     But  the  remedy  of  the 
drawer,  to  whom  such  a  bill  may  be  returned  for  nonpayment 
against  the  acceptor,  is,   in  some  respects,    different;  the 
drawer  of  such  a  bill  may,  in  this  event,  sue  the  acceptor  hj 
a  special  declaration,  setting  fortli  the  indorsement  and  retura 
of  the  bill,  and  thereby  entitle  himself  to  recover,  in  addittoo 
to  the  principal  sum,  the  expense  of  exchange  and  re-exchange 
paid  by  him  to  the  indorsee,  which  is  the  usual  mode  in  tbe 
case  of  foreign  bills :  and,  if  he  sue  in  this  form,  he  mint 
allege  and  prove  a  presentment  and  protest  for  nonpaymait. 
But  the  drawer  may  strike  out  his  indorsement,  and  treat  die 
bill  as  having  remained  continually  in  his  own  hands  unai- 
signed,  which  is  the  usual  practice  in  tho  case  of  inland  bills; 
and,  in   such  an  action,  I  apprehend  it  b  not  necessary  to 
aver   or   prove  a  presentment  for  payment,    the  bill  being 
accepted  generally.    I  take  this  to  be  law ;  because,  in  all  the 
numerous  actions  which  have  been  brought  upon  bills  of  this 
description  I  have  never  known  a  presentment  for  payment 
actually  proved  at  the  trial :  nor  the  want  of  such  proof,  or  of 
the  averment,  ever  made  a  ground  of  objection  in  any  stage  of 
the  proceedings.    In  the  case  of  such  a  bill,  tlierefore,  it  is 
obvious,  that  if  the  indorsee  take  an  acceptance,  qualified  as 
to  the  place  of  payment,  so  as  to  render  the  proof  of  a  pre- 
sentment at  that  place  decessary  to  the  maintenance  of  an 
action  by  the  drawer  against  the  acceptor,  he  will  thereby 
cast  an  additional  burthen  uporf  the  drawer,  if  the  latter  can 
be  compelled  to  tukn  up  tlie  bill ;  and  I  conceive  the  law  wiB 
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not  allow  him  to  do  this.    I  have  expressed  my  sentiments        isso. 
thus  at  length  upon  the  third  question,  because  my  opinion  **""      "^        ' 
upon  the  first  and  second  questions,  to  which  I  now  revert,        bowe 
depends  very  mainly  upon  the  opinion  which  I  entertain  on  the       young 

third  question.  

I  consider  an  acceptance  qualified  as  to  the  place  of  pay-  Abbott,  C.  J. 
ment  to  be  followed  by  the  consequences  that  I  have  mentioned,     Questions, 
where  the  holder  consents  to  receive  it ;  and,  if  I  am  right 
in  this,  then  the  holder  must  of  necessity  have  a  right  to 
refuse  such  an  acceptance,  because  he  cannot  be  compelled 
to  take  an  acceptance  which  may  deprive  him  of  his  recourse 
against  the  drawer;  and  this  seems  to  have  been  the  opinion 
of  those  learned  judges,  who,  in  the  decided  cases  to  which 
jour  Lordships  have  been  referred,  considered  an  acceptance 
like  the  present  to  be  a  qualified  acceptance.     If,  then,  the 
holder  may  refuse  such  acceptance,  or  if,  consenting  to  take  it, 
he  loses  his  recourse  against  the  drawer,  I  must  say,  I  am  en- 
tirely at  a  loss  to  discover  how  it  can  have  happened,  that 
in  no  one  of  the  thousands  and  tens  of  thousands  of  bills  which 
have  been  accepted  in  this  form  in  England,  in  the  course  of 
the  last  thirty  years,  any  holder  of  the  bill  has  ever  refused  to 
take  such  an  acceptance,  or  any  drawer  contended  that  he 
was  discharged  by  the  holder's  consent  to  take  it.    I  say,  that 
neither  of  those  things  has  happened,  because  I  have  never 
heard  of  them  either  in  or  out  of  a  court  of  justice.     Upon 
this  consideration,  I  am  satisfied,  that  according  to  the  usage 
and  custom  of  merchants,  these  words,  "  payable  at,  &c."  are 
not  understood  to  furnish  a  qualification,  or  to  import  that  the 
acceptor  will  cause  payment  to  be  made,  if  the  holder  will 
present  the  bill  at  the  place  appointed,  but  not  elsewhere,  or 
otherwise.    And  I  am  particularly  desirous  to  seek  the  mean- 
ing of  these  words  in  the  usage  of  merchants  at  the  Exchange, 
rather  than  in  Westminster  Hall ;   because  a  difiference  of 
opinion  as  to  their  meaning  has  for  some  time  prevailed,  not 
only  among  the  judges  now  present,  but  also  among  some  of 
those  revered  persons  who  are  now  no  more.    I  must,  how- 
ever, add,  that  the  words  themselves  are  not  apt  words  of  con- 
dition or  exclusion ;  and  that  if  their  meaning  be  doubtful, 
they  are  to  be  interpreted  most  strongly  against  the  person 
using  themi  that  is^  the  acceptor  -,  and  the  most  strong  inter- 
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1830.        pretation  against  him  is  that  which  exdades,  and  not  that 
^'      V         *  which  admits  the  qualification.     Much  was  argued  by  the 

RowE        learned  counsel  for  the  plaintiff  in  error,  as  to  the  inconvenienoe 
*'  which  may  ensue  from  the  interpretation  which  I  put  upon 

__ '      these  words ;  especially  in  the  case  of  a  gentleman  or  a  law- 
AbbaU,  C.  J.  yer,  who  should  be  suddenly  called  upon  for  payment  at  a 
ut  and  *jd    ([igtant  place,  afler  having  provided  and  left  funds  in  the  hands 
of  his  banker  to  discharge  his  acceptance.     But  this  supposed 
inconvenience  appears  to  me  to  rest  almost  wholly  in  sug« 
gestion  and  imagination.     If  a  bill  addressed  to  a  person  at  his 
place  of  abode  be  accepted  generally,  I  apprehend  the  holder 
may,  if  he  will  be  perverse  or  foolish  enough  to  do  so,  take 
out  a  writ  against  the  acceptor,  as  soon  as  the  bill  becomes 
due,  without  calling  at  his  house  for  payment,  in  like  manner 
as  any  other  person  may  do  who  is  a  creditor  for  goods  sold 
for  the  ordinary  supply  of  a  family ;  so  that  the  supposed  in- 
convenience is  equal   in   both  forms  of  acceptance,  but  ia 
practice  it  can  rarely  happen  in  either ;  because  the  header 
who  neglects  to  present  his  bill,  loses  his  recourse  against  die 
drawer,  which  no  prudent  man  will  choose  to  do.     And,  if  aa 
acceptance  in  the  form  of  the  present,  mentioning  a  banking- 
house,  is  to  be  deemed  a  qualified  acceptance,  I  apprehend 
the  same  interpretation  must  be  given  to  the  words,  if  a  house 
of  any  other  description  be  mentioned,  such  as  the  house  of 
any  agent  or  friend,  or  even  the  house  or  place  of  business  of 
the  drawee,  if  he  happen  to  have  t^o,  and  the  bill  be  directed 
to  one  of  them,  or  if  he  about  to  change  his  place  of  trade  or 
residence  before  the  bill  will  become  due ;  or,  if  the  bill  be 
addressed  to  him  at  his  only  place  of  residence  or  business, 
without  the  addition  of  his  place  of  abode,  as  **  to  A.  B. 
merchant,  London/'      There  is  also    another  ground  upoa 
which,  it  seems  to  me,  as  at  present  advised,  that  I  might 
answer  the  first  question  in  the  negative ;  and  that  is  thb: 
Admitting  a  place  of  payment  to  be  specially  designated  bj 
the  acceptance,  I  apprehend  that  the  money  is  nerertheles 
due  generally  from  the  acceptor  ;  and  that  in  an  action  againit 
him,  his  readiness  to  pay  at  the  place  appointed  should  be 
advanced  by  him  as  matter  of  defence  by  a  special  plea  ave^ 
ring  that  fact,  and  bringing  the  money  into  court  for  the 
plaintiff's  use,  as  m  the  common  case  of  a  plea  of  tendtfi 
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(onless  indeed  he  can   excuse  himself  by  showing  that  the        iBso. 
moaey  has  been  lost  by  the  intermediate  failure  of  his  banker,  '         ''         ' 
which  is  a  point  of  so  much  doubt  that  I  hope  to  be  excused       rowe 
from  giving  an  opinion  upon  it  at  present) ;  and,  according  to       vouno. 

the  ordinary  rules  of  pleading,  a  plaintiff  need  not  allege  any         ^ 

matter  the  want  whereof  furnishes  aground  of  special  defence  Abboity  C.J, 
only,  and  not  a  general  answer  to  his  demand,  or  general  dc-  Question*, 
feasance  of  his  right,  unless  it  be  the  case  of  a  condition  pre- 
cedent, the  effect  whereof  is  to  postpone  the  demand  until  th^ 
matter  of  the  condition  be  performed ;  and  I  have  already 
observed  that  the  words  '<  payable  at  the  house  of  Sir  J.  P. 
and  Co/*  do  not  appear  to  me  to  be  proper  words  of  condition. 
But  I  hope  to  be  excused  from  expressing  myself  with  con- 
fidence upon  this  point,  by  reason  of  the  difficulty  there  may 
be  in  drawing  an  effectual  distinction  between  the  designation 
of  a  place  of  payment  in  the  acceptance,  and  the  designation 
thereof  in  the  body  of  the  bill  itself,  or  in  the  body  of  a  pro- 
missory note  payable  upon  demand  to  the  bearer,  as  was  the 
case  of  Sanderson  v.  BoweSj  and  one  or  two  others  which  have 
been  cited ;  and  in  which  it  was  decided,  that  a  presentment 
of  the  note  at  the  place  therein  designated  was  a  condition 
precedent  to  a  right  of  action  for  the  money.  If  the  like 
question  shall  ever  arise  again,  I  shall  consider  it  with  the 
utmost  deference  and  respect  to  the  great  learning  and  talents 
by  which  those  decisions  were  pronounced,  though  at  present 
I  am  not  entu-ely  satisfied,  that,  even  in  the  case  of  such  a 
note,  a  readiness  to  pay  at  the  appointed  place  is  not  properly 
matter  of  defence  alone.  It  is,  I  hope,  sufficient  for  me  to  say 
at  present,  that  the  words  of  the  instrument  now  in  question 
are  not  precisely  the  same,  and  that  they  are  found  in  an 
instrument  of  a  different  character,  namely,  in  a  bill  of  ex- 
change ;  wherein  a  time  certain  is  appointed  for  the  payment, 
and  of  which,  as  before  observed,  I  think  the  acceptance  must 
be  considered  as  given  in  pursuance  of  an  antecedent  duty 
to  the  drawer,  assignable  by  the  custom  of  merchants,  and  not 
as  creating  a  new  duty  in  itself,  which,  in  the  case  of  Sanderson 
w.  BaweSy  the  promissory  note  was  considered  to  do. 

In  answer  to  the  fourth  question,  I  am  of  opinion  that  an  4th  Qaestioii, 
action  could  not  be  maintained  under  the  circumstances  therein 
mentioned ;  or,  rather,  that  the  delivery  of  the  bill  by  the 
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1830.  drawer  to  the  payee,  such  bill  still  remaining  in  his  bands, 

"^  '  or  outstanding,  would  furnish  a  defence  to  the  action  accord- 

RowK  jj^g  ^  ^g  ^jjgg  qP  Kearslahe  v.  Morgan^;  because,  if  the 

YouNo.  drawer  could  be  compelled  to  pay  the  original  debt  under  cir- 


cumstances  furnishing  a  right  of  action  against  his  drawee,  and 

Aw^ty  C.  J.  thereby  takine  his  funds  out  of  the  hands  of  the  drawee,  he 
4th  Qnesdon.      .  ,       .       ,  ^    \      n       ^  i 

might,  m  the  result,  be  tound  to  pay  the   amount  twice; 

directly  by  himself,  and  indirectly  through  the  medium  of 

his  drawee.     I  shall  be  understood  to  speak  of  a  case  wherein 

the  holder  had  consented  to  take  the  qualified  acceptance. 

I  have  clearly  intimated  that  in  my  opinion  he  may  refuse  to 

do  so  ;  and  if  he  does  refuse,  he  may,  in  my  opinion,  treat  the 

bill  as  dishonoured,  and  sue  the  drawer  upon  it. 

•  5  T.  R.  513. 
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IN  the  discussion  of  the  foregoing  case  three  principal  ques- 
fions  were  made  : 

1.  Whether  the  modern  theory  of  law  is  to  rest  upon  the 
ancient  practice  as  to  the  acceptance  of  bills  of  exchange, 
according  to  which  the  acceptor  was  antecedently  a  debtor, 
or  person  having  in  his  hands  the  funds  of  the  drawer :  or 
whether  the  extensive  practice  now  established  in  commerce, 
ci£  drawing  bills,  to  which  the  acceptor  lends  his  name  and 
credit  for  the  accommodation  of  the  drawer,  has  altered  the 
theory  of  law  as  it  is  supposed  to  have  existed  formerly ;  and  ac- 
cordingly, whether  the  acceptor  becomes  a  debtor  by  and  upon 
the  terms  of  his  acceptance  only,  as  a  contract  then  first  made 
by  him,  without  reference  to  any  antecedent  debt  or  debts. 

2d.  What  is  the  true  construction  of  the  contract  in  this 
particular  case : 

3.  Whether  an  action  of  debt  will  lie  upon  such  contract 
or  acceptance  : 

The  two  first  questions  have  been  satisfactorily  investigated 
in  the  proceedings  before  the  House  of  Lords  in  this  case. 

As  to  the  last  question,  it  was  touched  slightly,  but  passed 
without  discussion.  It  is  a  question,  in  an  abstract  view, 
seemingly  of  little  importance,  but  as  connected  with  a  con- 
sideration of  the  general  principles  of  commercial  jurispru-' 
dence,  as  involving  a  controversy  upon  the  technical  rules  of 
pleading,  on  which  the  issue  of  suits,  and  the  fate  of  suitors,  are 
made  to  depend,  and  peculiarly  as  exhibiting  one  among  many 
examples  of  the  progressive  change  of  legal  opinions,  it  is  a 
question  well  deserving  a  more  studious  investigation  than  the 
opportunities  of  the  editor  will  afibrd*. 

•  This  Note  was  printed  three  years  ago,  (Dec.  1820,)  at  the  end  of 
a  pamphlet,  containing  a  short  report  of  the  case  now  reported  at 
length.  The  editor  having  in  that  note  invited  the  aid  of  persons 
better  qualified  to  discuss  tlie  question,  the  invitation  has  been  ac- 
cepted, without  reference  to  the  previous  labours  of  the  editor,  by  a 
gentleman  who  has  published  **  An  Analysb  of  the  case  of  Raae  v. 
YoungJ^  At  the  end  of  that  analysis  (sect.  3,  p.  64),  the  author  dis- 
cusses this  same  question,  whether  debt  will  lie  upon  a  bill  of  exchange. 
To  that  discussion  the  editor  refers  the  Profession,  that  it  may  be  seen 
in  what  manner  and  degvee  the  original  ailment  is  amplified,  impr6ved, 
or  varied  by  a  different  assortment  of  the  authorities  and  topics  of  dis- 
cussion. 
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To  form  a  satisfactory  opinion,  it  is  material^  in  the  first 
''  place,  to  consider  accurately  the  early  cases  upon  bills  of 
exchange  and  promissory  notes,  and  to  examine  the  grounds 
and  reasons  of  each  decision.  Upon  such  a  review,  it  will 
appear  that  it  is  little  more  than  a  century  since  it  was  the 
solemn  decision  of  an  English  Court  of  Justice,  that  no  person 
but  an  actual  merchant*  could  draw  a  bill  of  exchange. 
When  this  notion  was  removed  by  more  liberal  decisions  f,  it 
seems  to  have  been  doubted  whether  an  action  of  debt,  or  m- 
debitatus  assumpsit^  could  lie  against  any  of  the  parties  to,  and 
whether,  on  the  bill  or  note.  Yet  in  some  of  the  cases  it  is  sug- 
gested, that  indebitatus  assumpsit  may  be  maintained  on  the  bill 
or  note  as  a  contract  between  the  privies  to  it,  or  in  their 
names,  and  tliat  the  bill  or  note  may  be  offered  in  evidence  t. 
Aflerwards  it  was  held  in  isome  cases  that  debt  f,  in  otfaen 
that  indeb,  \\  assumpsit,  would  lie  against  the  maker  of  a  note 
(or  drawer  of  a  bill),  where  it  was  expressed  to  be  for  value 
received.  But  still  the  great  technical  objections  prevailed  ai 
between  the  drawer  or  maker,  and  payee,  where  value 
received  was  not  expressed  upon  the  face  of  the  bill  or  note ; 
and  as  between  all  other  parties  for  a  supposed  want  of  privity 
of  contract. 

At  last,  when  the  extension  of  commerce  impressed  upon 
the  Courts  the  necessity  of  weighing  the  convenience  of  man- 
kind against  tecluiicalitics,  which  grew  out  of  an  obsolete  state 
of  society,  and  rested,  but  with  much  inconsistency  of  decision) 
upon  grounds  which  no  longer  existed ;  when  the  custom  of 
merchants,  which  is  the  foundation  and  substance  of  the  law  of 
commerce,  began  to  be  considered  as  a  branch  of  the  law  of 
nations — a  part  of  the  law  of  England,  and,  as  such,  to  be 


•  Lutwyche's  Reports,  891,  1585. 

t  Carth.  8a ;  a  Ventr.  39a ;  Comberb.  1 5a ;  i  Shower,  ia5 ;  l  a  Mod. 
336.  380;  Salk.  las. 

I  Brifwn  V.  London^  l  Freeman,  14 ;  Welch  v.  Crmgy  l  Mod.  385; 
1  Vent.  15a ;  Stra.  680 ;  8  Mod.  373;  Saik.  ia5;  la  Mod.  37.  In  maof 
of  these  early  cases  it  docs  not  appear  by  or  against  whom  the 'action  is 
brou^t. 

§  Morgan's  Prcc.  458;  Rumball  v.  Bally  10  Mod.  38  ;  and  fiisihy  v. 
Foffiig,  a  Bos.  &  Pul.  78. 

y  Kodges  V.  Steward,  Skinner,  346 ;  12  Mod.  345 ;  Clarke  v.  Mart'm^ 
Lord  Raym.  758 ;  la  Mod.  380;  a  Vent.  aga. 
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recognized  in  our  courts  of  justice* ;  it  was  held  and  decided, 
without  much  hesitation,  that  an  action  of  indebitatus  assumpsit 
for  money  lentf,  or  for  money  paid,  had,  and  received,  by 
defendant  to  the  use  of  plaintiff,  miglit  be  maintained  by  the 
indorsee  against  the  acceptor^  or  the  indorser^*  and  eren  by 
the  bearer  of  a  lost  cassh-note,  which  he  fairly  purchasedy 
against  the  giver  ^.  And,  in  the  cases  of  bills  and  notes,  that 
actions  of  indebitatus  assumpsit  were  maintainable  although 
the  bills  or  notes  were  not  expflssed  to  be  for  value  received  **, 
although  not  a  shilling  had  passed  between  plaintiff  and  de« 
fendanttt,  and  no  evidence  was  given  that  the  deiSsndant  had 
received  value  in  the  case  of  a  bill|  j:. 

To  ascertain  what  are  the  circumstances  in  which  an  action 
of  debt  may  be  maintained,  what  is  the  definition  and  rule 
prescribed  by  the  text-writers,  is  the  second  object  of  in- 
quiry J  J. 

It  is  reported  in  one  case  to  have  been  held  that  indebitatus 
assumpsit  will  lie  in  no  case  but  where  debt  lies||||.  But  the 
matter  is  accurately  defined  in  a  book  of  great  authority, 
where  ^f  it  is  said,  that  <'  debt  lies  upon  every  express  and 
implied  ***  contract  to  pay  a  sum  certain.**  A  bill  of  exchange, 
within  the  very  terms  of  this  definition  and  rule,  is  a  request 
and  undertaking  fff  by  the  drawer ;  and  when  accepted,  a 
contract  by  the  acceptor  for  the  payment  of  a  sum  certain 

*  See  the  argument  of  Judge  Buller,  in  Matter  v.  Miller,  4  Term 
R«P-  343,  and  Pillan  v.  Mkr<^,  Burr.  Rep.;  Tatlock  v.  Harris,  sT.  R. 
and  the  several  cases  of  bills  drawn  payable  to  the  order  of  fictitious 
pajees.  See  Gibson  v.  Minet,  1  H.  Blac.  569 ;  and  Gibson  v.  Hunter, 
6.  B.  P.  C.  with  the  note  prefixed. 

t  Lord  Raym.  758 ;  12  Mod.  380 ;  Burr.  Rep.  1525;  sec  also  6  T.  R. 
133 ;  Kesseboaer  v.  Tims,  B.  R.  Pasch.  22  Geo.  3. 

J  I'ailock  V.  Harris.  ♦•  White  v.  Ledwick,  Bayley  on  Bills,  16. 

§  Kessehower  v.  Titns.  ft  Ward  v.  Evans,  3  Lord  Raym.  930. 

f  Grant  v.  Vaughan,  XI  ^^^  v.  Lewis,  3  T.  R.  183. 

§§  See  this  point  of  the  argument  discussed  in  the  note  to  Eyre  ▼. 
The  Bank  of  England,  ante,  vol.  1,  p.  606. 

Ill  Hordes  case,  Salk.  33 ;  and  q\uare.  Whether  the  terms  of  the  pro- 
position are  not  convertible  ? 

ff  Com.  Dig.  tit.  Debt,  A.  8. 

*♦•  Ibid.  A.  9.  ttt  CoUis  v.  Emtt,  H.  Black.  331. 
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absolutely,  in  money  only ''^  and  in  specie  t.  It  is  a  mercADtile 
''  contract  entered  into  by  the  acceptor,  and  not  as  a  meie 
guarantee.  On  this  ground  a  distinction  is  made  between  the 
original  acceptor  of  a  bill,  and  a  second  acceptor,  to  guarantee 
the  credit  of  the  first,  which  has  been  lield  to  be  a  collateral 
undertaking  that  the  bill  shall  be  paid,  and  requires  a  ^»ecid 
declaration  |. 

That  the  acceptance  is  an  eajpress^  or  at  least  an  implied,  con* 
tract  by  the  acceptor,  to  pay  a  ftmt  certain^  is  assumed  by  all 
the  Judges  and  the  Lord  Chancellor  in  their  arguments  $  epoo 
the  case  now  reported,  and  may  be  proved,  if  requi8ite»  bj  • 
multitude  of  preceding  authorities.  The  question  as  to  privi^ 
of  contract,  or  the  communication  of  the  rights  and  benefit  of 
the  contract  between  the  original  and  adopted  parties  to  a 
bill  of  excliange,  must  also  depend  upon  the  principles  of  com« 
mercial  law,  as  applicable  to  instruments  of  a  negotiable  na- 
ture. It  is  almost,  if  not  altogether,  identical  with  the  ques- 
tion, whether  the  acceptor  incurs  an  assignable  debt  by  his 
acceptance,  or  what  is  the  nature  of  his  contract.  la  theoiyy 
a  bill  of  exchange  is  an  assignment  to  the  payee  of  a  debt  doe 
from  the  acceptor  to  the  drawer.  The  acceptance  imports 
dther  that  the  acceptor  is  a  debtor,  or  that  he  holds  effects  of 
the  drawer  ||.  Acceptance  of  a  bill  imports,  and  is  pHmdfadi 
evidence,  that  the  acceptor  has  efects  of  the  drawer  in  his 
hands  f  ;  it  is  an  admission  of  effects.  The  acceptor  by  his 
acceptance  gives  faith  to  the  bill ;  and  the  holder,  giving  credit 
to  the  fact,  pays  tlie  value  on  receiving  the  bill  **.  Giving  a 
bill  is  an  assignment  ft,  or  appropriation  ^  of  so  much  property^ 
which  becomes  money  had  and  received  to  the  use  of  the  holder. 

*  Martin  v.  Chantry ^  Stra.  1271  ;  Bnyley  on  BUls,  p.  4. 
t  Anon.  Bull.  N.  Pri.  172. 

I  Jackson  v.  Hudson,  2  Camp.  N.  P.  C.  44. 

§  See  the  arguments  passim,  and  p.  37,  the  opinion  of  Wood,  B. 

II  Diet,  of  Eyre,  C.  B.  in  Gibson  v.  Minet,  1  H.  Blac.  p.  602.  It 
may  be  accepted  for  honour,  but  the  law  in  that  case  implies  the  same 
obligation. 

IT  Master  x.  Miller,  4  T.  R.  339. 
*♦  Burr.  Rep.  1675,  {qy.)  per  Aston,  J. 
ft  Gront  V.  Vaughan,  Burr,  per  Yates,  J. 
n  TaOock  V.  Harris,  3  T.  R.  l8a. 
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The  act  of  drawing  a  bill  implies  an  undertaking  to  the  payee,  1830. 
and  every  other  person  to  whom  the  bill  may  afterwards  be 
transferred,  that  the  drawee  will  undertake  in  writing  (or  bind 
himself  by  a  promise)  to  pay,  and  will  pay,  when  due,  the  young. 
sum,  &c,  *  Hie  acceptance  is  evidence  in  an  action  by  the 
holder  against  the  acceptor,  that  he  has  received  value  t  from 
the  drawer. 

Such  are  the  doctrines  of  law  as  to  the  obligation  of  the 
acceptor,  and  the  relation  bAween  him  and  the  holder  con« 
sidered  as  payee ;  doctrines  promulgated  by  judges  of  various 
learning,  and  the  highest  celebrity  in  municipal  as  well  as  com- 
mercial jurisprudence.  Upon  equal  authority  is  founded  the 
doctrine  as  to  the  relation  of  other  parties  in  a  bill  of  exchange. 
Every  indorset  is  in  contemplation  of  law  a  new  drawer  |. 
And  as  between  indorsee  and  indorser,  though  neither  of  them 
are  actual  parties  to  the  original  contract,  and  the  whole  trans* 
action  amounts  to  no  more  than  money  or  other  consideration 
passing  from  the  one,  and  the  writing  a  name  by  the  other, 
yet  this  constitutes  a  mercantile  privity,  which  is  recognized  by 
municipal  courts,  and  becomes  the  foundatian  of  the  remedies 
which  they  administer  in  favour  of  the  indorsee  againal  the  in- 
dorser f ,  as  well  as  the  acceptor  and  drawer  of  the  biU.  The 
action  in  such  cases  may  be  either  upon  the  bill  as  negotiable 
1^  the  custom  of  merchants,  or  an  indebitatus  assumpsit  (which 
is  in  the  nature  of  an  action  of  debt)  ||,  for  money  lent,  &c.,  and 
the  bill,  with  its  acceptance  or  indorsement,  may  be  given  in 
evidence.  But  essentially,  in  both  cases,  the  custom  of  mer- 
chants is  the  true  principle  of  the  remedy  and  foundation  of 
tbe  action.  The  distinction  sounds  more  in  name  than  in  sub- 
stance f .  For  upon  what  ground  but  the  custom  of  merchants 
can  the  bill  be  offered  in  evidence  of  money  paid  as  between 

*  Baylej  on  Bills,  p.  24.  t  ^^^  v*  Jt'ww. 

I  Stnalbvood  v.  Vernon,  Stra.  Rep.  478 ;  see  Biiyley  ou  Bills,  47* 

§  Kesidfoaxr  v.  Tims,  qwL  suprh,  \\  Vide  ante,  p.  519,  note  ||||. 

IF  It  was  upon  a  question  of  this  kind  that  Lord  Cliief  Justice  Holt 
fell  into  a  dispute  with  the  noercantile  interest  in  the  City,  as  to  the 
manner  of  deelaring  upon  a  promissory  note  before  the  statute  of  Anne^ 
as  upon  a  specialty  by  the  custom  of  merchants,  which  he  said  wa^ 
mere  obstinacy,  as  there  was  so  easy  a  method  by  indeh,  Qssufnfsi/t  for 
money  lent.    Sec  2  Lord  Raym.  756,  and  Burr.  1525,  post.  p.  535. 
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18'20.        indorsee  and  indorser,  or  acceptor.    If  there  is  other  evidence 

""  of  a  consideration,  the  proof  of  the  bill  is  superflous. 

RowE  jjq^  £qj^  ^Y\e  rigid  maxims  of  municipal  la^  have  bent  ta  the 

YOUNG.  necessities  of  human  mtercourse  ap[jears  by  the  doctrine,  no 
longer  disputed,  that  a  bill  of  exchange,  although  it  be  a  mere 
chose  in  action^  yet  the  common  mercantile  transfer  of  it  by 
writing  a  name,  or  even  by  simple  delivery,  is  sufficient  to  vest 
the  legal  as  well  as  the  equitable  interest  in  the  indorsee  or 
deliveree,  and  entitles  him  to  sue  thereon  in  his  own  name  *• 

This  principle  of  decision  has  been  extended  beyond  the  cases 
of  negotiable  instruments.  For  where  a  respondentia  bond  had 
been  given,  on  which  the  obligee  had  made  a  special  indorse- 
ment to  facilitate  assignment,  upon  an  action  by  an  assignee  of 
the  bond,  De  Grey,  C.  J.  held,  that  "  the  defendant  had  pro- 
*'  mised  to  pay  any  person  who  should  become  entitled  to  the 
*'  money  ;'*  and  there  was  a  verdict  for  the  plaintiff  t. 

Upon  the  strength  of  these  authorities  an  opinion  might, 
perhaps,  without  presumption,  be  hazarded ;  that  all  the  parties, 
original  and  derivative,  to  the  negotiable  mercantile  insti\u 
ment  called  a  bill  of  exchange,  are  equally,  by  creation  or  by 
adoption,  parties  to  the  contract  which  is,  expressly  as  to 
some,  and  by  implication  at  least  as  to  all,  for  the  payment  of 
a  sum  certain. 

If  so,  the  circumstances  here  concur,  which,  according  to 
the  definition  %  o£  Chief  Baron  Com3m8,  are  requisite  to  sup- 
port an  action  of  debt. 

It  is  indeed  stated,  in  a  subsequent  head  of  the  Digest,  that 
*'  debt  will  not§  lie  against  the  acceptor  of  a  bill  of  exchange." 
But  this  doctrine  seems  to  be  contradicted  by  the  principle  of 
the  rule  before  stated,  and  is  asserted  upon  the  authority  ci 
a  case  ||  which  was  decided  in  the  infancy  of  conunerce,  at  a 
time  when  it  was  supposed,  and  seriously  adjudged,  that  no 
person  but  an  actual  merchant  f  could  draw  a  biU  of  ex- 


•  Sec  Chitty  on  Bills,  p.  6. 

f  Fenner  v.  Mean,  Black.  Rep.  1273.  As  to  the  anthoricy  of  this 
case,  see  the  observations  of  Lord  Kenjon,  in  Johnmm  ▼.  CoUim^ 
1  East,  98. 

X  Com.  Dig.  qua  sup,  \\  Anon.  Hardres,  485. 

§  Id.  ibid.  B.  f  Luiw.  891, 1585* 
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change — when  it  was  held,  that  the  bill  must  import  to  be  for 
value  received ;  that  indebitatus  assumpsit  would  not  lie  against  ^ 
the  acceptor,  and  that  the  acceptor  was  liable  only  as  a  surety, 
and  not  as  a  principal  debtor. 

The  revolution  which  has  now  taken  place  in  judicial 
opinions,  and  the  liberal  doctrines  upon  this  subject,  which  are 
now  become  settled  principles  of  law,  and  applied  daily  in^ 
practice,  seem  to  confirm  the  supposition,  that  there  is,  accord- 
ing to  the  law-merchant,  which  is  a  part  of  the  law  of  Eng- 
land, an  implied  privity  of  contract  between  all  the  parties  to 
a  bill,  primitive  and  derivative,  or  adoptive  ^. 

In  all  cases  of  the  transfer  of  negotiable  instruments  the 
question  seems  to  be,  vvhether  the  instrument  itself  is  not  by 
the  law-merchant  prima  Jade  or  presumptive  evidence  of  a 
consideration  passing  from  hand  to  hand  as  the  bill  passes,  but 
liable  to  be  rebutted  by  evidence  on  the  general  issue,  or 
special  plea,  that  the  holder  gave  no  consideration* 
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An  abstract  of  some  of  the  principal  cases  cited  in  the  fore- 
going note  are  here  subjoined,  with  observations  upon  some 
later  authorities  which  appear  to  bear  upon  the  question  of 
privity. 

In  Anon.  Hardr.  485,  held,  that  the  payee  cannot  maintain 
debt  against  the  acceptor,  and  it  was  said  in  that  case,  that  the 
promises  of  the  acceptor  no  more  create  a  duty  than  a  promise 
by  a  stranger  to  pay,  &c.  if  the  creditor  will  forbear.  Upon 
the  clear  distinction  between  the  acceptor  of  a  bill,  and  a  mere 
guarantee,  see  Jackson  v.  Hudson^  2  Camp.  447. 

In  fVekh  v.  Craig,  Stra.  680.  8  Mod.  373,  held,  that  debt  will 
not  lie  upon  a  note.  But  it  does  not  appear  who  was  the 
defendant  in  the  action. 

In  Morgan's  Precedents,  458,  is  an  entry  of  a  declaration  in 
debt  by  administratrix  of  payee  of  note  against  the  maker. 

In  Rumhall  v.  Bdl^  10  Mod.  38,  action  of  debt  brought  on 
a  note,  by  payee  against  maker,  and  held  good. 

In  Brtrnn  v.  London^  1  Freeman,  14;!  Mod*  285 ;  1  Ventr.  1  ^^ 
held  that  indeb.  assumpsit  would  not  lie  against  the  acceptor  of 
a  bill ;  but  Twisden,  J.  doubted.    The  ground  of  this  decision  is 

*  See  Simmons  ▼.  Parmintery  1  Wils.  185 ;  Co.  litt.  172. 
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isao.        said  in  Lev.  298,  to  have  been,  because  the  custom  was  not  set 
*    '       out  in  the  count. 

^^^^  In  Skinner,  346,  it  is  said  that  indeb.  assumpsii  (or  debt,  qu.) 

YouKG.       will  only  lie  against  the  drawer  upon  a  bill  importing  to  have 
been  given  for  value  received. 

In  Salk.  23,  it  was  held  that  indeb*  assumpsit  will  lie  in  no  case 
but  where  debt  lies :  That  indeb.  assumpsit  (and  therefore,  semb, 
debt  *)  lies  against  the  drawer,  though  not  against  the  acceptor, 
of  a  bill  of  exchange.  The  reason  for  this  decision  is  given  m 
Skinner,  346,  namely,  '<  for  the  apparent  consideration.'*  See 
Vere  v.  Lewis ^  iiifra. 

In  Salk.  135,  and  1 2  Mod.  37,  it  is  given  as  general  doctrine, 
that  indeb.  ass.  will  not  lie  on  a  bill  of  exchange,  as  it  is  said, 
<*  for  want  of  consideration,  as  it  is  but  evidence  of  a  promise 
^'  to  pay,  wliich  is  but  a  nudum  pactumJ*  But  it  is  to  be 
observed,  that  the  action  was  by  the  indorsee  against  the 
drawer,  and  in  the  last  resolution  of  the  judges,  as  given  both 
in  Salkeld  and  12  Mod.  it  is  said,  that ''  the  action  should  have 
been  special  on  the  bill,  or  a  general  indeb.  ass.  for  money  re- 
ceived to  his  (the  indorsee's)  use.  See  Carter  v.  Palmer^ 
12  Mod.  380,  a  case  before  the  statute  of  Anne,  where,  upon 
a  motion  in  arrest  of  judgment,  a  declaration  upon  a  note  oa 
the  custom,  &c.  as  if  it  had  been  a  bill,  was  held  bad.  Bat 
Holt,  C.  J.  said,  it  might  have  been  taken  as  evidence  of  moaey 
lent.  In  Nicholson  v.  Sedgmck,  Ld.  Ra3rm.  180,  the  action 
(and  verdict  for  plaintiff)  being  upon  a  note  payable  to  beaier, 
the  judgment  was  arrested  on  the  ground  of  want  of  privi^; 
but  it  was  said  the  plaintiff  might]  have  maintained  the  action 
in  the  name  of  the  payee,  or  if  it  had  been  payable  to  order, 
the  (immediate)  indorsee  might  have  brought  an  action  agakvt 
the  maker.  And  it  was  said  to  have  been  resolved  in  Hodges  v. 
Stexuardy  that  the  indorsement  to  the  bearer  binds  the  partj 
who  immediately  indorses  to  him.  In  1 2  Mod.  345,  it  is  held 
Uiat  the  first  indorser  (payee)  striking  out  the  names  of  all  tb^ 
indorsees  of  a  bill,  purporting  to  have  been  for  value  received, 
may  maintain  iauLsb^  assumpsit  against  the  drawer.  In  that 
action.  Holt,  C.  J.  is  reported  to  have  said,  the  action  will  lie, 
for  the  biU  was  given  as  a  security  for  money  lent,  and 


Vide  aute,  p.  519,  uute 
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doubt  it  was  a  debt ;  and  the  court,  it  is  said,  resolved  it  was        18SQ. 
a  i^ain  debt,  and  that  one  might  bring  debt,  or  indeb.  ass.  ^ 

upon  a  bill  of  exchange,  because  it  is  in  the  nature  of  a        ^^^^ 
security.  youhc. 

In  12  Mod.  380 ;  and  in  Burr.  Rep.  1525,  it  is  laid  down  as 
indisputable,  that  indeb.  ass.  for  money  lent  will  lie  upon  a  note. 
See  alsp  Smith  v.  Kendall^  6  T.  R.  123.  In  Clerke  v.  Martin^ 
Ld.  Raym.  758,  the  action  being  upon  a  note  payable  to  plain- 
tiff or  order;  one  count  of  the  declaration  was  upon  indeb.  ass- 
for  money  lent,  and  ano^er  upon  the  custom,  as  on  a  bill  of 
exchange.  Hie  defendant  pleaded  non  assumpsit^  and  the 
jury  gave  a  general  verdict  for  the  plaintiff  with  entire  damages. 
Upon  motion  in  arrest  of  judgmei^l.  Holt,  C.  J.  was  "  Mis 
*^  viribus  against  the  action."  He  said,  '^  that  such  actions 
*^  were  innovations  upon  the  common-law :"  That  ''  it  was  a 
*^  new  sort  of  specialty  invented  in  Lombard-street,  which 
**  attempted,  in  these  matters  of  bills  of  exchange,  to  give  laws 
'^  to  Westminster  Hall :  That  the  continuing  to  declare  upon 
<^  these  notes  on  the  custom  of  merchants  proceeded  from  ob- 
^^  stinacy,  as  be  had  expressed  his  opinion  against  them,  and 
^'  since  there  was  so  easy  a  method,  as  to  declare  upon  a 
*^  general  indeb.  ass.  for  uioney  lent.  But  as  the  damages 
^  were  given  generally,  i|  could  not  be  intended  that  they  were 
<«  given  on  the  count  of  indeb.  asSb"  And  judgment  was 
accordingly  arrested. 

So  in  Grant  v.  Vaughan,  Burr,  1516,  il  was  held  that  an 
action  fbr  money  had  and  received  may  be  maintained  by  th^ 
hearer  against  the  giver  of  a  cash*note  upon  a  banker,  n^ad^ 
payable  <*  to  ship  Fortune,  or  bearer." 

In  Tatlock  v.  Harris^  3  T.  R.  174,  the  indorsee  of  a  bill 
recovered  against  the  acceptor  upon  counts  for  money  had  and 
received,  and  money  paid. 

In  Vere  v.  Lnots,  3  T.  R.  1 8a,  the  indorsee  of  a  bill  recovered 

upon  the  money-counts  against  the  acceptor,  although  there 

was  no  evidence  that  he  had  received  value  for  the  bilL    The 

Court  said  ihe  acceptance  wu  evidence  that  he  had  received  valuti 

frem  thedranoers. 

In  Kessebawer  v;  Tims,  B.  R.  Pasch.  2a  Gu  3,  it  was  held  th^t. 
the  indorsee  of  a  note  might  maintaif^  indefau  asa^fof  mou^y  W«A 
against  the  indorsee 


526  CASES  IN  THE  HOUSE  OF  LORDS 

1820.  In  Bishop  y.  Youngs  2  B.&  P.  78,  (a  deciiion  by  the  present 

"         '  Lord  Chancellor,  when  C.  J.  of  the  C.  ?•)  an  action  of  debt  by 

ROWS        ^]jQ  pgyee  against  the  maker  of  a  prQmissory  note,  expressed  to 

rouMG.      ^^  ^^^  value  received,  was  upon  demurrer  held  maintainable. 

What  the  decision  might  have  been  as  between  other  partieiy 

the  Chief  Justice  said  he  would  not  express. 


The  case  of  Barloto  v.  Bishop^  1  East,  432,  has  been  supposed 
(Chitty,  470,)  to  establish  a  rule,  tliat  the  plaintiff  can  in  no 
case  recover  under  the  money-counts,  unless  money  has  actually 
been  received  by  the  party  sued,  and  for  the  use  of  the  plaiatiC 
But  in  that  case  the  plaintiff  had  received  the  note  by  indorse- 
ment from  a  married  woman,  and  he  had  therefore  no  title  or 
interest  in  the  note ;  which  could  be  no  evidence  for  him  of 
any  thing. 

If,  (as  Lord  Kenyon  observed  in  that  case,)  the  indorsement 
had  '<  been  in  the  name  of  the  husband^  it  might  have  been 
**  available*'  as  a  note  indorsed,  or  as  evidence  of  a  eoiuideraUa» 
to  the  maker.  But  the  indorsement  being  in  her  own  name  (as 
the  Judge  observed)  '<  it  was  impossible  to  say  that  she  coold 
pass  away  the  interest  of  her  husband  by  it ;"  or,  (it  might  be 
added,)  that  the  plaintiff  could  make  use  of  that  which  belonged 
to  another,  as  evidence  of  a  demand  made  by  him  against  the 
defendant,  who  might  have  been  sued  a  second  time  upon  the 
same  demand  by  the  husband,  when  he  had  recovered  posses- 
sion of  the  note.  It  is  indeed  observed  by  the  C.  J.  as  re- 
ported at  the  end  of  the  case,  *'  that  the  plaintiff  could  not 
"  recover  on  the  money  counts,  as  no  money  passed  between 
"  the  parties."  But  if  the  maker  of  a  negotiable  note  incun 
the  same  responsibility  to  the  holder  as  the  acceptor  of  a 
bill,  quisrey  how  this  extrajudicial  dictum  is  recondleaUe 
with  the  decision  in  Vere  v.  LevoiSy  ante,  p.  ^2$  ? 

In  Waynam  v.  Bendj  1  Camp.  174,  the  action  was  by  an 
indorsee  against  the  maker  of  a  promissory  note,  made  pay* 
able  to  T.  or  bearer.  An  indorsement  being  stated  in  the 
declaration.  Lord  Ellenborough  said,  that  though  unneces- 
sary, yet  as  an  indorsement  was  stated  in  the  count,  on  the 
note,  it  must  be  proved;  and  that  the  plaintiff  could  not  re> 
cover  on  the  money-counts,  as  he  was  not  an  original  jporfjf 
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fo  the  biUf  and  there  was  no  evidence  of  any  value  received  by 

the  defendant  from  him;  but  a  witness  being  afterwards  found 

to  prove  the  indorsement,  there  was  a  verdict  for  the  plaintiff       rowe 

on  the  count  on  the  note.    This  case,  it  must  be  observed, 

contains  no  more  than  a  dictum  at  nisi  prius^  and  that  the 

note  was  made  payable  to  bearer ;  in  which  case  the  courts, 

as  in  actions  brought  upon  bankers  cheques  and  cash-notes,  for 

obvious  reasons,  and  upon  the  same  principle,  require  proof  of 

a  consideration  paid  by  the  holder.     At  the  end  of  the  case  of 

Waynam  v.  Bend^  three  authorities,  on  the  point  in  question, 

are  cited  in  a  note  subjoined  by  the  reporter;  Johnson  v.  Coi' 

lings f  I  East,  98 ;  ffhUeioeUy.  Bennett ^  3  B.  &  P.  559 ;  Houle  v. 

Baxter f  3  East,  177  ;  but  without  any  remarks  upon  the  case, 

or  the  application  of  the  authorities. 

In  Johnson  v.  CoUings  the  decision  was,  that  a  promise  to 
accept  a  bill  before  it  was  drawn  was  not  in  law  an  acceptance. 
And  as  it  could  not  support  the  count  on  the  acceptance  of 
the  bill,  so  being  no  acceptance  it  could  be  no  evidence  in  sup- 
port of  the  general  counts  for  money  had,  &c.  Lord  Kenyon 
merely  said,  as  to  the  other  counts,  that  there  was  no  evidence 
to  support  them. 

In  WhiteooeU  v.  Bennett^  the  bill  produced  in  evidence  varied 
from  that  stated  in  the  declaration.  A  banker's  check  had 
been  given  for  the  amount  by  the  acceptor  to  the  payee  post 
dated,  for  the  purpose  of  preventing  the  receipt  of  the  money, 
until  it  should  be  ascertained,  whether  a  bill  of  the  drawer,  in 
the  hands  of  the  acceptor,  would  be  paid.  The  presumption 
of  law  in  support  of  the  money- counts  arising  from  the  ac- 
ceptance of  Uie  btll,  was  rebutted  by  the  circumstance  of  post 
dating  the  check,  by  a  conversation  which  took  place  at  the 
time  of  the  acceptance,  and  other  circumstances ;  and  it  was 
expressly  found  by  the  verdict  that  the  defendant,  at  the  time 
when  he  accepted  the  bill,  had  no  effects  in  his  hands. 

In  Route  v.  Baxter^  3  East,  177,  a  bill  being  made  payable 
to  the  order  of  the  drawer,  and  indorsed  by  him,  the  plaintiff, 
in  order  to  give  additional  credit  to  tlie  bill,  without  the 
privity  of  the  defendant,  the  acceptor,  indorsed  it  upon  the 
request  of  the  drawer,  and  re«delivered  it  to  him.  The  de- 
fendant having  become  bankrupt  before  the  bill  became  due, 
and  the  plaintiff  being  obliged  to  pay  the  amount  to  the  in- 
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dorsee,  the  Court  held,  that  he  was  not  a  surety y  because  he 
incurred  no  liability  at  the  request  of  the  defendant,  and  as 
his  demand  was  upon  the  bill,  which  he  might  have  proved 
under  the  commission,  it  was  discharged  by  the  certificate. 
The  question  turned  wholly  upon  the  nature  of  the  coUateial 
contract  upon  the  bill  itself,  whether  considered  as  a  mercan- 
tile instrument,  or  as  evidence  of  money  paid  and  received.  If 
the  plaintiff  could  have  been  considered  as  a  party  to  the  in- 
strument, according  to  the  custom  of  the  merchants,  die  de- 
mand was  barred  by  the  certificate. 


Since  the  decision  of  this  case  on  appeal,  an  act  has  been 
passed  (i  &  3  Geo.  IV.  c.  78),  reciting,  that  the  practice  and 
understanding  among  merchants  was  contrary  to  diis  decision ; 
and  enacting,  that  an  acceptance  made  payable  at  a  banker's, 
without  further  expression,  shall  be  deemed  a  general  accept- 
ance ;  but  if  it  is  expressed  to  be  payable  at  a  banker's,  or 
other  place  only^  that  it  shall  be  deemed  a  qualified  accept- 
ance, and  the  acceptor  shall  not  be  liable  to  pay  the  bil!> 
except  in  default  of  payment  on  demand  at  the  banker's  or 
other  place. 
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SCOTLAND. 

AN  APPEAL  FROM  COURT  OF  SESSION. 

Craigdallie  and  OTHERS    -        -    Appellants. 
AiKMAN  and  others  -        -    Respondents. 

In  the  year  1 736,  a  meeting-house  was  built  by  contri- 
butions of  materials,  money  and  labour,  and  collections 
at  the  church  door,  of  persons  professing  the  principles 
of  those  who  seceded  at  that  time  from  the  Churcn  of 
Scotland.  The  meeting-house,  and  the  ground  on 
which  it  was  built,  were  vested  in  certain  persons, 
as  trustees  for  the  use  of  the  society,  and  managers 
of  the  house  of  public  worship  for  the  Associate  Con- 
gregation of  Perth. 

A  schism  took  place  in  1796  among  the  members  of  this 
religious  community ;  and  several  of  the  members,  in- 
cluding the  representatives  of  some  of  the  trustees,  to 
whom  the  legal  right  of  property  had  devolved,  se- 
parated themselves  from  the  rest  of  the  community, 
and  absolved  themselves  from  the  authority  of  the 
Associate  Synod,  which  was  the  constituted  authority 
for  the  government  of  the  community.  This  separation 
took  place  on  grounds  of  alleged  difference  of  opinion, 
on  a  question  as  to  the  power  of  the  civil  magistrates 
in  religious  concerns,  which  the  Court  of  Session  pro- 
nounced to  be  unintelligible. 

Held,  that  in  a  case  where  it  was  difficult  to  ascertain 
who  were  the  legal  owners,  as  representatives  of  the 
contributors,  the  use  of  the  meeting-house  belongs  to 
those  who  adhere  to  the  religious  principles  of  those 
by  whom  it  was  erected ;  and  those  who  had  separated 
tnemselves  from  the  Associate  Synod,  and  declined 
their  jurisdiction,  were  held  to  nave  fotfeited  their 
right  to  the  property :  although  it  had  beenjudicially 
'  declared  that  there  was  no  mtelligible  difference  of 
opinion  between  them  and  the  adherents  of  the  Synod. 


The  question  in  this  case  arose  upon  a  dispute  s ^ — » 

between  the  members  of  a  congregation  of  seceders  craiodallie 
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i8gQ.       from  the  church  of  Scotland,  respecting  the  right  to 

cRAioDALLiE.  ^^^  ^^^  ^^  *  meeting- housc,  built  by  contribution 
V-         soon  after  the  time  of  the  secession,  fiT^i,)  on  a 
piece  of  ground  which  was  disponed  to  certain  per- 
sons, who  declared  that  they  held  the  ground,  and 
buildings  to  be  erected,  in  trust  for  the  use  of  the 
Society  and  Managers  of  the  house  of  public  worship, 
for  the  Associate  Congregation  of  Perth.     This  was 
one  of  the  bodies  w^hich  seceded  from  the  church  of 
Scotland,  in  1731,  upon  the  question  of  patronage  or 
appointment  to  vacant  churches.   The  Seceders  gene- 
rally, and  this  congregation  in  particular,  adhered 
to  the  doctrines  and  discipline  of  the  church   of 
Scotland.      These  consisted  of  the   confession  of 
faith,  the  larger  and  shorter   catechisms,    certain 
propositions  respecting  church  government,  the  or- 
dination of  ministers,  and  the  directory  of  worship, 
which  had  been  agreed  upon  by  the  assembly  of 
divines,  at  Westminster,  soon  after  the  revolution  of 
1688,  approved  of  by  the  general  assembly  of  the 
church  of  Scotland,  and  established  by  the  fifth  act  of 
the  second  session  of  the  first  parliament  of  William 
and  Mary.   The  church  government  then  established 
was,  by  Kirk  session*,    presbyteries,  synods,  and 

^  Originally,  by  stat.  1597.  By  act  1606  Episcopacy  was 
restored;  Presbytery  again  1638;  Episcopacy  again  1662: 
and,  finally,  Presbytery  by  stat.  1689.  The  Kirk  Session  is 
composed  of  the  clerg3mian  of  the  parish,  and  of  certain  per- 
sons called  elders,  selected  from  the  congregation  of  each 
parish,  and  ordained  by  a  clergyman.  This  is  the  lowest 
court  in  the  church,  having  jurisdiction  in  spiritual  matters 
only  over  its  own  parish. 

A  Presbytery  is  composed  of  the  clergymen  of  a  district, 
together  with  one  elder  from  each  of  the  Kirk  Sessions  within 
that  district.    This  is  the  court  next  above  the  Kirk  Session, 
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general  assemblies,  all  which,  except  the  last,  were      ^^^' 
preserved  by  the  Seceders.  '  craiodallie 

In  the  confession  of  faith  annexed  to  this  act,         ^- 

AIRMAN. 

one  of  the  articles  is  in  the  following  words :  **  The 
"  civil  magistrate  may  not  assume  to  himself  the 
*'  administration  of  the  word  and  sacraments,  or  the 
"  power  of  the  keys  of  the  kingdom  of  heaven  ;  yet 
he  hath  authority,  and  it  is  his  duty  to  take  order, 
that  unity  and  peace  be  preserved  in  the  church  } 
that  the  truth  of  God  be  kept  pure  and  entire ; 
that  air  blasphemies  and  heresies  be  suppressed  ; 
all  corruptions  and  abuses  in  worship  and  disci- 
pline prevented  or  reformed  j  and  all  the  ordi- 
nances of  God  duly  settled,  administered,  and 
"  observed :  for  the  better  effecting  whereof,  he  hath 
*'  power  to  call  synods,  to  be  present  at  them,  and 
**  provide  that  whatsoever  is  transacted  in  them  be 
"  according  to  the  mind  of  God/* 

The  national  covenant  of  Scotland,  and  the  solemn 
league  and  covenant  of  the  three  nations,  which  had 
been  adopted  by  the  first  assembly  of  the  church, 
were  adopted  also  by  the  Seceders.  These,  as  the 
standard  principles  of  religious  doctrine  and  disci- 
pline in  their  churchy  were  recognized  by  the  Seceders 
in  their  ^'  act,  declaration  and  testimony  for  the 

exercising  jurisdiction  over  the  district  from  which  the  mem* 
bers  are  selected. 

A  Synod  is  formed  by  the  union  of  a  certain  number  of 
Presbyteries,  over  which  its  jurisdiction  extends. 

The  General  Assembly  is  composed  of  representatives  from 
all  the  different  Presbyteries,  from  the  Universities  and  tJie 
Royal  Burghs.  This  is  the  supreme  ecclesiastical  court.  Its 
power  extends  over  the  whole  kingdom  in  all  ecclesiastical 
subjects,  and  there  is  no  appeal  against  its  judgments. 
VOL.  II.  O  O 
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"  doctrine,  worship,  discipline  and  govemmeBt  ef 
cRAicDALLi*  "  '^^  cliurcK  of  Scotknd,  issued  at  Perth  in  the 
'•  "  year  1 736  ;"  and  by  a  formula  or  series  of  inter- 
rogatories, which  were  proposed  to  persons  desirous 
to  become  members  of  the  church  of  the  Seceders, 
and  to  which  their  assent  was  required.  By  tbe 
second  question  of  the  formula,  the  candidate  for 
admission  was  interrogated,  "  whether  he  sincerely 
"  owned  and  believed  the  whole  doctrines  contained 
''  in  the  confession  of  faith  ?"  The  fourth  question 
"  was  in  these  words:  Do  you  acknowledge  the  per- 
"  petual  obligation  of  the  national  covenant  of  Scot- 
^^  land,  particularly  as  explsuned  in  1638,  toabjuK 
prelacy,  and  the  five  articles  of  Perth,  and  of  the 
solemn  league  and  covenant  ?  And  do  you  ac- 
*^  knowledge  that  public  covenanting  is  a  moral  duty 
**  under  the  New  Testament  dispensation,  to  bepa^ 
"  formed,  when  God,  in  his  providence,  calls  for  it!^ 
In  the  year  1 795,  upon  tlie  petition  of  a  member 
of  the  Associate  Synod,  a  committee  was  appointed  to 
review  the  questions  in  the  formula,  and  to  bring 
in  an  overture  (the  heads  of  an  act)  for  uniting  the 
members  in  their  sentiments,  respecting  the  power 
ascribed  in  the  confession  of  faith  to  the  civil  magi' 
strate  in  matters  of  religion,  and  respecting  the 
nature  of  the  obligation  of  the  nationd  covenants 
upon  posterity ;  in  the  mean  time,  allowing  presby- 
teries to  exercise  forbearance  as  to  licence  and  ordina- 
tion, with  respect  to  the  articles  in  question.  After 
a  report  had  been  made  by  the  committee,  proposing 
4in  act  of  forbearance,  and  various  meetings  and 
discussions  upon  the  subject,  that  measure  was 
abandoned. 
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At  a  meeting  of  the  session,  on  the  1 3th  of  April  ^b^o* 
1797,  a  petition,  on  behalf  of  those  who  maintained 
the  principles  of  the  appellants,  was  presented  against  v. 
any  alteration  in  the  substance  of  the  formula ;  but 
assenting,  for  the  sake  of  peace,  to  prefatory  explana- 
tion, as  the  following  passage  in  the  petition  imports. 
*^  At  the  same  time,  as  certain  expressions  in  the 
**  said  foifmula,  or  in  other  ecclesiastical  standards,  and 
our  national  covenants,  have  been  understood  by 
some  as  favouring  persecution  for  conscience  sake, 
'*  and  ascribing  an  exorbitant  power  of  religious  in- 
^  terference  to  the  civil  magistrate  ;  we  are  far  from 
**  wishing  the  synod  to  request,  from  any  candidate, 
*^  his  licence  or  ordination^  or  approbation  of  any 
*'  such  principles  of  which  we  disapprove  ;  and,  as 
there  is  a  diversity  of  opinion  anent  the  obligation 
of  our  covenants,  national  and  solemn  league,  we 
consider  them  as  binding  on  posterity  only,  so  far 
as  these  covenants  respect  a  solemn  engagement  of 
**  adherence  unto  all  the  truths  and  ordinances  of 
**  the  Lord  Jesus  Christ,  as  contained  in  our  confess 
sion  and  catechisms.  If  the  prefixing  an  explica- 
tion of  this  nature  to  the  old  formula  would  satisfy 
our  brethren,  who  object  to  said  formula,  we  will 
agree  thereto." 

At  a  meeting  of  the  synod,  in  April  1 797,  a  reso- 
lution passed  by  a  majority  of  voices,  adopting  the 
following  preamble  (as  an  explanation)  to  the  for- 
mula :  **  Whereas  some  parts  of  the  standard  books 
of  this  synod  have  been  interpreted  as  favouring 
compulsory  measures  in  religion,  the  synod  hereby 
declare,  that  they  do  not  require  an  approbation 
^'  of  any  such  principle,   from  any  candidate  for 
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*  licence  or  ordination :  And  whereas  a  controversy 
'  has  arisen  among  us  respecting  the  nature  aod 

*  kind  of  the  obligation  of  our  solemn  covenants  on 

*  posterity,  whether  it  be  entirely  of  the  same  kmd 
*'  upon  us  as  upon  our  ancestors,  who  swore  them ; 

*  the  synod  hereby  declare,  that  while  they  hold  the 

*  obligation  of  our  covenants  upon  posterity,  they 

*  do  not  interfere  with  that  controversy  which  hath 
^  arisen  respecting  the  nature  and  kind  of  it,  and 
'  recommend  to  all  the  members  to  suppress  that 

*  controversy,  as  tending  to  gender  strife  rather  than 

*  godly  edifying," 

Against  the  adoption  of  this  preamble  various  peti- 
tions were  presented  to  the  synod,  which,  having 
been  considered  and  rejected,  the  measure  was  finally 
approved,  and  the  preamble  retained,  by  a  resolution 
of  the  synod  in  1 799. 

This  resolution  was  followed  by  a  protest  and  de- 
clinature on  the  part  of  several  ministers.  In  one 
of  these,  afler  reciting  the  points  in  dispute,  htf 
opinions  upon  the  subject,  and  the  measures  adopted 
by  the  majority  of  the  synod,  the  minister,  "  in  his 
^  own  name,  and  in  the  name  of  all  the  members  of 
'  the  congregation  who  should  adhere  to  him,  pro- 

*  tests  against  the  proceedings  of  the  synod,  relative 

*  to,  &c.  and,  until  the  preamble  should  be  removed, 

*  declines  the  authority  and  jurisdiction  of  the  ss- 

*  ^ociated  burgher  synod,  and  of  all  presbyteries 

*  subordinate  to  it,'*  &c. 

In  consequence  of  this  protest  and  declinature,  the 
synod  declared  the  minister,  protesting,  to  be  no 
longer  a  member  of  their  body,  and  excluded  him 
from  the  pulpit  of  their  meeting-house,  where  he 
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had  been  accustomed  to  preach.     Hereupon  a  com-       1820. 

plaint  was  preferred  to  the  sheriff,  and  afterwards  an  ^ 

action  was  brought  in  the  court  of  session  by  the         v. 

appellants,  ^'  to  have  it  declared,  that  the  meeting- 

'*  house,  &c.  belonged  to  them,  &c.  as  adhering  to 

"  the  original  principles  of  the  secession,  and  whose 

"  ancestors  contributed  to  the  purchase,"  &c.     A 

counter-action  was-  raised  by  the  respondentsr,  to  have 

it  declared  that  the  parties  (protesting  and  declining 

the  jurisdiction  of  the  synod)  had  lost  all  interest 

in  the  subjects.     These  actions  being  conjoined,  the 

court,  by  an  interlocutor,  dated  the  1  st  of  February        ' 

1 804,  found,  "  that  the  property  of  the  subjects  in 

**  question  is  held  in  trust  for  a  society  of  persons 

**  who  contributed  their  money,  either  by  specific 

subscriptions,  or  by  contribution  at  the  church 

doors,  for  purchasing  the  ground,  and  building^. 

repairing,    and  upholding  the  house  or  houses 

^*  thereon,  or  of  paying  eff^  the-  debt  contracted  for 

^*  these  purposes,  such  persons  ativays  hy  themselves^. 

"  or  along  with  otherSf  joining  with  them^forrmng 

**  a  congregation  of  Christians  continuing  in  com- 

"  munion  with  and  subject  to  the  ecclesiastical  disci- 

*'  pline  of  a  body  of  dissenting  protestants,  calling 

^*-  themselves  *  the  Associate  Presbytery  and  Synod 

**  of  Burgher  Seceders  ;*  and  remit  to  the^  lord 

**  ordinary  to  proceed  accordingly.*' 

Against  this  judgment  an  appeal  was  presented  tO'^b  ^^^"  g*^  ^^ 
'House  of  Lords,  which  was  argued  in  the  year  1813, 
when,  after  a  long  hearing : .  The^  Lords,  by  their 
judgment,  found,  "asmatter  of  fact,  sufficiently  esta- 
blished by  proof,  that  the  ground  and  biiildings  in 
question,  were  purchased  and  erected  with  inlenft 
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1820.  <«  that  the  same  should  be  used  and  enjoyed  for  the 
'*  purpose  of  religious  worship,  bya  number  of  persons^ 
<<  agreeing  at  the  time  in  their  religious  opinions  and 
'^  persuasions,  and  therefore  intending  to  continue  in 
*^  communion  with  each  other ;  and  that  the  society 
**  of  such  persons  acceded  to  a  body,  termed  in  the 
*<  pleadings,  *  The  Associate  Synod ;'  and  find,  that 
'*  it  does  not  expressly  appear  as  matter  of  fact,  for 
*'*  what  purpose  it  was  intended  at  the  time  such 
*'  purchase  and  erections  were  made,  or  at  the  time 
^*  such  accession  took  place,  that  the  ground  and 
'*  buildings  should  be  used  and  enjoyed,  in  case  the 
'*  whole  body  of  persons  using  and  enjoying  the 
**  same  should  change  their  religious  principles  and 
'^  persuasions ;  or,  if  in  consequence  of  the  adherence 
*'  of  some  such  persons  to  their  original  religious 
*'  principles  and  persuasions,  and  the  non-adherence 
'^  of  others  of  them  thereto,  such  persons  should 
''  cease  to  agree  in  their  original  principles  and  per- 
**  suasions,  and  should  cease  to  continue  in  commu- 
*'  nion  with  each  other,  and  should  cease,  either  as  to 
^*  the  whole  body,  or  as  to  any  part  of  the  members 
**  composing  the  same,  to  adhere  to  the  body,  termed 
**  in  the  pleadings,  *  The  Associate  Synod  ;'  and  it 
'^  is  therefore  ordered  and  adjudged,  that,  with  these 
^*  findings,  the  cause  be  remitted  back  to  the  Court  of 
**  Session  in  Scotland,  to  review  all  the  interlocutors 
*^  complained  of  in  the  said  appeal ;  and  upon  such 

review,  to  do  therein  what  shall  appear  to  them  to 

be  meet  and  just." 

In  prosecution  of  this  judgment,  the  appellants 
presented  a  petition  to  the  First  Division  of  the  Court 
of  Session,  praying  them  to  apply  the  remit ;  and 
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after  some  steps  of  procedure,  unnecessary  to  be  here  ^/>^- 
detailed,  having  appointed  the  appellants  to  give  in  ceaiodallie 
a  condescendence,  stating  the  facts  and  circumstances 
they  might  consider  necessaiy  to  be  investigated,  with 
a  view  to  the  application  of  the  remit,  a  condescend-^ 
ence  was  accordingly  lodged ;  and  that  being  fol- 
lowed by  answers,  replies,  and  duplies,  the  Court; 
on  advising  the  whole  cause^  pronounced  the  follow^ 
ing  interlocutor : 

^*  The  Lords  having  resumed  consideration  of  this  jistFeb.  1815. 

...  .  ,  ^  ^  ,.        Interlocutor  of 

*^  petition,  with  condescendence,  answers,  replies,  the  Court  of^ 
**  duplies,  and  whole  cause,  find,  that  the  pursuers,  p^^"f^. 
**  James  Craigdallie  and  others,  have  failed  to  con- 
^  descend  upon  any  acts  done,  or  opinions,  professed 
^  by  the  associate  synod,  or  by  the  defenders, 
^^  Jedidiah  Aikman  and  others,  from  which  this 
*^  Court,  as  far  as  they  are  capable  of  understand- 
*^  ing  the  subject,  can  infer,  much  less  find,  that 
^  the  said  defenders  have  deviated  from  the  original 
principles  and  standards  of  the  associate  presby- 
tery and  synod.  Farther  find,  that  the  pursuers 
'^  have  failed  in  rendering  intelligible  to  the  Court, 
**  on  what  ground  it  is  that  they  aver,  that  tliere 
**  does  at  diis  moment  exist  any  real  difierence 
•*  between  their  principles  and  those  of  the  defend- 
**  ers  J  for  the  Lords  further  find,  that  the  act  of 
forbearance,  as  it  is  termed,  on  which  the  pursuers 
found,  as  proving  the  apostacy  of  the  defenders 
from  the  original  principles  of  the  secession,  and 
the  new  formula,  were  never  adopted  by  the  de- 
fenders, but  were  either  rejected  or  dismissed  as 
inexpedient ;  and  that  the  preamble  to  the  formula,.. 
**  which  was  adopted  by  the  associate  synod  in  the 

004 


€1 


CRAIGDALLIE 
V. 
AXXMAV. 


538  CASES  IN  THE  HOUSE  OF  LORDS 

i8<20.  <^  year  1797^  is  substantially  and  almost  verbatim 
'  the  same,  as  the  explication  which  the  pursuen 
Z'  -  "  proposed  in  their  petition  of  the  13th  April  1797, 
*  to  be  prefixed  to  the  formula ;  and  to  which, 
'Mf  it  would  have  satisfied  their  brethren,  they 
"  declared  that  they  were  willing  to  agree ;  there- 
"  fore,  on  the  whole,  find  it  to  be  unnecessary 
^*  now  to  enter  into  any  of  the  mquiries  ordered  by 
^'  the  House  of  Lords,  under  the  supposition,  that 
'*  the  defenders  had  departed  from  the  original 
'^  standards  and  principles  of  the  association,  and  that 
**  the  pursuers  must  be  considered  merely  as  so  many 
**  individuals,  who  have  thought  proper  voluntarily  to 
'*  separate  themselves  from  the  congregation  to  whidi 
'^  they  belonged,  without  any  assignable  cause,  and 
*^  without  any  fault  on  the  part  of  the  defenders, 
^'  and,  therefore,  have  no  right  to  disturb  the  de- 
*^  fenders  in  the  possession  of  the  place  of  worship 
**  originally  built  for  the  profession  of  principles 
**  from  which  the  pursuers  have  not  shown  that  the 
'*  defenders  have  deviated ;  therefore,  sustain  the 
'*  defences,  and  assoilzie  ;  and  in  the  counter-action 
^*  of  declarator,  at  the  instance  of  the  defenders 
^^  Jedidiah  Aikraan  and  others,  decern  and  declare 
*^  in  terms  of  the  libel ;  but  find  no  expences  due  to 
"  either  party/' 

The  appellants,  conceiving  themselves  to  be  ag- 
grieved by  this  interlocutor,  again  appealed  to  the 
House  of  Lords. 

^^%lo^'  The  Lord  Cliancellor  .—There  is  a  cause  which 
has  been  rej^eatedly  before  the  House,  and  one  of  the 
most  difficult  and  distressing  which  I  ever  met  with  ; 
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I  mean  the  cause  of  Craigdallie  v.  Aikman.  This  ^g^o- 
arose  in  a  controversy,  which  seems  to  have  very  much  ^^,^.,j^,^,j^ 
engaged  the  feelings  of  the  different  parties.  The  v. 
question  was,  who  were  entitled  to  the  use  of  a  chapel, 
which  had  been  built,  partly  by  previous  subscrip- 
tion, partly  by  money  received  at  the  doors  of 
the.  chapel  after  it  was  built,  and  partly  by  money 
subscribed  in  several  different  ways?  The  history 
of  the  case  may  be  stated  without  going  at  great 
length  into  the  transactions.  There  having  been 
a  secession  from  the  established  church  of  Scotland, 
a  question  arose  between  these  parties,  who  are 
seceders,  whether  this  chapel,  which  had  been 
erected  for  the  use  of  one  particular  class  of  seceders 
from  the  established  church,  belonged  to  the  one 
party  or  the  other  ?  And  this  suit  was  instituted 
for  the  purpose  of  having  it  determined,  to  whom 
the  property  in  this  chapel  belonged,  or  rather  who 
were  to  have  the  use  of  it;  because  the  origin  of 
the  chapel,  and  the  manner  in  which  it  was  pur« 
chased,  left  it  one  of  the  most  difficult  things  in 
the  world  to  determine  where  the  property  vested. 

When  this  matter  was  formerly  before  the  House» 
we  acted  upon  this  principle,  that  if  we  could  find 
out  what  were  the  religious  principles  of  those  who 
originally  attended  the  chapel,  we  should  hold  the 
building  appropriated  to  the  use  of  persons  who 
adhere  to  the  same  religious  principles ;  and  in  that 
view,  it  became  necessary  to  determine  whether  any, 
and  if  so,  which  of  the  persons,  who  were  contending 
for  the  use  of  this  place  of  worship,  adhered  to  or  had 
ceased  to  adhere  to  those  which  were  originally 
the  religious  principles  which  led  to  the  establish- 
ment of  this  place  of  worship,  with  a  view  to  deter- 
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1820.  mine  what  was  to  be  done  if  the  right  principle  was 
cBAioDALLiE  ^  appFopriatc  the  building  to  those  who  continued 
v*  to  hold  those  religious  principles,  and  were  in  commu- 
nion  with  those  who  did  so.  By  the  judgment  of  the 
House  in  1813,  it  is  found  that  the  ground  and 
buildings  in  question  were  purchased  and  erected, 
with  intent  that  the  same  should  be  Ased  and  em* 
ployed  for  the  purposes  of  Feligious  worship,  by  a 
number  of  persons  agreeing  at  the  time  in  their 
religious  opinions  and  persuasions,  and  therefore 
intending  to  continue  in  communion  with  each 
other ;  and  that  the  society  of  such  persons  acceded 
to  a  body,  termed  in  the  pleadings  **  the  Associate 
Synod : "  That  it  does  not  expressly  appear  as  matter 
of  fact,  for  what  purposes  it  was  intended,  at  the 
time  such  purchase  and  erections  were  made,  or  at 
the  time  such  accession  took  place,  that  the  sud 
ground  and  buildings  should  be  used  and  enjoyed, 
in  case  the  whole  body  of  persons  using  and  enjoying^ 
the  same  should  change  their  religious  prmciples  and 
persuasions;  or  if,  in  consequence  of  the  adherence 
of  some  of  such  persons  to  their  original  religions 
principles  and  persuasions,  and  the  non-adherence 
of  others  of  them  thereto,  such  persons  should  cease 
to  agree  in  their  religious  principles  and  persuasions, 
and  should  cease  to  continue  in  communion  with 
each  other,  and  should  cease  either  as  the  whole  body, 
or  as  to  any  part  of  the  members  composing  the 
same,  to  adhere  to  the  body  termed  in  the  pleadings, 
^«  the  Associate  Synod/'  By  this  judgment  it 
was  intended,  that  the  congregation  originally,  if 
I  may  so  represent  them,  were  persons  who  adhered 
to  the  doctrines  of  what  is  known  in  Scotland  by 
the  name  of  the  Associate  Synod.     This  place  for 
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religious  worship  being  built  by  the  contributions  of      ^^o- 
a  great  many  persons,  adhering  to  the  doctrines  of  ^^^^^ 

the  Associate  Synod.     If  the  whole  body  of  those         v. 
who  now  frequent  the  place,  no  longer  adhered  to 
the  doctrines  held  by  the  Associate  Synod,  then  it 
became  a  question  for  whom,  at  present,  this  build- 
ing should  be  held  in  trust,  which  was  purchased 
by  money  originally  subscribed  by  those  who  held 
the  opinion  of  that  synod.      The  question  then 
would  be,  whether  any  of  the  members  now  desiring 
to  have  the  use  of  this  place  of  religious  worship, 
could  be  considered  as  entitled  to  the  use  of  a 
building  purchased  by  persons  adhering  to  thoBO 
religious  opinions  ?  And  supposing  that  there  is  a 
division  of  religious  opinions  in  the  persons  at  present 
wishing  to  enjoy  this  building,  the   question  then 
would  be,  which  of  them  adhered  to  the  opinions 
of  those  who  had  built  the  place  of  worship,  and 
which  of  them  differed  from  those  opinions  ?  Those 
who  still  adhered  to  those  religious  principles  being 
more  properly  to  be  considered  as  the  cestui  que 
trusts  of  those  who  held  this  place  of  worship  in 
trust,  than  those  who  have   departed    altogether 
from  the  religious  principles  of  those  who  founded 
this  place,  if  I  may  so  express  it. 

I  cannot  read  this  judgment  of  the  House  without 
your  perceiving,  that  the  House  felt  infinite  difficulty 
how  to  proceed  with  a  case  so  very  singularly  cir- 
cumstanced as  this  was;  but,  however,  it  was 
remised  to  the  Court  of  Session  :  and  being  reniit- 
ted  to  the  Court  of  Session,  the  appellants  presented 
a  petition  to  the  First  Division  of  the  Court,  praying 
their  Lordships  to  review  the  interlocutors  having 
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i8w^  ^  regard  to  the  proceedings  of  this  House ;  and  in  the 
cRAiGDALLiE  ^ean  time,  to  find  that  the  petitioners,  and  those 
V-  who  adhered  to  them,  should  have  exclusive  pos- 
session of  the  meeting-house  in-  question ;  or,  at  all 
events,  to  find  that  they  were  entitled  to  possession 
for  the  forenoon,  and  for  the  afternoon  and  evening 
of  each  Sunday,  alternately ;  or  to  grant  tO'  the  petF- 
tionei^  such  other  relief  in  the  premises  as  the 
Court  should  think  fit.  The  Court,  however,  found 
itself  under  the  same  difficulty  as  this  House,  in 
order  to  know  what  it  should  decree ;  and  accord- 
ingly, they  appointed  the  appellants  to  lodge  a 
condescendence  of  such  facts  and  circumstances 
as  appeared  to  them  right  to  be  ascertained,  in  order 
to  the  application  of  the  remit  from  the  House  of 
Lords. 

The  appellants  accordingly  gave  in  a  condescend- 
ence, which  was  followed  by  different  pleadings; 
and  in  those  pleadings  it  was  maintained,  that  a 
certain  preamblcr  which  has  been  very  much  heard 
of  in  the  course  of  the  cause,  was  in  perfect  har- 
mony with  the  original,  and  the  strictest  principles 
of  the  association ;  and  that,  at  all  events,  it  was 
originally  proposed  by  the  appellants  themselves, 
and  was  ultimately  adopted  merely  in  consequence 
of  their  zeal  in  its  behalf. 

The  Court  pronounced  an  interlocutor*,  in  which 
it  describes  the  utter  impossibility  of  seeing  any 
iking  like  what  was  intelligible  in  the  proceeding; 
and  I  do  not  know  how  this  House  is  to  relieve  the 

*  The  Lord  Chancellor  read  die  interlocutor,    which  is 
printed  ante,  p.  537. 
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parties  from  the  consequence.   The  Court  of  Session,       ^^ao. 
in  Scotland,  were  full  as  likely  to  know  what  were  ceaiodallie 
the  principles  and  standards  of  the  Associate  Pres-        ^' 

AIKKAll* 

bytery  and  Synod  of  Scotland,  as  any  of  your 
Lordships ;  and  are  as  well,  if  not  better  than  your 
Lordships,  able  to  decide  whether  any  acts  done,  or 
opinions  professed  by  the  defenders,  Jedidiah  Aik»  * 

man  and  others,  were  opinions  and  facts  which 
were  a  deviation,  on  the  part  of  the  defenders,  from 
the  principles  and  standards  of  the  Associate  Pres- 
bytery and  Synod.  If  they  were  obliged  to  qualify 
their  findings  as  they  do,  intimating  that  they  doubt 
whether  they  understood  the  subject  at  all  under 
the  words,  *^  as  fsu:  as  they  are  capable  of  under- 
standing the  subject ; "  I  hope  I  may  be  permitted, 
without  offence  to  you,  to  say  that  there  may  be 
8ome  doubt  whether  we  understand  tlie  subject, 
not  only  because  the  Court  of  Session  was  much 
more  likely  to  understand  the  matter  than  we  are ; 
but  because  I  have  had  the  mortification,  1  know 
not  how  many  times  over,  to  endeavour  myself  to 
understand  what  these  principles  were,  and  whether 
they  have,  or  have  not,  deviated  from  them ;  and 
I  have  made  the  attempt  to  understand  it,  till 
I  find  it,  at  least,  on  my  part  to  be  quite  hopeless. 

The  questions,  therefore,  in  this  case  are,  whether 
the  interlocutors  by  which  the  defences  are  sustained, 
and  these  parties  assoilzied,  are  right  ?  And,  to  be 
sure,  if  they  cannot  show  that  the  defenders,  or  any  of 
them,  had  departed  from  the  original  standard  and 
principles  of  their  association,  and  if  the  Court  is 
satisfied  that  the  pursuers  have  not  departed  from 
these  principles,  but  have  thought  proper,  volun- 
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^8^'  ,  tarily,  to  separate  from  the  congregation  to  which 
cRAiGDALLiE  thcy  bclongcd,  the  inquiries  directed  by  the  judg- 
*'•  ment  of  the  House  would  be  altogether  unnecessary; 
for  the  inquiries  directed  by  that  judgment  aimed 
at  haying  it  ascertained,  whether  the  defenders  and 
pursuers,  or  either,  and  if  so,  which  of  them,  had 
departed  from  the  original  principles  of  the  congre* 
gation  ?  and  according  to  what  the  Court  of  Session 
now  tell  us,  they  cannot  find  out,  nor  has  either 
party  enabled  them  to  find  out,  that  either  the  one 
or  the  other  had  departed  from  the  original  principles 
of  their  association ;  and  the  consequence  of  that  is^ 
that  those  who  have  not  attended  the  meeting,  but 
who  arc  yet  insisting  that  they  have  interests  in  the 
property  in  which  the  meeting  is  held,  are  to  be 
considered  as  persons  voluntarily  separating  them- 
selves from  the  congregation  without  cause ;  and  all 
I  can  say  upon  the  subject  is,  that  after  racking  my 
mind  again  and  again  upon  the  subject,  I  really  do 
not  know  what  more  to  make  of  it. 

On  the  other  part  of  the  interlocutor  I  entertain 
a  doubt,  namely,  upon  that  part  of  it  whereby, 
^*  in  the  counter-action  of  declarator,  at  the  instance 
*'  of  the  defenders  Aikman  and  others,  they  decern 
^'  and  declare  in  terms  of  the  libel;"  in  which  terms, 
among  other  things  prayed,  are,  that  those  defenders 
may  forfeit  all  their  interest  in  the  property.  Now 
I  can  conceive  that,  consistently  with  the  declaration 
contained  in  this  interlocutor,  there  being  no  difiference 
of  religious  opinion  among  those  persons,  as  far  as 
the  Court  of  Session  could  understand  the  subject, 
that  it  might  be  right  to  decern  in  the  terms  of  the 
libel ;  namely,  that  those  who  are  now  engaged  in 
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the  worship,  according  to  these  religious  opinions  and  ib^o. 
religious  principles,  the  same  in  the  judgment  of  ^^^,^jj^^^j^,j. 
the  Court  of  Session  should  not  be  disturbed  in  «• 
thac  religious  worship;  but  I  doubt  extremely,  whe- 
ther, on  the  other  hand,  if  the  parties  had  interest, 
I  mean  interest  in  the  lands  and  buildings,  you  can 
go  further  than  to  say,  that  they  shall  permit  the 
religious  worship  to  proceed  as  it  has  hitherto  pro- 
ceeded ;  and  that  they  shall  not  make  use  of  the 
interest  they  have  in  the  land  and  buildings  to 
prevent  that.  But  it  would  be  going  a  great  way 
to  say,  that  because  they  have  for  the  present 
separated  from  the  rest  of  the  congregation,  and 
although  this  very  interlocutor  finds  there  is  no 
difference  of  opinion  between  them,  that  you  should 
take  out  of  them,  if  they  have  in  them, '  any  in- 
terest in  the  lands  and  buildings,  &c.  You  may 
direct  that  land  and  those  buildings  to  be  enjoyed 
for  the  purposes  to  which  they  were  originally 
devoted ;  but  if  they  have  any  interest  in  the  land 
and  buildings,  I  doubt  very  much  the  propriety  of  a 
declaration,  that  they  have  forfeited  that  interest. 
That  does  not  appear  to  me  at  this  moment  necessary 
to  make  good  the  effect  of  the  interlocutor;  but 
I  will  take  it  into  further  consideration  till  Friday. 

The  Lord  Chancellor. — In  that  case  of  Craigdallie  Friday,  21st 
and  Aikman,  there  was  one  point  which  I  reserved        "  ^' 
in  some  measure  for  further  consideration ;  but  in 
looking  through  the  case  again,  my  opinion  is,  that 
I  shall  act  most  properly  in  advising  you  to  affirm 
that  judgment  generally. 

Judgment  affiimed. 
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SCOTLAND. 

COURT    OF    SESSION. 

(First  Division.) 

Alexander  M*Donald      -        -     Appellant. 
Alexander  Ross  and  others        Respondents. 

Army  Agents  having  distinct  accounts  with  the  Colonel 
and  the  Paymaster  of  a  regiment,  upon  the  assurance 
of  the  Paymaster  that  he  was  authorized  by  the  Colo- 
nel, and  on  his  account,  to  provide  certain  articles  for 
the  regiment,  transfer  to  tne  debit  of  the  Colonel  a 
sum  standing  in  their  books,  originally  debited  to  the 
Paymaster ;  and  havitig  settled  accounts,  and  received 
the  balance  due  from  the  Paymaster,  sue  the  Colonel 
for  the  balance  claimed  as  due  from  him,  including  the 
sum  upon  the  debit  transferred.  Pending  this  action 
the  Paymaster,  on  the  requisition  of  the  Agents,  fur- 
nishes them  with  a  letter  from  the  Colonel,  as  the  autho- 
rity for  the  charge  against  him.  The  Agents  being  fully 
satisfied  as  to  the  meaning  and  extent  of  this  authority^ 
in  the  course  of  their  pleadings  maintain,  strenuously, 
the  right  of  the  Paymaster  to  act  under  it ;  and  judg- 
ment, in  the  first  instance,  is  given  in  their  favour.  After 
they  had  obtained  this  judgment,  apprehending  the 
possibility  that  it  might  be  reversed,  they  retransfer 
the  sum  in  dispute  from  the  debit  of  the  Colonel  to  the 
debit  of  the  Paymaster,  giving  him  notice  of  that  fact, 
and  of  the  proceedioigB  in  and  state  of  the  action  against 
the  Colonel.  The  former  judgment,  on  representation, 
was  reversed ;  and  it  was  held,  by  the  Court  below,  and 
the  House  of  Lords  on  Appeal,  that  the  Agents  were 
entitled  in  an  action  of  relief  against  the  Paymaster, 
to  recover  the  sum  in  dispute,  and  the  costs  of  the 
action  against  the  Colonel. 

If  an  action  is  brought  for  the  benefit  and  through  the 
intervention  of  another,  he  is  bound  to  bear  the  costs 
of  the  action. 

VOL.   II.  P  P 
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iBso  On  the  14th  of  August  1 794,  Alexander  M*DoneD 

M'DOHALD    ^f  Glengary,  being  authorized  by  govemmeHt  to 
^^^        raise  a  regiment  of  Highland  fencible  infantry,  ap- 
pointed the  Respondents  Ross  and  Ogilvie  agents 
for  the    regipient.     The  appellant  was  about  the 
same  time  appointed  paymaster,  of  which  Glengary 
apprised  the   respondents  Ross  and  Ogilvie  by  a 
letter,   dated  in  August   1794,  by  which  he  also 
directed  them  "  to  honour  all  drafts  which  might 
be  drawn  by  the  appellant  as  paymaster,  and  to 
pay  no  attention  to  the  drafts  of  any  other  person, 
nor  to  issue  money  to  them."     This  letter  was 
mislaid,  and  not  produced  in  the  cause. 

The  regiment  was  not  completed  and  embodied 
till  May  1 795  ;  and  during  the  intermediate  period 
the  Appellant,  as  paymaster,  drew  bills  upon  Ross 
and  Ogilvie,  as  agents,  to  a  large  amount,  for 
the  use  of  the  regiment,  without  specifying  the  diflSj- 
rent  heads  of  service  to  which  these  drafts  were  to 
be  applied.  After  the  regiment  was  embodied  the 
appellant  was  continued  as  paymaster,  and  went  on 
as  before,  drawing  generally  on  account  of  the  r^- 
ment,  without  specifying  the  different  heads  of 
service  for  which  he  drew  j  the  drafts  in  the  mean 
time  stood  at  his  debit  in  their  books,  he  being  en- 
titled to  a  counter  credit  when  the  particular  distri- 
butions should  be  rendered. 

The  money  issued  by  government  on  account  of 
a  regiment,  consists  of,  first,  the  levy  money  for 
recruits ;  secondly,  the  pay  and  subsistence  to 
officers  and  men  ;  thirdly,  contingent  money  for 
incidenta)   expenses,  such  as  stationery,   removing 
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baggage,  &c. ;  and,  lastly,    money   for  furnishing 

regular  clothing  and  accoutrements.  m'dowald 

The  levy  money  is  issued  to  the  agents,  and  is 
drawn  for  by  tJie  colonel^  or  any  person  whose 
drafts  on  that  account  he  authorizes  to  be  answered. 
In  the  letter  of  service  the  levy  money  to  be  al- 
lowed is  specified,  and  a  general  letter  of  instructions 
accompanies  it,  directing  a  part  to  be  retained  from 
each  recruit,  for  providing  slop  clothing  and  neces- 
saries. This  is  done  by  the  officer  who  enlists 
him.  He  generally  does  so,  by  obtaining  the  articles 
from  the  regimental  store,  and  paying  for  it  out  of 
the  retained  bounty.  With  the  original  furnishing, 
or  subsequently  replacing  of  these  necessaries,  the 
colonel  has  no  concern. 

The  pay  and  subsistence  of  the  men  is  also  issued 
to  the  agents,  and  drawn  from  them  by  the  pay- 
master. The  colonel  has  no  power  to  draw  for  this 
money. 

The  contingent  accounts,  in  like  manner,  are  to 
be  drawn  for  monthly  by  the  paymaster ;  the  com- 
manding officer  certifying  that  the  account  is  cor- 
rectly stated. 

The  money  issued  for  the  regular  clothing  and 
aceoutrements  is  termed  the  ofF-reckonings.  It 
amounts  to  more  than  is  absolutely  necessary  for 
that  purpose,  and  forms  part  of  the  emoluments  of 
the  colonel:  it  is  the  property  of  the  colonel 
alone;  and  the  paymaster-general  will  not  pay  any 
part  of  this  money  without  an  assignment  of  it  from 
the  colonel.  When  the  assiornment  is  in  favour  of 
the  agents,    as     is    usually   the    case,  a  separate 
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1820.      account  is  opened  for  it,  termed  the  Clothing  Ac- 
~    ^         count. 

If  DON  A  LD 

V,  This  fund  is  kept  separate  for  the  colonel ;   it  is 

not  paid  into  his  personal  account  for  pay  and  sub- 
sistence ;  and  no  person  can  draw  upon  it  without 
express  power  from  him  to  do  so. 

Army  agents  are  bound  to  honour  all  drafts  made 
by  the  paymaster  in  that  capacity.  These  drafts  are 
always  in  advance,  and  to  account  generally,  without 
specifying  the  particular  service  to  which  the  sums 
so  drawn  are  to  be  applied.  The  drafts  are  placed 
to  the  debit  of  the  paymaster  until  their  accounts  or 
distributions  are  transmitted,  when  the  different 
articles  are  classed  under  their  proper  heads. 

During  the  whole  period  of  the  appellant's  con- 
tinuing paymaster,  the  agents  were  in  advance  above 
the  sums  they  received  from  government.     Of  these 
advances  they  complained  to  the  paymaster,  and  re- 
quested him  to  send  particular  accounts  of  the  appli- 
cation of  the  money.     The  paymaster,  however,  was 
not^able  to  make  out  complete  accounts  of  the  dif- 
ferent sums  he  had  expended  for  the  regiment; 
and   matters   continued   in   this  state,    the  agents 
being  constantly  in  advance  for  the  regiment,  till 
1796,  when  the  appellant  resigned  his  situation  as 
paymaster,  and  the  colonel  soon  after  resigned  his 
commission.      The   agency   of  the   regiment  was 
transferred  by  the  succeeding  colonel  from  Ross  and 
Ogilvie  to  McDonald,  Bruce,  &  Co.  on  the  25th 
of  December  1 796.     Immediately  upon  this  change 
the  appellant  called  upon  the  agents,  to  have  his 
accounts  adjusted^  and  exhibited  to  them  the  sub- 
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joined  Supplementary  Distribution,  or  Account  o£      1820. 
Necessaries*,  alleged  to  have  been  disbursed  by  him    m'doxald 
for  the  regiment  during  the  year  1 795,  the  balance 
amounting  to  686/.  6s.  i^d.  in  payment  of  which 
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*  Account  of  Necessaries  provided  for  thcGlengary  Regiment  by  Captain 

McDonald,  Paymaster : 

Art.     1795. 
1.  April  34.    To  cash  paid  Mr.  Graham,  for  false  tails 
'2.  May  18.    To    d*  paid    Duncan   M'Alister,    for  70  pair 

shoes,  at  4^.  6(/.       -        -        -        -        - 

3.  June  17.    To  d*  paid  Mutus,   for  stocks,  cockades,  and 

drummers  caps  .---.. 

4.  20.   To  d*"  paid  Mr.  McLean,  for  plaids 

5.  To  d*  for  46 if  yards  linen,  at  15.  3ef. 

per  yard     -         -        -         -  £.28  17     2  j 

6.  Tod*for  12| yds.  cambric,  at  3*.  gd.      2     6  10^ 

7.  To  d*  for  20  yds.  drab  cloth  for  watch 

coats,  at  2^.4  (/.  -        -        -      t    G    8 

8.  To  d»  for  380  yards  blue  cloth  for  d*, 

at  2 «.         -         -         -  t,  d, 

9.  To  d*  for  92  yds.  green  baize,  at  1  4 
1  o.  To  d**  for  63  yds.  green  linen,  at  1   1 

11.  To  d*"  for  3  yds.  blue  thread,  at  2  6 

12.  To  d*  for  I  yard  wham,  at     '66 

13.  To  d""  for  4  grs.  of  buttons,  at  5  6 

14.  To  d®  paid  Wilson,  hair-dresser,  for  Mse  tails 

15.  To  d*  for  1 7  pair  of  shoes,  at  4  s.  6d. 

16.  To   d*  paid   d®,  for  2  dozen  Serjeants  bonnets, 

at  iGx. 112- 

\  7.  To  d"  paid  d**  50  \  doz.  privates  d",  1 4  5.   35     7    - 

To  d*  paid  carriage  for  d*        -        -     -    5     - 

19.  Tod^paidfor5odz.pairofsboes,  5.f.    127  10    - 

1C4  14    - 

20.  To  d*  paid  for  43^  doz.  stocks,  at  1 5  «.  32  1 2     6 
31.                    To  d**  yaid  44  dozen  cockades  to  d",  at 

5«- 11     -    -. 

45  12    6 

22.  To  d*  paid  Mr.  Ascoli,  for  feathers  -        -    56  10    3 

23.  To  d*  paid  Mr.  Stevens,  for  20J  dozen  brushes, 

for  the  use  of  the  regiment       -        -        -      4  10   - 

24.  To  d^  paid  Mr.  Campbell,  Glasgow,  for  cockades 

and  rosettes         -        -        .        -        --976 

^  ^  Z 
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1820.      he  said  he  had  applied  the  different  sums  drawn  from 
the  agents. 

He  required  them  to  give  him  credit  for  this 
sum,  and  state  it  to  the  debit  of  the  colonel,  beciiue 
it  consisted  of  furnishings  of  that  description,  which 
the  colonel  was  bound  to  furnish  his  regiment  with 
from  the  fund  called  the  off-reckoningSy  allotted  by 
government  for  that  purpose  ^  and  the  appellant 
stated  to  theniy  that  he  had  express  orders Jrm  the 
colonel  to  pay  all  such  accounts.     The  agents  con- 


Art.    1795.  ,         £.  s.  I 

25.    June  20.   To  1  pattern  Serjeant's  shirt,  6s. ;  and  6  privates 

d%  4s.  2r/. 1  11    - 

2G.  To  making  ten  watch  coats,  at  2s.  6(/.  -      15- 

27.  ^  To  paid  Urquhart,  for  false  tails,  combs,  razors, 

&c.        - 47  JO' 

28.  To  paid  bill  Mr.  William  Shairp  for  plaids  and 

tartan 51  10- 

29.  To   cash  paid  Russeirs  account  for  slioes  at 

Irvine       -         -         -        -         -        -         -517" 

30.  To  4  pieces  of  garters  given  the  quartermaster, 

for  the  use  of  the  regiment        -        -        -      -    8  - 

31.  Oct.  19.     To  amount  paid  for  shoes         -        -        -        -     14    -  - 

32.  To  Amount  paid  Wormald,  Fountaine,  ^  Co.  for 

8   pieces  drab  fearnoughts,   234  yards,  at 

3*.  4  c?.  per  yard,  for  watch  coats         -         -    37    6   S 

33.  To  2  pieces  drab  serge,  at  4  *.  per  yard      -         -      4    -  - 

34.  To  i4yards  white  cloth,  at  6  s.  od.        -         -      41''" 

35.  To  5  bonnets  given  the  quartermaster  for  tlie 

band  -         -         -        -         -         -         --68 

36.  Nov.  14.     To  248  yards  linen,  ails.  4.  d.        -         -         -     16  10  8 

37.  To  6  shirts  ready  made,  at  6  5. 4  (/.  -         -       1  18  - 

38.  To       pairs   of  gaiters,  per  invoice,    account 

remitted  -         -         -        -        -         -1291© 

39.  To  630  turn-screws  and   gun-worms,   brushes 

and  prickers    -  -         -         -         -         -23  13   6 

40.  To  250  priv«  bonnets,  at  1  s.  3 J  d.    £.34    4    - 

41.  To  32  Serjeants  d^Btt  l  s.6d.         -      28- 

42.  To  carriage  of  d®  -        -        -      1     8    - 

38 

43  To  insurance  on  Cio  /.  for  clothing,  &c.  per 

account,  dated  March  1 1 ,  1 796       -        -         13  13   ^ 
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sequently  allowed  this  sum  as  an  article  of  credit  to  1820. 
the  appellant,  and  charged  it  against  the  colonel- 
But  when  a  copy  of  the  colonel's  account  was  pre- 
sented to  his  agent,  an  objection  was  made  to  the 
charge  of  686/.  6^.  i^(/.  upon  the  ground  that  the  ' 
articles  of  which  it  was  composed  were  not  necessary 
for  the  regiment,  and  had  been  bought  without 
authority Jrom  the  colonel. 

Art,    1795.  £.  s.    d. 

44.  May  4.    To  freight  and  carriage  from  London 

of  1 1  bales  and  a  box,  to  G.  Hamil- 
ton &  Co.  peraccQunt  -    6*    2    - 

45.  June  4.    To  cartage  of  11  bales  tartan  from 

Bannockbum      -        -        -        -    5  12     6 

46.  To  2  carts  from  Glasgow  to  Irvine, 

perM'Nab         -        -        -        -     1     9    - 

47.  To  9  extra  carts  from  Kilmarnock 

to  Carlisle,  105  miles,  at  6(/.        -  23  12     6^ 

48.  To  9  d^  from  Carlisle  to  Brampton 

10  miles,  at  4|(/.         -        -        -     ^  IJ    9 

49.  To  9  d^fromBrampton  to  Haltichistle, 

12  miles,  at  4 1  cf.        -        -        .    2    -.    6 

50.  To  9  d®  firom  Haltichistle  to  Hexham, 

i5miles,  at4 1(/.        -        -        -    2  10    7i 

51.  To  13  d*  from  Hexham  to  Newcastle, 

2 1  miles,  at  4  ^(/.         -        -        -    5     2    4) 

48     3     3 

Sum        -         -     £.721  13     5J 


Cr. 
1795*    By  allow;ance  for  watch  coats,  from  8th  May  to 

24th  Cecember  1795  -        -        -        -2110  4^ 

Byd*'-d*from25thDec.  1795  to  June  1796  13  17  - 

Balance,  Captain  McDonald  -        -        "     35    7  4x 

Remains  -        £.686    6  i{ 


(signed)         A.  M'Donald,  Paymaster. 

N.B.    If  the  allowance  for  watch  coats  from  the  14th  Aueust  to  the  8th 
May  is  allowed  by  government,  of  course  it  will  be  put  to  Uie  credit  of  this 


account. 
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1820.  This  objection  the  agents  communicated  by  letter 

to  the  appellant,  who,  in  his  answer  to  them,  stated. 


U*DONALD 


^-  "  that  he  had  Glengary*s  order  (a  copy  of  which  he 
"  would  send  them  whenever  he  got  his  papers  from 
"  Edinburgh)  for  whatever  had  been  furnished,  and 
"  requested  them  to  make  no  alteration  in  their  ac- 
**  counts/* 

In  consequence  of  this  communication  with  the  ap- 
pellant, the  account  in  question  was  allowed  to  remain 
as  it  stood  debited  to  the  colonel,  upon  the  presump- 
tion that  the  orders  which  the  appellant  had  stated 
he  held  for  furnishing  these  articles  would  be  forth- 
coming, and  would  be  obligatory  upon  the  colonel. 
After  placing  this  sum  to  the  colonel's  debit,  the 
appellant  made  an  arrangement  with  Ross  and  Ogilvie 
for  the  balance  of  his  account ;  who,  afler  again  writ- 
ing to  the  appellant  to  request  that  he  would  send 
them  the  order  alluded  to  by  him  as  a  voucher 
for  the  charge  against  Glengary,  raised  an  action 
against  Glengary,  for  the  payment  of  the  balance  of 
his  account,  including,  inter  alioj  the  amount  of  the 
necessaries  already  mentioned.     In  defence,  Glen- 
gary stated,  that  this  particular  sum  had  been  debited 
to  him  without  proper  authority,  and  that  he  was 
therefore  not  bound  to  pay  it. 

Upon  this  defence,  Ross  and  Ogilvie  again  wrote 
to  the  appellant  in  these  terms :  **  Your  charge  of 
"  686/.  6s.  lid.  for  necessaries  furnished  the  Glen- 
*'  gary  Fencibles,  being  disputed  by  Mr.  Alexander 
**  M*Donell  of  Glengary,  we  request  you  will  have 
"  the  goodness  to  transmit  to  Mr.  Anderson,  W.S* 
**  Edinburgh,  the  original  instructions  given  you 
**  hy  Glengary^  or  any  other  document  in   your 
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"  possession,  which  may  support  any  part  of  the       isso 

same.  m'donald 

In  consequence  of  this  communication,  the  letter        ^• 

of  instructions  was  produced  by  the  appellant,  and 

exhibited  in  the  process  against  Glengary, — it  is  as 

follows : 

"  Dear  Su-,  29th  May  1795. 

*^  As  I  am  about  to  leave  this  quarter  for  the 

"  North,  in  my  absence  it  may  save  you  further 

*'  trouble  to  have  these  instructions  to  show,  when 

"  you  see  it  proper.     You  will  be  particular  in  your 

**  advancing  money  to  officers,  not  exceed  five  gui- 

**  neas,  as  bounty,  for  each  man  brought  and  passed 

**  at  the  inspection,  according  to  orders,  iu  regard  to 

"  appearance ;   and  you  will  also,  previous  to  the 

settling  of  their  accounts,  require  to  have  the  men 

paraded  as  furnished  by  each  officer,  and  let  tjbose 

**  Serjeants  who  were  employed  to  recruit  for  me,  as 

"  well  as  the  Reverend  Alexander  McDowell,  be 

'*  there  present,  so  as  to  establish  their  claims,  and 

*'  prevent  future  disputes.   You  will  also  be  so  good 

*'  as  to  subsist  the  supernumerary  Serjeants  of  my 

**  appointment  till  vacancies  occur,  so  as  to  relieve 

**  me  of  that  burden.     And  I  hereby  beg  of  you  to 

"  settle  with  the  different  men  enlisted  by  me,  or  on 

**  my  account  by  thos^  so  employed.    As  also,  I  au- 

**  thorize  you  to  settle  my  private  accounts,  properly 

*'  vouched,  that  may  appear  against  me ;  as  likewise 

'*  those  things  ordered  by  my  sister  Miss  M^DonelL 

You  will  also  please  to  settle  what  appears  proper 

to  you  in  regard  to  the  clothing  and  other  ap- 

"  pointments  of  the  regiment.     I  have  moreover  to 

request  of  you  to  get  all  accounts  for  or  against 
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1820.  "  me  drawn  up,  whether  between  us,  or  between  me 
"  and  any  other,  in  regard  to  my  military  transac- 
^-  "  tions,  or  transactions  whatever,  subsequent  to  our 
**  first  concerns ;  and  by  attending  to  all  these  things 
**  with  all  possible  convenient  dispatch,  you  will  in- 
"  finitely  oblige.         ..  ^^^^  ^^^ 

"  Yours,  &c.      (signed)     "  A.  M^DoneU. 

Ross  and  Ogilvie  considering  this  letter  a  suffi- 
cient authority  to  the  appellant  to  furnish  the  neces- 
saries in  question,  on  the  8th  of  June  1 802,  proceeded 
with  their  action  against  Glengary. 

In  the  course  of  the  action  against  Glengary  the 
respondents  presented  a  petition,  in  which  the  fol- 
lowing passage  occurs : 

^^  Glengary  apprised  Ross  and  Ogilvie  of  the  pay- 
'*  master's  appointment,  by  a  letter,  dated  August 
*^  1 794  (which  has  unfortunately  faUen  aside),  and 
directed  them  to  honour  aU  drafts  which  might  be 
drawn  by  him  the  paymaster,  and  to  pay  no  atten- 
tion to  the  drafts  of  any  other  persons,  or  to  igsue 
money  to  them.     The  paymaster  was  not  merdy 
empowered  to  draw  the  pay  and  usual  allowances 
''  of  the  regiment,  but  was  also  authorized,  as  has 
*'  been  admitted  by  the  defender  (M^Donell  of 
*^  Glengary)  to  uplift  the  levy  money,  the  allowance 
**  for  haversacks,  and  a  variety  of  other  allowances^ 
"  with  which,  as  paymaster,  he  had  nothing  to  da 
"  He  was  likewise  empowered  to  draw  the  pay  and 
'*  allowances  due  to  the  colonel  himself — a  power 
"  which  is  seldom  or  never  entrusted  to  the  pay- 
^'  master— -and  with  these  discharge  the  private  ac- 
^^  counts  of  Glengary.     In  short,  this  paymaster 
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•^  acted  as  sole  manager  of  the  colonel,  in  all  trans-  ^  1820. 
"  actions  relating  to  the  regiment,  whether  falling 
"  within  his  own  province  or  not ;  and  during  the  « 
"  experience  of  half  a  century,  Ross  and  Ogilvie 
"  have  never  known  an  instance  of  such  unlimited 
"  trust  and  confidence  being  placed  in  any  per* 
^*  son  in  a  similar  situation.*'  In  another  part  of 
their  pleadings  they  express  themselves  as  follows : 
"  Glengary  was  desirous  to  shake  himself  loose,  if 
*^  possible,  from  his  obligation  to  repay  to  the  agents 
"  the  money  they  had  advanced  the  paymaster  by 
**  his  instruction,  and  upon  his  responsibility,  and 
"  which  had  been  applied  to  the  use  of  the  regiment. 
"  He  did  not  pretend  either  that  the  money  was  not 
**  actually  advanced  by  the  agents,  or  that  it  had  not 
"  been  applied  to  the  use  of  the  regiment,  but  he 
*^  insisted  that  the  agents  had  no  right  to  make  the 
'^  advances  to  the  paymaster  without  his  authority ; 
**  his  object  was,  to  have  the  paymaster  to  deal  with 
^*  instead  of  Ross  and  Ogilvie ;  in  which  case  he 
^^  would  have  set  against  the  advances  the  balance 
which  he  pretended  to  be  due  to  him  by  the  pay- 
master on  his  own  private  account.  In  this  way 
*♦  he  wished  to  roll  over  the  agents  upon  the  pay- 
^'  master,  when  demanding  payment  of  a  sum  admit* 
"  tedly  advanced  and  applied  to  the  use  of  die  r^- 
*•  ment,  which  was  advanced  solely  on  his  responsi- 
bilty,  and  for  which  he  was  at  any  rate  liable,  as 
colonel  of  the  regiment.  It  was  a  matter  of  in- 
**  difference  to  Ross  and  Ogilvie  which  of  the  two 
"  paid  the  advances  they  had  made.  Had  they  con- 
"  sidered  both  equally  liable,  they  would  have  pre- 
"  ferred  coming  against  the  paymaster,   who  was 
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^820.  «  equally  able  to  pay  with  the  colonel,  and  whom 
m'donald  "  they  always  found  more  willing  to  settle  his  ac- 
*^  counts ;  but  they  considered  the  colonel  as  the 
"  party  primarily  liable  to  them,  and  they  did  not 
"  wish  to  lend  themselves  to  a  scheme  which  they 
"  conceived  to  be  unjust,  by  refusing  to  give  to  the 
"  paymaster  the  credit  to  which  he  was  entitled." 

Lord  Hermand,  ordinary,  pronounced  judgment 
in  their  favour ;  but  in  consequence  of  some  doubts 
which  had  arisen,  in  a  letter,  dated  on  the  6th  of 
July  1806,  and  addressed  to  the  appellant,  Ross  and 
Ogilvie  apprised  the  appellant  "  that  they  had  re- 
"  charged  to  his  account  the  sum  of  6861.  6  s.  i|rf. 
"^r  clothing  disbursements^  until  allowed  to  them 
"  bt/  the  Court  qf  Session.** 

On  the  9th  of  July  1808,  after  reconsidering  the 
case,  Lord  Henriand  pronounced  an  interlocutor, 
sustaining  the  claim  of  Ross  and  Ogilvie.  Against 
this  interlocutor  Glengary  put  in  a  representation ; 
in  which  he  asserted:  1st,  That  the  furnishings 
comprising  the  account  in  question,  neither  were 
necessary  for  the  regiment,  nor  were  made  by 
the  appellant;  and  2dly,  That  Ross  and  Ogilvie 
had  not  made  any  advance  for  payment  of  the  ne- 
cessaries, but  had  merely  transferred  the  account  in 
question  from  the  debit  of  the  appellant  to  Mr. 
M'DonelPs  debit,  upon  finding  that  the  appellant 
was  their  debtor  to  the  extent  of  2,000/. 
IS  Dec  1 808.  The  Lord  Ordinary  thereupon  appointed  Ross 
and  Ogilvie  to  explain  "  at  what  time,  whether  it 
"  was  while  they  continued  agents  for  the  Glengary 
"  regiment,  or  after  the  agency  was  transferred  to 
'^  another  house,  that  they  placed  the  account  of 
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**  686/.  6s.  i|rf.  now  pursued  for,  to  the  repre-       ^'^0. 
"  senter's  debit.      As  also,  whether  they  actually    m'donald 
*^  paid  that  account  in  any  other  way  than  by  placing 
**  it  to  the  credit  of  the  paymaster." 

In  the  answer  to  this  representation,  Ross  and 
Ogilvie  stated  to  the  Lord  Ordinary,  that  owing 
to  the  great  embarrassment  and  confusion  into  which 
their  bankruptcy  had  thrown  their  affairs,  their  agent 
had  not  been  able  to  get  sufficient  information  within 
the  short  space  limited  for  giving  in  the  answers, 
to  enable  them  to  reply  pointedly  to  the  interroga- 
tories put  by  the  Lord  Ordinary.  Ross  and  Ogilvie 
endeavoured  to  show  that  these  new  averments  made 
byGlengary  were  not  only  altogether  unfounded, 
but  were  contradicted  by  his  former  admissions  in 
th^cause.  Upon  advising  the  representation,  with 
answers,  the  Lord  Ordinary  pronounced  an  inter- 
locutor, by  which  he  found,  "  That  prior  to  the  1  March  1809. 
^*  regulations  1798,  as  stated  in  other  cases,  which 
**  have  occurred  subsequent  to  the  interlocutor  re- 
^'  presented  against,  paymasters  were  appointed  by 
^*  the  colonel,  or  by  the  field  officers  and  captains 
**  jointly,  though  in  the  circumstances  of  this  case 
**  it  is  immaterial  in  which  of  these  ways  the  pay- 
**  master  of  the  Glengary  regiment  may  have  been 
**  i^pointed :  Finds,  that  in  so  far  as  concerns  the 
^'  business  of  the  regiment,  no  extraordinary  powers 
were  conferred  on  Lyndale,  the  original  paymaster, 
by  the  letter  of  the  29th  May  1 795,  relating  chiefly 
**  to  the  settlement  of  accounts  already  contracted, 
nor  any  thing  more  than  would  have  been  implied 
from  the  nature  of  his  office,  and  in  particular  that 
it  did  not  empower  him  to  draw  upon  the  respon- 
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**  dents  for  the  expense  of  alleged  furnishings  out 
**  of  the  oflF-reckonings,  a  construction  confirmed  by 
'*  the  conduct  of  Lyndale  himself,  who  cannot  be 
*^  presumed  to  have  Iain  out  of  so  large  a  sum  as 
*'  686/.  6  s.  id.  sterling,  the  amount  of  the  account 
"  objected  to,  as  well  as  by  the  conduct  of  the  pur- 
*'  sucrs,  who,  while  they  continued  agents  for  the 
**  regiment,  did  not  state  that  account  to  the  debit 
"  of  the  representer :  Finds  it  stated  by  the  repre- 
"  senter,  and  not  denied,  that  Lyndale  was  remoTcd 
"  from  the  office  of  paymaster  in  June  1 796,  and 
"  that  in  July  thereafter,  the  representer  resigned 
"  the  regiment ;  after  which  the  new  colonel  trans- 
"  ferred  the  agency  from  the  pursuers  to  McDonald, 
"  Bruce,  &  Co.  London  :  Finds  it  instructed  by  the 
"  books  of  the  respondents,  that  the  account  in 
'*  question  was  not  paid  on  or  before  the  30th  Sep- 
*^  tember  1 796,  seeing  that  account  is  not  stated  in 
^*  the  account  rendered  upon  that  day  :  Finds  that 
"  by  the  deliverance  on  the  representation,  the  re- 
"  spondents  were  directed  to  say  explicitly  at  what 
"  time,  whether  it  was  while  they  continued  agents 
**  for  the  Glengary  regiment,  or  after  the  agency  was 
*'  transferred  to  another  house,  that  they  placed  the 
*^  account  of  686/.  6s.  id.  now  pursued  for,  to  the 
"  respondents*  debit ;  as  also,  whether  they  actually 
"  paid  that  account  in  any  other  way  than  by  placing 
"  it  to  the  credit  of  the  paymaster :  Finds  that  no 
*^  direct  answer  has  been  made  to  these  plain  ques- 
"  tions,  which  are  evaded  on  the  ground  of  the  want 
'*  of  information  from  the  respondents  themselves, 
"  or  their  agents  in  London,  whence  it  was  to  be  in- 
"  ferred  that  no  safe  answer  could  be  given  :  Finds 
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*^  that  the  account  686/.  6^.  id.  was  not  placed  to 

"  the  representer's  debit  till  after  the  respondents    m^donald 

**  had  been  deprived  of  their  agency,  as  well  as  that         »• 

"  said  account  was  not  actually  paid,  but  merely  by 

'*  an  operation  on  the  books  transferred  to  the  credit 

"  of  the  paymaster :  Finds  that  the  representer  can- 

**  not  be  affected  by  such  irregular  transfer,  alters 

*^  the  interlocutor  represented  against,  sustains  the 

'^  defences  so  far  as  respects  said  account,  and  de- 

**  cerns,  reserving  to  the  respondents  to  state  what 

^'  balance,  exclusive  of  said  account,  if  any,  be  due 

"  to  them." 

Against  this  interlocutor  the  respondents  Ross 
and  Ogilvie  prepared  a  representation,  and  at  the 
same  time  raised  an  action  of  relief  against  the  ap- 
pellant, in  which  they  concluded  that  the  defender 
should  be  decerned  to  repeat  and  pay  back  to  the 
pursuers  the  foresaid  sum  of  686/.  6s.  lid.  with 
interest  thereof  since  the  same  was  credited  to  him, 
and  also  that  he  should  be  ordained  to  make  pay- 
ment to  the  pursuers  of  "  the  expenses  of  the  fore- 
said action  presently  depending  against  the  said 
Alexander  M^Donell  of  Glengary,  and  which 
"  hitherto  have  been  wholly  incurred  in  discussing 
'*  objections  to  payment  of  the  foresaid  sum,"  and 
of  the  expenses  of  this  action. 

This  action  being  brought  into  Court,  various  or- 
ders were  made  upon  the  defender  to  put  in  defences. 

In  the  mean  time  Lord  Hermand,  in  the  action  ^ay  13, 1812. 
against  Glengary,  refused  the  representation  for  the 
respondents,   and  adhered  to  his  former  interlo- 
cutor. 

The  respondents  prepared  a  petition  against  these  June  24,  i8ia. 


it 
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1820      judgments  of  the  Lord  Ordinary,  and  at  the  same 
time  they  lodged  a  minute  in  the  process  against  the 
V'        appellant,  in  which,  after  mentioning  the  procedure 
in  the  process  with  Glengary,  they  state,  "  that,  as 
*'  Lord  Hermand  had  adhered  to  his  interlocutor 
'^  before  mentioned,  upon  advising  a  full  represent- 
^'  ation  and  answers,  a  petition  against  his  Lordship's 
**  judgment  had  been  prepared  and  lodged  yesterday, 
^*  and  will  probably  be  under  the  consideratioii  of 
"  the  court  to-morrow.    A  copy  of  that  petition  was 
**  herewith  produced,  that  the  defender  in  this  acdoii 
^^  might  see  that  the  pursuers  have  done  every  thing 
in  their  power  to  make  the  claim  against  Glengary 
efl^ual,  and  might  satisfy  himself  that  the  aigo- 
ment  was  properly  stated ;  and,  as  it  is  unquestioii- 
*^  able  that,  if  the  pursuers  shall  ultimately  fiiil  in 
**  recovering  this  sum  from  Glengary,  the  defender 
^*  must  make  repetition  to  them  of  the  foresaid  ac- 
*^  count,  credited  to  him  on  the  faith  that  it  was  a 
'*  proper  charge  against  Glengary,  he  may  hold  him- 
**  self  in  readiness  to  make  repetition,  or  to  take  such 
^'  steps  to  substantiate  his  charge  against  Glengaiy 
^'  as  he  may  think  advisable."     Lord  Armadale, 
ordinary,  allowed  this  minute  to  be  seen. 

The  petition  for  the  respondents  in  the  other  ac- 
tion having  been  appointed  to  be  answered,  answers 
were  given  in  for  Glengary  accordingly.  Upon  this 
the  respondents  lodged  another  minute  in  the  pro* 
cess  against  the  appellant,  stating,  **  That,  upon  the 
^^  23d  October  last,  the  agent  for  the  pursuers  had 
^^  sent  to  the  agent  for  the  defender  a  copy  of  the 
*^  answers  which  had  been  given  in  for  Glengary  to 
*'  the  said  petition ;  but  that,  in  order  to  prevent 
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*^  the  possibility  of  the  defender's  pleading  ignorance  lagg 
of  the  proceedings  in  the  original  action,  and  that  m«dokah> 
he  might  be  prepared  to  obviate  any  statements  in 
*^  these  answers  which  he  judged  erroneous,  the  pur- 
*^  suers  now  produced  in  process  a  printed  copy  of 
**  the  answers  for  Glengary,  and  intimated  to  the 
^*  defender  that  the  case  stood  in  the  short  roll 
"  of  the  First  Division  for  determination  upon  the 
"  ^d  of  December.*' 

The  Lords  of  the  First  Division,  upon  advising  the 
petition  for  the  respondents,  with  answers,  adhered 
to  the  Lord  Ordinary's  interlocutor,  and  found  the 
respondents  liable  in  expenses ;  whereupon  the  re- 
spondents enrolled  the  action,  against  which  the  pre- 
sent is  an  appeal,  to  ask  decree  against  the  defender. 
The  appellant  gave  in  defences  to  the  following 
effect : 

•*  First,  The  defender  does  not  conceive  that 
*^  Messrs.  Ross  and  Ogilvie  have  any  claim  against 
him  for  advances  made  on  account  of  the  regiment 
^^  raised  by  Glengary,  as  they  were  made  to  him  in 
the  capacity  of  paymaster  and  agent  for  Glengary. 
"  Secondly,  Messrs.  Ross  and  Ogilvie,  by  hav- 
ing mislaid  the  letter  of  credit  lodged  with  them 
"  by  Glengary  in  August  1794,  lost  their  recourse 
on  Glengary :  by  this  their  neglect  the  defend- 
ant ought  not  to  suffer. 

Thirdly,  If  Messrs.  Ross  and  Ogilvie  had  dis- 
^*  allowed  the  articles  in  the  defender's  account 
*'  when  it  was  claimed,  he  would  have  recovered 
^'  the  money  from  the  regiment,  which  he  cannot 
•*  now  do. 

"  Fourthly,  This  claim  is  prescribed." 

vol.  II.  Q  Q 
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iMo.  When  the  case  'was  debated  before  the  Lord  Qr- 


fc'DOHAL*    dinary,  he  pronoutieed  an  interlocutor,  by  which,  in 
^-        respect  of  the  contingency  between  this  actioti  md 

ROSS.  *  O  J 

the  original  action,  still  in  depitodelice  before  the 

Dec.  19, 1813.  pjj^^  Division  of  the  Court,  he  HiAde  aviziotdiim 

with  the  cause  to  the  Lords  of  th&t  division ;  tid 
gave  directions  that  the  case  might  be  i*epoit6d. 

The  case  was  accordingly  reported,  and  the  fol- 
lowing judgment  was  pronounced : 
May  14, 1813.  "  Upon  report  of  the  Lord  President,  atid  KKfhig 
*^  advised  the  mutual  informations  of  the  parties,  dte 
"  Lords  repel  the  defences,  find  the  defended  Kable 
**  in  terms  of  the  conclusions  of  the  libel,  and  dMM, 
'^  find  expenses  due,  and  allow  an  account  theMf 
'^  to  be  given  in,  and  remit  to  the  auditor  to  tax  die 
"  same,  and  to  report.** 

The  appellant  preferred  a  reclaiming  petitidii 
against  the  interlocutor  above  recited ;  but  it  was 
refused  without  answers. 

Against  this  interlocutor  the  appeal  w^  jlibaeabA* 

Pbr^the  Appellants,  Mr.  Charles  Warring  Mr. 

Robert  Qrant 
For  the  Respondents,  Mr.  Scarlett^  Mr.  PTest*. 

•  July  19, 1820.      The  Lord  Chancellor: — This  case  involves  two 

questions ;  the  first  is,  Whether,  under  the  circnm- 
stances  of  the  case,  Mr.  McDonald  was  lidhle  to  pay 
Messrs*  Ross  and  Ogilvie  the  amount  of  mttsef 
demanded  by  their  summons  ?  The  neM  q«ieiaitio& 
is.  Whether,  supposing  the  Court  of  Sesson  telta^ 
been  right  in  awarding  payment  by  him  of  that  ibid, 

•  Now  Sir  Edward  West,  Chief  Justice  of  Bombay. 
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they  ought  to  have  charged  him  with  the  expenses       ^^^Q* 
of  the  antecedent  proceeding,  by  which  the  now  re-    m*donald 
spondents  sought  to  charge  with  that  debt  M^Donell 
of  Glengary  ? 

When  it  was  argued  at  the  bar,  it  appeared  to  me 
proper  in  this  case,  attending  to  all  the  circumstances 
of  it,  that  we  should  have  time  to  consider  it.  I  had 
more  doubt  with  respect  to  the  point,  whether  this 
appellant  ought  to  have  been  charged  with  the  ex- 
penses of  the  antecedent  proceeding,  than  on  the 
question,  whether  he  should  be  charged  with  the  sum 
of  six  hundred  and  odd  pounds ;  but  on  looking  at 
it  again  and  again,  I  offer  it  to  you  as  my  opinion, 
that  the  decision  of  the  Court  of  Session  is  right  on 
both  points.  In  the  first  place,  I  think  the  appel- 
lant is  chargeable  in  the  account,  under  the  circum- 
stances here  stated^  at  the  suit  of  these  respondents  ^ 
and  looking  at  the  whole  nature  of  the  proceeding 
in  the  action  that  was  brought  against  Glengary,  as 
a  principal,  it  appears  to  me  that  is  fairly  to  be  con- 
sidered as  an  action  for  the  benefit  and  behoof,  and 
in  a  great  measure  through  their  intervention,  the 
action  of  Mr.  McDonald  himself,  and  that  therefore 
he  ought  to  pay  the  costs  of  that  action.  The  con- 
sequence of  that  is,  that  on  moving,  according  to  the 
forms  of  this  House,  for  a  reversal  of  this  judgment, 
for  my  own  part  I  must  say,  Non-content,  meaning 
thereby  that  the  judgment  should  be  affirmed,  but 
without  costs. 

Judgment  affirmed. 
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COURT  OF  CHANCERY,  IRELAND. 

BY    ORIGINAL    APP£AL. 

Maria    Rylands    and    Richard!  ^^^^^ 
Franklin  Gough       .    .    -    -j     ^-^  » 

The  Right  honourable  David  La- 
ToucHE,  Peter  Latouche  the 
elder,  Robert  Latouche,  and 
John  Latouche,  Esqrs. 


ReqHmdentsi 


Rylands,  Richard  Frank- ?  ApvetUmU' 
jouGH,  and  John  Franklin/    ^^^         * 


BY  revivor  and    AMENDMENT. 

Maria 

LIN  GoUG) 

Peter  Latouche,  and  Robert  La-" 
ToucHE,  and  George  Latouche, 
John  David  Latouche,  and  ^  Respondents. 
Peter  Latouche  the  younger, 
Esqrs. - 

A  suit  having  been  instituted  by  a  devisor  and  revived 
by  a  party  as  devisee,  whose  supposed  right  is  dii- 
placed  by  the  discovery  of  a  later  will,  the  cause  can- 
not be  continued  for  the  benefit  of  the  effective  devisee, 
by  agreement  between  that  devisee  and  the  plaintiff  in 
the  suit,  so  as  to  enable  the  devisee  under  the  second 
will  (not  being  a  party  to  the  suit)  to  appeal  againft 
the  decree ;  and  an  appeal  cause  cannot  be  heard  be- 
fore the  Court  of  Appeal  until  he  is  made  a  party  in 
the  suit  below. 

In  such  a  case,  where  the  suit  had  been  originally  in- 
stituted by  the  devisor,  and  upon  his  death  revived 
by  the  party  claiming  under  the  first  vrill,  semb.  that 
the  proper  course  to  be  adopted  by  the  devisee  under 
the  second,  is  not  (as  in  this  case)  to  file  a  supplemental 
bill,  praying  to  have  the  benefit  of  the  proceedings  in 
the  revived  suit,  but  to  revive,  de  fiovo,  the  suitas  amtsd 
«n  the  death  of -the  devisor. 
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The  case  is  different  where  a  decree  is  defective  only 
because  incidental  parties  are  not  before  the  Court; 
as  in  the  case  of  an  assignment  in  trust  for  payment 
of  debts^  reserving  the  surplus  if  the  assignee  ootains 
a  decree,  and  afterwards  it  appears  that  he  had  as- 
signed his  interest  before  the  decree,  his  assignees 
may,  by  supplemental  bill,  have  the  benefit  of  that 
decree.    {Semb.  Binks  v.  Bifiks,  note  p.  593.) 

A  decree  for  redemption  and  general  account,  &c.  having 
been  made  in  the  original  and  revived  causes  in  favour 
of  the  supposed  devisee,  it  cannot  be  restricted  in  the 
supplemental  suit  to  an  account  to  be  taken  as  between 
the  executors  and  mortgagees,  &c.  to  the  time  of  the 
death  of  the  devisor,  dismissing  the  bill  as  it  regards 
the  interest  of  the  devisee ;  for  the  devisee  is  a  neces- 
sary party  to  the  account. 

The  devisee  having  taken  the  benefit  of  an  insolvent 
act,  and  made  the  assi^ee  a  party  to  the  suit,  who,  by 
his  answer,  disclaimed  all  knowledge  of  the  assign-  , 
ment,  and  refused  to  undertake  the  trust  for  the  credi- 
tors, he  cannot  be  compelled  to  act,  and  the  suit 
remains  imperfect  until  another  assignee  is  appointed 
and  made  a  party. 

A  decree  made  in  such  a  state  of  the  cause  is  erroneous. 


*1N  and  before  the  year  1 803,  Thomas  Gough,  the  i8«o. 
father  of  the  appellant  Maria  Rylands,  was  seised  "^ 
and  possessed  of  lands  which  he  held  for  lives  under 
John  Latouche  as  head  landlord.  At  the  same  date 
John,  David  and  Peter  Latouche,  carried  on  busi- 
ness as  bankers,  and  being  creditors  of  Gough  upon 
a  bill  of  exchange,  brought  an  action  against  him, 
and  obtained  possession  of  the  lands  under  a  cus- 
todiam,  which  was  granted  to  David  Latouche. 
The  custodiam  proving  unproductive,  a  mortgage 

*  TTiis  case  is  reported  chiefly  as  an  example  of  the  ordi- 
nary course  and  issue  of  Irish  appeals  in  the  appellate  jurisdic- 
tion ;  but  some  of  the  questions  discussed,  and  points  decided 
of  pleading  and  practice,  are  not  unworthy  of  attention. 

QQ  3 
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1820^  of  the  lands  was  executed  by  Thomas  Googh  to 
David  Latouche,  as  trustee  for  the  other  partners, 
f^..  but  without  prejudice  to  the  custodiam ;  and  fin^y, 
after  various  transactions  not  material  to  the  issue  of 
this  cause,  the  lands  were  sold  by  Gough  to  John 
Latouche,  under  alleged  circumstances  of  finiid, 
duress,  and  oppression. 

On  the  8th  of  November  1 803,  Thomas  Gough 
filed  a  bill  in  the  Court  of  Chancery  in  Irehnd 
against  David,  John,  and  Peter  Latouche,  stating 
several  transactions  of  debt,  outlawry,  mortgage,  and 
sale,  (as  before  in  part  set  forth;,  impeaching  the 
sale  for  fraud,  and  praying  that  the  respondents 
might  account  for  the  rents  and  profits  of  thelimds, 
and  that  he  might  be  restored  to  the  possessioii  on 
the  usual  teims  of  redemption. 

The  defendants  by  their  answer,  insisted  on  the 
fairness  of  the  transactions,  and  the  validity  of  the 
sale. 

Gough  died  pending  the  cause,  in  November 
1 804,  leaving  a  will  dated  the  1 9th  of  August  1 8o4i 
by  which  he  devised  property,  inchiding  the  lands 
in  question,  to  John  Hamilton  and  William  Craw- 
ford, in  trust  for  the  appellant  Maria,  then  a  minor, 
and  appointed  Hamilton  and  Crawford  his  execu- 
tors. Hamilton  and  Crawford  proved  the  will,  and 
with  the  appellant  Maria,  by  her  testamentary 
guardians,  revived  the  suit,  which  afterwards  by 
order,  made  on  her  attaining  twenty- one,  was  carried 
on  in  her  own  name. 

After  the  reviving  of  the  suit,  it  .was  discovered 
that  Gough  had  made  anothei  will,  dated  30th  of 
September  i  804,  by  which  he  devised  all  his  estates 
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to  the  appellant  Richard  Franklin  Gough,  charged       18^0. 

with  some  legacies,  and  amongst  others  a  legacy  to 

the  appellant  Maria,  and  appointed  the  appellant        v, 

Richard  Franklin   Gough   residuary  devisee  and 

legatee. 

The  second  will  was  established  under  a  decree  of 
the  Court,  obtained  in  a  suit  instituted  by  Richard 
Franklin  Gough,  who  thereupon  agreed  with  Maria 
Rylands  and  Hamilton  and  Crawford,  that  the  suit 
which  had  been  revived  by  them  as  above  stated, 
should  be  continued  in  their  names  for  the  benefit  of 
the  appellant  Richard  Franklin  Gough. 

The  cause  was  prosecuted  accordingly,  and  the 
plaintiffs  and  defendants  respectively  having  ex- 
amined witnesses  on  the  questions  at  issue,  the  cause 
was  heard  before  Lord  Chancellor  Ponsonby  on  the 
pleadings  and  proofs  j  and  on  the  2$th  of  June 
1 806,  it  was  decreed,  that  under  the  circumstances 
of  the  case  the  deed  of  sale  dated  the  1  st  of  August 
1786,  ought  to  be  deemed  fraudulent  and  void 
as  against  the  plaintiffs  in  the  cause ;  and  accord- 
ingly, that  the  same  should  be  brought  in  and  can- 
celled, and  that  the  plainti£&  should  be  entitled 
to  a  redemption  of  the  mortgage  of  the  25th  of 
Qetober  1783,  on  payment  of  the  balance  (if  any) 
which  should  appear  to  bp  due  on  the  foot  of  the 
same ;  and  that  it  9hould  be  referred  to  9  master 
to  take  an  account  of  the  sum^  due  tQ  the  defend- 
ants, David,  John,  and  Peter  Latouqhe,  pn  the  foot 
of  the  mortgage ;  and  »1^,  #n  ^pcount  of  all  sums 
adranced  by  the  defendants,  or  any  of  them,  as 
well  in  the  discharge  of  the  debts  of  Thomas  Gough, 
as  also  of  the  sums  paid  to  him  or  for  his  use^  au4 

Q  Q  4 
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^8gQ'       by  his  desire,  in  his  lifetime  ;   and  that  the  master 

RTLANDs    should  also  take  an  account  of  what  the  defendants, 

••         or  any  of  them,  had  received,  or  without  their  wilful 

default  might  have  received,  out  of  the  mortgaged 

premises,  from  the  gth  of  July  1781,  being  the  time 

when  they  entered  into  possession  thereof  under  the 

custodiam  ;  and  that  the  rent  reserved  by  any  lease, 

.   which  should  appear  to  have  been  bondjide  made  by 

the  defendants,  should  be  charged  from  the  date 

thereof,  and  that  the  master  should  set  a  fair  rent  on 

the  other  parts  of  the  premises ;  and  that  in  taking 

the  accounts,  the  master  should  set  off  the  sums  with 

which  the  defendants  should  be  chargeable,  first 

in  discharging  the  interest,  and  next  the  principal 

of  their  demands ;  and  thereupon  should  strike  a 

balance,  and  the  costs  and  further  directions  were 

reserved  until  the  return  of  the  master's  report. 

The  cause  was  afterwards  re-heard  before  Lord 

Chancellor  Ponsonby,  on  the  petition  of  John  La* 

touche;   and  on  the  2gth  of  April  1807,  it  was 

ordered  that  the  former  decree  should  be  affirmed. 
By  the  report  on  the  23d  of  December  1807, 

the  master  upon  the  whole  of  the  accounts  found 
that  there  was  a  balance  of  6,286  /.  175.  1  d.  due  to 
the  plaintifl^  on  the  day  of  his  report.  Against  this 
report  several  exceptions  were  taken  by  the  defend- 
ants, on  the  ground  that  the  master,  in  taking  the 
accounts,  had  not  received  certain  statements  copied 
and  signed  by  Gough  as  evidence  against  the  plain- 
tiffs. On  this  ground  most  of  the  exceptions  were 
MttSf^iS^  *Howed,  and  upon  reference  back  to  the  master  to 
review  his  report  according  to  rules  made  on  hear* 
ing  the  exceptions,  he  found  by  his  amended  report. 
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that  after  all  credits  and  allowances  there  was  a  ^  ^^^' 
balance  due  to  the  defendants  of  4^755/.  4^.  gd. 
Against  this  amended  report  both  plaintiffs  and  de- 
fendants filed  exceptions,  which  were  over-ruled  by 
decree  on  further  directions,  on  the  27th  of  June 
1 808,  whereby  it  was  ordered  that  the  balance  found 
due  by  the  amended  report  should  be  paid  with  in- 
terest in  three  months,  and  thereupon  possession  of  the 
lands,  with  the  title  deeds,  be  given  to  the  plaintiffs, 
and  in  default  of  payment  the  bill  to  be  dismissed. 
This  sum,  according  to  the  decree,  was  paid  by 
R.  F.  Gough. 

Hamilton  and  Crawford  died  after  the  date  of 
this  decree,  leaving  the  appellant  Maria  the  only 
plaintiff^  on  the  record.  John  Latouche  also  died 
after  the  decree  and  before  the  appeal,  leaving 
Robert  Latouche  his  heir  at  law,  and  Robert  and 
John  Latouche  his  executors.  In  January  1812, 
Robert  and  John  Latouche  appealed  against  the 
decrees  of  June  1 806,  and  April  1 807,  but  with- 
drew their  appeal  in  March  1812.  Maria  Rylands 
(t(^ether  with  R.  F.  Gough)  appealed  against  the 
order  of  the  23d  of  March  1B08,  and  the  decree  of 
the  27th  of  June  1808. 

After  the  appeal  was  presented,  the  cause  abated 
by  the  death  of  the  respondent  David  Latouche,  and 
was  revived  against  the  respondents  George  La- 
touche,  John  David  Latouche,  and  Peter  Latouche 
the  younger,  who  were  executors,  and  obtained 
probate  of  the  will  of  David  Latouche. 

On  the  20th  of  May  1818,  the  appeal  was  called 
on.  for  hearing,  and  on  the  statement  of  the  appel- 
lant's counsel,  (no  counsel  appearing  for  the  respond- 
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^^^'    ,  ente,)  the  House  were  of  opinion  that  the  appeUant, 

Richard  Franklin  Gough,  ought  to  have  been  made 

^         a  party  to  the  suit  in  Ireland,  which  could  not.  by 

\tmwKW  *  •  '        • 

agreement,  be  carried  on  for  his  benefit,  and  on  this 
ground  adjourned  the  appeal  sine  die ;  directing  by 
their  order,  that  the  appellants  should  be  at  liberty 
to  take  such  proceedings  in  the  Court  of  Chancery 
in  Ireland  as  they  might  be  advised,  to  make  the 
proper  persons  parties  to  the  cause  there,  and  to 
bring  all  proper  parties  before  the  House. 

After  the  decree  had  been  made  which  esta- 
blished the  last  will  of  Thomas  Gough,  the  appellants 
Richard  Franklin  Gough,  and  John  Franklin,  who 
had  been  appointed  executors,  obtained  probate  of 
that  will  from  the  Court  of  Prerogative  in  Ireland 
The  appellant,  Richard  IVanklin  Gough,  after- 
wards took  the  benefit  of  an  Act  passed  in  the  fifty- 
third  year  of  the  reign  of  Geo.  3,  "  for  the  relief  of 
Insolvent  Debtors  in  Ireland/' 

On  the  7th  of  November  1818,  the  ap|iellaat, 
Richard  Franklin  Gough,  exhibited  a  bill  in  the 
Court  ef  Chancery  in  Ireland  against  the  ce^Mnd- 
enta,  and  ag^st  Henrietta  Gough  the  sumfiDg 
executrix  of  the  first  will  of  Thomas  Gough,  (the 
three  other  executors,  namely,  John  Hamilton^  Wil- 
liam Crawford  and  George  Lloyd  being  dead,)  and 
against  John  Franklin,  his  co-executor  under  the 
second  will,  and  Maria  Rylands,  and  against  John 
Massy,  who  w^  chosen  assignee  of  his  estate  and 
effects  under  the  said  insolvent  act :  pinying  mpoi^ 
other  things,  that  Richard  Franklin  Gough  and 
Jolip  Fnoiklin  might  have  the  benefit  of  the  suit 
HMtkirtfid  by  Thomns  Gtuigb,  and  revived  by  John 
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HftmiltoQ,  WilUam  Crawford,  George  Lloyd,  Hen-       ^^ 
riette  Gough  and  Maria  Rylands,  and  of  all  pro-    ^^^^^ 
oeedings,  orders  and  decrees  in  the  original  and         «• 
revived  suit,  so  that  Richard  Franklin  Gt>ugh  might 
be  entitled  to  appeal  therefrom. 

The  respondents  put  in  a  demurrer  to  the  bill, 
which,  on  argument,  was  over-ruled  by  the  Master 
of  the  Rolls ;  but  other  causes  of  demurrer,  which 
were  assigned  ore  tentis,  having  been  allowed,  the 
appellant  Richard  Franklin  Gough  appealed  from 
this  decision  to  the  Lord  Chancellor,  who  reversed 
the  Order  of  the  Master  of  the  Rolls. 

On  the  6th  of  April  1 8 19,  the  respondent  Robert 
Latouche  filed  his  answer  to  this  bill,  and  thereby 
cofDtended  that  the  appellant  Richard  Franklih 
Gough  ought  not  to  have  t)ie  ben^t  of  the  decrees 
made  in  the  revived  cause,  and  that  any  right,  or 
be(neficial  interest,  which  the  appellant  Richard 
Franklin  Gough  had  in  the  cause,  and  the  subject- 
matter  thereof,  were  legally  vested  in  John  Massy. 

On  the  8th  of  April  1819,  the  defendant  John 
Latouche  answered  tixe  bill. 

On  the  24th  of  April  1819,  the  other  reopond- 
euts,  Peter  Latouche  the  elder,  George  Latouche, 
John  David  Latouche,  and  Peter  Latouche  the 
youi^r,  answered  the  bill ;  and  they  as  well  as  John 
l49U>uche,  by  their  answers,  raised  the  same  objections 
as  the  respondent  Robert  Latouche  had  done  to  the 
icAief  sought  by  the  hill  of  Richard  Franklin  Gough. 

The  several  other  parties,  defendants,  also  answer- 
ad  the  bill,  and  the  defendant  John  Massy  by  biaaflk 
«wer  stated,  that  he  was  appointed  aflsigoee  of  the 
appellant   Richard  Firioddin  Gough's  estate  wA 
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1B90.      effects,  without  his  knowledge,  consent,  or  concur- 
iiTL4NDf     ''^^^  5  ^^*^  ^^  never  accepted  the  trust,  nor  acted 
**         under  it ;  that  he  did  not  intend  to  undertake,  and 
was  desirous  to  be  released  from  the  trust. 

The  cause  was  afterwards  set  down  on  the  bill 
and  answers,  and  was  heard  before  the  Lord  Chan- 
cellor on  the  4th  and  5th  days  of  May  1819;  and  on 
the  1  oth  of  May  it  was  decreed,  "  That  as  between 
**  the  plaintiff  and  the  defendants  Robert  Latouche, 
"  John  Latouche,  Peter  Latouche  the  elder,  George 
"  Latouche,  John  David  Latouche,  and  Peter  La- 
"  touche  the  younger,  the  plaintiff  as  executor  d 

Thomas  Gough,  be,  and  he  accordingly  is  hereby 
'^  decreed,  entitled  to  the  benefit  of  the  proceedings 

in  the  pleadings  mentioned,  as  prayed  by  his  bill* 
*'  And  it  is  further  ordered,  that  as  between  tbe 
^'  said  plaintiff  and  said  defendants,  the  remainder 
"  of  plaintiff's  bill,  claiming  as  devisee  of  said 
"  Thomas  Gough,  be,  and  the  same  is  hereby  dia- 
'*  missed  with  costs,  to  be  taxed  by  the  master  in 
*'  this  cause,  against  the  plaintiff,  and  as  to  the  de- 
*^  fendant  John  Massy,  assignee  of  Richard  Franklin 
"  Gough,  an  insolvent  in  the  pleadings  named," 
it  is  further  ordered,  "  that  the  plaintiffs  bill  in  this 
**  cause,  and  all  and  every  the  matters  and  things 
"  therein  contained,  be,  and  the  same  are  hereby 
**  dismissed,  with  costs,  to  be  taxed  by  the  master 
**  against  the  plaintiff." 

On  the  24th  June  i8ig,  it  was  ordered  by  the 
House  on  the  petition  of  the  appellants,  that  they 
should  be  at  liberty  to  amend  their  original  appeal, 
by  making  the  appellant  John  Franklin  a  party 
iq>pellant,  which  was  accordingly  done. 
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The  respondent  John  Latouche,  one  of  the  exe-  .    ^^^^' 
cutors  of  the  will  of  John  Latouche  the  elder,  died    rtlixds 
after  the  decree,  leaving  the  respondent,  Robert 
Latouche,  surviving  exe^Mtor. 

Under  these  circumstances,  the  appeal  was  again 
brought  to  hearing  before  the  House  in  the  year  1820. 

For  the  Appellants,  Mr.  Home^  Mr.  Blake.^ 
For  the  Respondents,  Mr.  Hart,  Mr.  WetherelL\ 

• 

Lord  Redesdale : — This  is  a  decree  giving  the 
benefit  of  the  former  decree  to  the  plaintiff  in  his 
character  of  executor,  which  was  an  immaterial  part 
of  that  decree.  Substantially,  it  related  to  the  in- 
terest claimed  by  the  plaintiff  in  that  suit  as  devisee ; 
and  the  bill  is  dismissed  as  to  the  devisee,  in  whose 
absepce  the  account  cannot  be  taken. 

The  Lord  Chancellor : — The  decree  in  the  ori- 
ginal suit  was  made  upon  the  bill,  and  in  favour  of 
Maria  Rylands.  If  she  is  not  entitled  to  that  de* 
cree,  how  can  another  person  in  a  supplemental  suit, 
professing  to  carry  on  the  former  suit,  have  the 
benefit  of  such  a  decree  ? 

Lord  Redesdale. — The  fact  that  Gough  was  in- 
solvent  and  discharged  by  act  of  parliament,  could 
not  have  been  known  to  Lord  Ponsonby.  The  de- 
cree dismissing  the  bill  as  to  the  right  of  the  devisee, 
extinguishes  the  whole  right  of  the  appellant,  and 
yet  is  not  made  a  substantive  ground  of  appeal. 

*  Since  appobted  Deputy  Remembrancer  of  the  Court  of 
Exchequer  in  Ireland. 

t  Smce  appointed  Solicitor'general. 
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18»04       This  proceeding,  looking  to  its  origin,  is  on  the 
KYLAKPs     *PP^  ^^  Maria  Rylands.     In  the  origiiial  sppid 
V-        Richard  Franklin  Oough  was  made  an  sippdhaaif 
although  he  had  nothing  to  do  with  the  cmuae.     Eor 
the  purpose  of  making  him  appellant,  it  wis  then 
supposed  that  Maria  Rylands  had  no  interest.  The 
House  ought,  on  the  former  hearing,  to  have  dis- 
missed the  appeal,  without  prejudice  to  any  sut 
to  be  instituted  by  Richard  Franklin  Gough. 

To  the  parties  as  executors  the  Court  could  only 
give  the  benefit  of  the  decree  in  favour  of  Thomas 
Gough,  so  far  as  the  account  of  receipts  and  pay- 
ments to  the  time  of  his  death  extended. 

Subsequent  to  the  death  of  Thomas  Gough  his 
devisee  became  the  party  entitled,  and  as  Richard 
Franklin  Gough  proves  to  be  the  devisee,  he  cannot 
have  the  benefit  of  proceedings  in  a  former  suit  to 
which  the  party  in  that  suit  was  not  entitled.  Such 
a  decree  might  pass  by  consent,  but  not  otherwise. 
Perhaps  the  appeal  might  stand  over,  with  liberty  ti 
re-hear  the  cause  on  the  supplemental  suit.  But 
another  supplemental  bill  will  be  necessary  to  bring 
an  assignee  of  Richard  Franklin  Gough  before  the 
Court.  Then  it  must  be  considered  whether  you 
can  be  entitled  to  the  supposed  interest  of  Maria 
Rylands.  The  proper  course  would  have  been  to 
revive  the  proceedings  as  they  stood  on  the  death  of 
Thomas  Goi^h. 

Mr.  Blake : — There  have  been  cases  where  third 
persons  have  been  allowed  to  take  the  benefit  of  a 
diecree. 

Lord  Redesdale : — TTiere  is  a  diffin^mce  between 
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the  eases  of  persons  who  are  incidental  parties,  as 
legatees,  creditors,  &c.  and  sole  subsisting  ifide* 
pendent  parties.  Suppose  the  case  of  a  tdU  to 
execute  a  trust  to  sell  an  estate  for  payment  of 
debts,  and  a  person  is  made  a  party  as  the  repre* 
sentative  of  a  surviving  trustee,  who  proves  not  to 
be  so  ;  in  such  a  c^ase,  if  the  suit  is  perfect  in  other 
respects,  the  error  might  perhaps  be  corrected,  and 
the  benefit  of  the  proceedings  had  by  a  supplemental 
suit.     But  here  is  a  substantial  defect  of  parties. 

Lord  Redesdale : — The  suit  in  this  case  was  u  July,  i8ao. 
instituted  by  Thomas  Gough,-  and  on  his  death  re- 
vived by  Maria  Rylands,  who  obtained  a  decree. 
It  had  in  the  mean  time  been  discovered,  that  the 
will  under  which  she  daimed  as  devisee  had  been 
Mperseded  by  a  subsequent  will,  which  was  eista* 
blished  by  a  decree  of  the  Court,  obtained  in  a  suit 
instituted  by  Richard  Franklhi  Gotigh,  the  devisee, 
ib  the  siecottd  will.  Then  feUowed  an  agreemeiit^ 
Which  it  was  nM  coMpetetft  to  the  palflieB  to  -ifiakie, 
l^at  Richard  Franklin  Gough  should  have  the  be- 
nefit of  the  suit  pending  on  behidf  of  Mam  Rylands 
in  the  character  of  devisee.  The  decree  was  made 
in  the  cause,  and  the  appeal  brought  before  the 
House  substantidly  as  the  appeal  of  M^ria  Rylands, 
who  had,  in  fact,  no  interest  in  the  suit.  The 
cause  stood  over,  by  permission  of  the  House,  to 
oinhrect  that  nustake.  A  biU  was  then  filed  by 
Richard  Franklin  Gough  against  the  Latouches, 
and  the  assignee  of  his  estate,  to  have  the  benefit  of 
thefoiftncs-  stiit.  The  tte^tee  tipon  that  hill  vgfves 
him  the  benefit  of  theiKmn^r  "Stntw  ekecntor.    Tfast^ 
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^^^Q-  ,  at  the  utmost,  can  only  extend  to  the  accounts  to 
RTLAVDs  be  taken  up  to  the  time  of  the  death  of  Thomas 
Gough.  Beyond  that  interest  the  claim  upon  the 
former  suit  is  a  mere  nullity.  As  to  all  other  mat- 
ters the  bill  is  dismissed ;  and  according  to  the  de- 
cree, the  title  can  be  sustained  in  the  character  of 
executor  only;  and  not  as  devisee.  In  addition  to 
this  difficulty,  and  supposing  the  title  as  devisee 
sustainable,  the  assignment  under  the  insolvent  act 
took  all  estate  and  right  out  of  Richard  Franklin 
Gough,  and  vested  it  in  the  assignee.  On  the 
hearing  of  the  supplemental  suit  the  assignee  de- 
clared, that  he  had  never  assented  to  undertake  the 
trust  or  administration  of  the  insolvent  estate.  The 
\aw  does  not  compel  an  acceptance  of  such  a  trust, 
and  in  consequence  of  this  refusal  on  record,  the 
parties  are  left  in  the  same  situation  as  if  there  bad 
been  no  assignee.  In  this  predicament  how  can  you 
proceed?  If  the  respondents  had  appealed,  the 
House  might  have  determined  the  question  so  far 
as  you  are  entitled  as  executor ;  but,  in  fact,  the 
present  subject-matter  of  appeal  respects  the  interest 
of  a  devisee,  and  not  an  executor. 

Mr.  Home : — We  may  have  the  benefit  of  the 
account  if  we  assent  to  confine  it  to  the  lifetime  of 
Thomas  Gough. 

Lard  Redesdale : — The  Court  has  decreed,  that 
a  certain  balance  is  due  upon  the  mortgage.  Hie 
executor,  therefore,  has  no  interest. 

Mr.  Home :  — We  ask  as  personal  representatives 
the  benefit  of  the  original  decree. 
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Mr.  Blake : — The  sum  reported  due  has  been       ^W>. 
paid  but  we  seek  ta  recover  it ;  that  must  be  by 

*  '        ,  ^         ETLAXD8 

payment  to  the  personal  representatives.  «. 

LATOUCHE, 

Lord  Redesdale : — The  original  bill  prays  that 
the  deed  conveying  the  whole  estate  may  be  declared 
void.  /  The  decree  accordingly,  in  the  revived  suit 
instituted  by  Maria  Rylands  in  the  character  of 
devisee,  declares  the  deed  to  be  fraudulent  and  void, 
and  directs  accounts  of  all  monies  due  on  the  mort- 
gage,  &c.  and  all  rents  and  profits,  &c.  as  on  the 
claim  of  a  devisee.  The  master  takes  the  account 
of  the  rents  and  profits  to  the  date  of  the  report. 
To  the  sum  reported  due  on  the  first  report  Maria 
Rylands  could  not  have  title  as  executrix,  but  as  de« 
visee.  You  now  seek  to  have  the  benefit  of  the 
decree  in  that  suit,  which  includes  the  rents  and 
profits  from  the  death  of  Thomas  Gough. 

Mr.  Home : — We  give  up  so  much  of  the  decree. 
The  appellants  contend  that  the  mortgage  debt  wasi 
overpaid  during  the  life  of  Thomas  Gough  by  re- 
ceipt of  rents,  and  they  claim  to  be  entitled  to  the 
surplus. 

Lord  Redesdale : — Why  did  the  Court  dismiss 
the  bill  as  to  the  right  of  the  devisee  ? 

Mr,  Blake :— It  was  supposed  that  the  question 
as  to  the  realty  was  concluded,  and  there  remained 
only  a  question  of  account. 

Lord  Redesdale : — Instead  of  filing  a  bill  to  have 
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18S0.      the  benefit  of  the  proceedings,  you  should  have  re- 
vived the  suit  of  Thomas  Gough. 
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Air,  Home : — The  conduct  of  the  parties  has 
given  validity  to  the  decree. 

Mr.  Hart: — No  such  fact  is  put  in  issue. 

Lord  Redesdale :— The  account  stated  by  the 
uiascer,  from  the  death  of  Gough  in  1 804,  amounts 
to  £.  .     Suppose  the  House  were  of 

opinion  that  the  report  is  right,  we  are  sustaining 
the  transaction  without  proper  parties.  This  is  in 
substance  a  decree  for  redemption.  I  do  not  see 
how  it  is  possible  to  cure  the  defects  of  the  case. 
If  the  respondents  had  appealed  so  far  as  the  decree 
gives  the  benefit  of  the  former  proceedings,  and  the 
appellants  so  far  as  the  bill  is  dismissed  in  respect  of 
the  rights  of  the  devisee,  some  course  might  have 
been  adopted.  But  in  the  actual  state  of  the 
cause,  supposing  the  House  were  of  opinion  that  it 
is  possible  or  probable  that  the  principal  and  interest 
of  the  mortgage  were  liquidated  by  receipt  of  rents 
and  profits  during  the  life  of  Gough  ? 

Mr.  Home: — You  might  send  the  cause  bid: 
to  take  the  accounts. 

JLard  Redesdale. — We  could  do  no  such  thing 
in  the  absence  of  the  devisee,  or  those  to  whom  his 
right  is  transferred. 

Mr.  Blake : — The  bill  was  ori^nally  filed  by 
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Maria  Rylands  as  devisee,  and  the  personal  repre-        1820. 
aentatives  also  were  parties.    The  cause  might,  per- 
haps, be  reheard  on  the  supplemental  bill. 

Lord  Redesdale: — The  devisee  or  his  represen- 
tative must  be  a  party. 

Mr.  Blake : — In  Sinks  v.  Binks  *  in  Chancery, 
August  1814,  a  mortgagee  filed  a  bill  for  a  sale 
under  a  trust.  Before  the  decree  he  conveyed  his 
whole  interest,  and  his  assignees  were  permitted  to 
have  the  benefit  of  the  decree  which  he  obtained. 

The  Lord  Chancellor: — You  have  never  heard 
of  such  a  case  before  or  since.  I  never  heard  of 
such  a  practice. 

Lord  Redesddle : — The  case  of  Binks  v.  Binks  J«iy  »7. 
is  not  an  authority  in  point.  There  the  party  as- 
signed for  payment  of  debts,  reservmg  the  surplus, 
and  the  assignee  had  an  interest  and  right  to  prose- 
cute the  suit.  There  the  decree  was  defective  only 
because  incidental  parties  were  not  before  the  Court. 
Here  the  party  prosecuting  the  suit  had  no  interest 
according  to  the  case  made  by  the  bill,  and  no  right 
to  the  decree.  It  seems  to  me  impossible  to  dispose 
of  the  case  in  its  present  circumstances ;  the  question 
in  substance  being,  whether  Richard  Franklin  Gough 
18  entitled  to  recover  from  the  respondent  a  sum 
which  he  paid  representing  Maria  Rylands  as  a 
devisee  ?     The  estate  is  only  redeemable  by  the  de- 

*  See  the  note  at  the  end  of  the  case,  where  an  abstract  of 
the  fact«  of  this  case  is  given  from  the  Registrar's  book. 
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15*^^;     ^  visee,  or  those  who  claim  in  his  right,  and  howxan 
RTLAWPs    *he  cause  proceed  without  a  nominal  assignee,  al 
^'         least,  to  represent  the  creditors  ? 

LATOUCUE.  '  A^ 

July  19.  Lord  Redesdale. — This  case  was  first  before  the 

House  in  1818.  We  were  then  embarrassed  by 
the  state  of  it.*  According  to  the  state  of  the 
pleadings  at  that  time,  Maria  Rylands  appeared  to 
have  the  whole  beneficial  interest,  but  in  fact  had 
only  a  legacy  under  the  second  will,  which  the  partiei 
agreed  to  keep  out  of  view  in  that  suit,  and  to  con- 
tinue the  proceedings  for  the  benefit  of  Richaid 
Franklin  Gough.  The  decree  was  for  accounts  and 
redemption  in  favour  of  Maria  Rylands,  as  devisee, 
and  the  other  plaintiffs  as  executors  under  the  first 
will  of  Tliomas  Gough.  On  the  ground  of  thk 
private  agreement  Richard  Franklin  Gough  made 
himself  a  party  to  the  original  appeal,  stating  the 
second  will  and  the  agreement.  Under  these  dr* 
cumstances  the  House,  finding  it  impossible  to  pro* 
ceed  on  such  an  agreement,  retained  the  apped, 
giving  liberty  to  the  parties  to  supply  the  defects  of 
their  case  by  such  proceedings  as  they  might  be 
advised  to  institute.  A  suit  was  thereupon  com- 
menced by  Richard  Franklin  Gough.  The  cause 
was  heard  on  the  1  oth  of  May  1819,  and  the  decree 
declares  the  plaintiff  to  be  entitled  as  executor  of 
Thomas  Gough  inaccurately,  for  he  was  not  irfe 
executor.    It  declares,  that  as  such  he  is  entitled  to 

*  Here  the  noble  lord  stated  the  facts  from  the  pleadmp 
as  they  were  set  forth  in  the  appeal  cases,  according  to  whidi 
it  speared  that  Richard  Franklin  Gough,  who  had  made  him- 
self a  party  to  the  original  appeal,  had  no  interest  in  tie  pro- 
perty. 
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the  benefit  of  the  former  decree,  that  is,  of  all  the  .^ ^^- 

proceedings ;  as  to  the  rest  of  the  prayer,  the  bill  is  hylands 
dismissed.  The  decree,  therefore,  appears  to  be  in 
favour  of  one  of  two  subsisting  executors ;  and  the 
claim  of  the  plaintiff  in  that  suit  as  devisee  is  dis- 
missed, both  as  against  Messrs.  Latouche  and  Massey 
the  assignee.  This  is  a  singular  mode  of  proceed- 
ing. Supposing  Richard  Franklin  Gough  entitled 
in  this  suit  as  one  of  two  executors,  something  was 
necessary  to  be  done  as  to  the  co-executor ;  and  it 
seems  that  the  parties  are  conscious  of  this  defect, 
as  they  have  made  him  a  party  to  the  appeal.  The 
whole  proceeding  has  been  so  strangely  managed 
that  it  becomes  difficult  to  know  what  course  ought 
to  be  pursued.  In  the  court  below  it  has  been 
declared  that  Richard  Franklin  Gough  is  entitled 
to  the  benefit  of  the  proceedings  in  the  former  suit. 
But  the  question  material  for  consideration  is,  whe- 
ther we  have  before  the  House  proper  parties  to 
maintain  the  interests  mentioned  in  the  appeal? 
What  is  the  nature  of  the  suit  ?  A  bill  to  have  the 
benefit  of  former  proceedings,  not  to  carry  on  the 
unexecuted  part  of  a  decree,  but  to  continue  the 
whole  for  the  purpose  of  reversing  a  part.  The 
&ct8  require  attention  ;*  and  the  difference  in  cha- 
racters and  relations  of  the  defendants.  David  La- 
touche was  mortgagee  and  custodee ;  John  Latouche 
was  head  landlord  and  purchaser  of  the  lands.    The 

*  Here  the  noble  lord  read  the  facts  from  the  case,  as 
shortly  stated  in  the  beginning  of  the  Report.  Many  of  the 
fkcts  stated  in  the  bill  to  make  a  case  of  oppression,  which 
fiNrmed  the  ground  of  the  original  suit,  are  omitted  in  the  re- 
pprl,  as  being  irrelevant  to  the  points  before  the  House. 
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i»30-  original  decree  declared  the  purchase  void  as  against 
Maria  Rylands  and  her  trustees,  under  the  first  will, 
who  were  also  executors.  The  decree  undoubtedly 
operated  upon  them  in  their  characters  of  personal 
representatives,  but  in  substance  was  founded  on 
their  rights  as  devisees,  under  the  first  will  of  Thomas 
Gough.  It  could  stand  upon  no  other  right.  As 
executors  they  might  be  required  to  discharge  the 
debt  on  the  mortgage  security.  But  the  decree  de- 
clared the  plaintifl^  in  that  suit  to  be  entitled  to  a 
redemption  of  the  lands,  on  payment  of  the  balance 
(if  any)  due  on  the  mortgage.  To  that  relief,  and 
to  have  the  purchase  declared  fraudulent  and  void, 
they  could  only  be  entitled  as  devisees  in  trust.  As 
to  that  part  of  the  decree,  John  Latouche,  as  pur^ 
chaser,  was  the  only  defendant  interested.  David 
Latouche  was  mortgagee  and  custodee,  and  the 
account  directed  was  general ;  comprehending  all 
these  parties  without  distinction,  although  stancting 
in  such  different  rights  and  characters.  This  con- 
fusion might  be  a  matter  of  indifference  to  the 
defendants,  who  being  connected,  might  adjust  the 
accounts  between  themselves ;  but  for  the  sake  of 
regularity  in  the  administration  of  justice,  it  is  to  be 
regretted  that  decrees  in  Ireland  are  so  imperfectly 
drawn  up.  The  effect  of  the  decree  was  to  make 
the  estate  redeemable,  according  to  the  result  of  the 
account.  The  suit  was  instituted  in  respect  of  real 
estate,  which  was  first  mortgaged  and  afterwaids 
sold.  It  was  to  be  reconveyed,  on  payment  of  what 
should  appear  to  be  due  on  balance  of  all  the  ac- 
counts. On  taking  the  accounts,  which  of  necessity 
comprised  rents  accrued  since  the  death  of  Grough 
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in  1804,  a  bdance  was  found  due  to  the  pkintifl^.  ^^^o. 
Exceptions  to  this  report  were  filed,  on  the  ground 
that  the  account  was  improperly  taken,  and  these 
exceptions  were  in  part  allowed.  Upon  the  second  latouche. 
report  the  balance  was  in  favour  of  the  defendants ; 
and  it  is  observable,  that  in  the  schedule  to  this 
second  report  the  master  charges  the  defendants  with 
rents  received  since  the  death  of  Thomas  Gough. 
After  the  decree,  founded  upon  the  second  report, 
was  pronounced,  Richard  Franklin  Gough  paid  what 
was  found  due  upon  the  accounts,  and  took  a  recon- 
veyance of  the  estate.  After  this  payment  and  re- 
conveyance the  appeal  is  presented  against  the  orders 
by  which  the  exceptions  are  allowed  in  favour  of 
the  Respondents,  and  the  object  of  the  Appellants 
is  to  have  these  orders  reversed,  and  the  former  re- 
port re-established.  The  proceedings  are  so  irregu- 
lar that  it  is  difficult  to  know  how  to  deal  with  the 
case.  The  original  decree  cannot  be  carried  into 
execution  for  the  benefit  of  the  plaintiffs  in  the  sup- 
plemental suit,  for  it  was  void  as  a  proceeding,  by 
parties  having  no  interest.  Upon  the  subject  of 
costs  it  may  be  fit  to  consider  that  the  respon- 
dents have  been  improperly  put  to  expense,  in 
consequence  of  the  appellants  having  concealed 
the  fact  that  a  later  will  existed.  The  appeal  in  its 
present  state  cannot  be  heard  for  the  purpose  of 
deciding  whether  the  account  is  properly  taken,  what 
is  the  balance,  and  to  which  party  due.  Those  are 
inquiries  which  cannot  be  made  without  considering 
the  title,  and  in  the  absence  of  the  devisee  ;  yet  the- 
bill  being  instituted  by  Richard  Franklin  Gough  in 
that  character,  it  is  declared  that  he  has  no  title  as 
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1820  devisee  to  the  benefit  of  the  proceedings,  but  only 
RYLANDs  as  executor.  It  has  been  dismissed,  and  that  is  not 
made  the  ground  of  appeal.  As  executor  the  appel- 
lant cannot  be  entitled  to  the  benefit  of  the  pro- 
ceedings. It  is  difficult  to  frame  any  order  in  such 
a  case.  It  would  have  been  better  if  the  former 
appeal  had  been  at  once  dismissed.  It  was  retained  as 
an  indulgence  to  the  parties,  to  give  an  opportunity 
of  making  their  case  perfect.  They  have  not  done 
so ;  and  the  House  can  give  no  judgment  on  the 
merits  of  the  case :  but  an  order  may  be  pronounced 
in  terms  which  point  out  to  the  parties  the  errors  in 
their  proceedings,  that  they  may  now  endeavour  to 
correct  them.  It  might  be  to  the  following  efiect  • : 
**  The  matter  of  the  revived  and  amended  peti- 
**  tion  of  appeal,  wherein  Maria  Rylands,  Richard 
*'  Franklin  Gough  and  John  Franklin,  are  Appel- 
*^  lants,  and  Peter  Latouche,  Robert  Latouche, 
*'  George  Latouche,  John  David  Latouche  and  Peter 
'^  Latouche,  junior,  are  Respondents,  having  come 
^*  on  to  be  heard  before  this  House,  and  it  appearing 
'^  to  tlie  House,  from  the  petition  of  appeal  and  the 
*'  cases  delivered  on  the  part  of  the  Appellants,  and 
**  the  proceedings  of  the  Court  of  Chancery  in  Ire- 
*^  land  delivered  to  the  House,  that  the  original 
*'  petition  of  appeal  had  been  presented  by  Maiia 
"  Rylands,  widow,  and  Richard  Franklin  Grouglk 
**  only  complaining  of  an  order  of  the  Court  of 
•*  Chancery   in  Ireland,   bearing  date  the  23d  d 

*  This  order  was  proposed  for  the  consideration  of  the 
House,  but  it  was  not  moved,  and  does  not  appear  in  the 
journals.  The  cause  has  since  abated  by  the  death  of  one  of 
the  ptrtiesi  and  has  not  been  again  before  the  House. 
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**  March  1 808,  and  a  decree  of  the  said  Court, 
"  bearing  date  the  27th  of  June  1808,  made  in  a 
*^  cause  in  which  the  said  Maria  Rylands,  John 
"  Hamilton  and  William  Crawford,  were  plaintiflPs, 
'^  and  the  Right  Honourable  David  Latouche  and 
**  others  were  defendants,  and  that  Richard  Franklin 
**  Gough,  who  was  named  in  the  case  delivered  on 
**  the  part  of  the  Appellants  as  a  joint  appellant  with 
**  the  said  Maria  Rylands,  was  no  party  to  the  said 
cause  in  which  such  order  and  decree  so  appealed 
from  were  pronounced ;  and  it  also  appearing  to  the 
'^  House  that  the  proceedings  in  the  said  cause  were 
'^  founded  on  an  original  bill  filed  by  Thomas  Gough, 
**  deceased,  against  the  said  David  Latouche,  John 
^^  Latouche,  and  others,  impeaching  a  sale  and  con- 
*'  veyance  made  by  the  said  Thomas  Gough  to  the 
^'  said  John  Latouche,  and  a  mortgage  made  by 
**  him  to  the  said  David  Latouche  of  divers  lands 
in  the  county  of  the  city  of  Limerick,  which  the 
said  Thomas  Gough  held  by  lease  for  lives,  with 
^'  a  covenant  for  perpetual  renewal  of  such  lease,  and 
**  that  the  said  Thomas  Gough  having  died  before 
*^  the  said  cause  had  been  brought  to  a  hearing,  the 
**  said  Maria  Rylands  claiming  to  be  beneficial  de- 
'*  visee  of  the  said  lands  under  the  will  of  the  said 
*^  Thomas  Gough,  and  the  said  John  Hamilton  and 
**  William  Crawford  claiming  to  be  executors  of  such 
'*  will,  and  the  only  executors  who  had  proved  the 
same  in  the  Ecclesiastical  Court,  and  G^oi^ge 
Lloyd  and  Henrietta  Gough,  two  other  executors 
named  in  the  said  will,  had  filed  a  bill  of  revivor 
and  supplement,  founded  on  the  said  bill  filed  by 
*'  the  said  Thomas  Gough,  and  had,  claiming  in 
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'^  those  rights  on  the  28th  of  June  1806,  obtained 
RYLAKDs  *^  *  decree  of  the  said'  Court  of  Chancery,  setting 
V-  ^'  aside  the  conveyance  of  the  said  leasehold  estate, 
^*  and  ordenng  divers  accounts  to  be  taken  between 
'^  the  parties  to  such  suit,  and  that  the  said  order  of 
''  the  23d  of  March  1808,  and  the  said  decree  of 
'^  the  27th  of  June  1808,  had  been  made  in  such 
*'  cause,  in  which  the  said  Richard  Franklin  Gough 
**  had  been  a  party,  but  having  been  struck  out  by 
*^  amendment,  was  no  party  at  the  hearing  ;  and  it 
**  appearing  by  a  bill  filed  by  the  said  Richard 
*'  Franklin  Gough  against  the  said  Maria  Rylands 
"  and  others,  that  the  will  of  the  said  Thomas 
**  Gough,  under  which  the  said  Maria  Rylands, 
''  John  Hamilton  and  William  Crawford,  claimed, 
"  had  been  revoked  by  a  subsequent  will,  by  which 
"  the  real  and  personal  property  of  the  said  Thomas 
"  Gough  had  been  devised  to  the  said  Richard  Frank- 
^'  lin  Gough ;  and  the  said  Richard  Franklin  Gough 
^^  and  John  Franklin  (who  has  now  made  himself  a 
*'  party  to  the  said  petition  of  appeal  by  amendment, 
^'  together  with  the  said  Maria  Rylands  and  Richard 
"  Fmnklin  Gough)  had  been  appointed  executors  of 
*^  such  will,  and  had  proved  the  same,  and  that 
**  therefore  neither  the  said  Maria  Rylands  nor  the 
**  said  John  Hamilton  or  William  Crawford,  as 
"  devisees  and  executors  of  the  said  Thomas  Gough, 
"  or  the  said  George  Lloyd  and  Henrietta  Grougfa, 
•'  had  any  right  to  revive  the  suit  so  instituted  by 
^'  the  said  Thomas  Gough  as  his  devisees,  but  that 
"  such  right  was  (as  now  appears)  vested  in  the  said 
•*  Richard  Franklin  Gough,  and  that  the  said 
*^  Richard  Franklin  Gough  and  John  Franklin  are 
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*'  the  executors  and  personal  representatives  of  the       1820 
'*  said  Thomas  Gough ;  and  the  matter  of  the  said 


<( 


petition  of  appeal  presented  by  the  said  Maria         v. 


"  Rylands  and  Richard  Franklin  Gough  having  been 
^*  called  on  to  be  heard  before  the  House  on  the  20th 
**  of  May  1818,  and  it  appearing  to  the  House  that 
*^  under  the  circumstances  then  disclosed  the  House 
"  could  not  properly  proceed  to  hear  the  matter 
^^  of  the  said  appeal,  and  having  therefore  adjourned 
'^  the  consideration  thereof,  and  on  the  10th  day 
^' of  June  1818,  ordered  that  the  parties  should 
**  be  at  liberty  to  take  such  proceedings  in  the  Court 
"  of  Chancery  in  Ireland  as  they  might  be  advised, 
**  in  order  to  make  proper  parties  to  the  cause,  and 
*•  bring  all  proper  parties  before  the  House ;  and 
*^  it  appearing  to  the  House  that  the  said  Richard 
**  Franklin  Gough  afterwards  filed  a  bill  in  the  said 
"  Court  of  Chancer^  in  Ireland  against  the  Respon- 
^^  dents  and  against  Che  said  Maria  Rylands  and 
*'  John  Franklin,  and  against  John  Massey,  chosen 
^^  assignee  of  the  estate  and  effects  of  the  said  Richard 
**  Franklin  Gough,  who  had  been  discharged  from 
"  prison  under  an  act  of  the  53d  year  of  his  late 
"  Majesty's  reign,  for  relief  of  insolvent  debtors, 
"  praying  that  he  might  have  the  benefit  of  the  suit 
"  instituted  by  the  said  Thomas  Gough,  and  revived 
**  by  the  said  Maria  Rylands  and  others,  and  of  all 
'*  proceedings,  orders,  and  decrees  in  the  said  original 
^'  and  revived  suit,  so  that  the  said  Richard  Franklin 
*^  Gough  might  be  entitled  to  appeal  therefrom ; 
<*  and  it  appearing  that  such  cause  was  heard  in 
*' the  said  Court  on  the  10th  day  of  May  1819, 
'^  when  it  was  decreed,  that  as  between  the  plaintiff 


LATOVCHE. 


AY  LANDS 

V, 
LATOVCHE. 


gg^  CASES  IN  THE  HOUSE  OF  LORDS 

1890.       <<  Richard   Franklin  Grough,    and  the  defendants 

^'  Robert  Latouehe,  and  others.  Respondents  in  the 

«tV»-    "  revived  and  amended  appeal^  the  said  Richard 

**  Franklin  Gough  as  executor  of  the  said  Thomas 

*'  Gough  was,  and  he  was  thereby  declared  to  be, 

^^  entitled  to  the  benefit  of  the  proceedings  in  the 

'^  pleadings  mentioned,  as  prayed  by  this  bill ;  and 

^'  that  as  between  the  plaintiff  and  the  said  defen- 

^'  dants  the  remainder  of  the  said  bill  claiming  as 

'^  devisee  of  the  said  Thomas    Gough  should  be 

*^  dismissed  ;  and  as  to  the  defendant  John  Massey, 

^'  assignee  of  the  said  Richard  Franklin  Gough, 

*^  the  said  bill  should  also  be   dismissed,  and  the 

*^  said  Maria  Rylands  and  Richard  Franklin  Gough, 

^'  who  had  presented  such  original  petition  of  appeal, 

*'  thereupon  obtained  the  order  of  the  House  as  of 

**  course,  that  they  should  be'  at  liberty  to  amend 

"their  original   appeal,   and  make  the  appellant 

"  John  Franklin  a  party  thereto ;  and  the  matter 
^'  of  the  said  appeal  coming  on  to  be  hem'd  before  the 

^^House  on  the  5th  day  of  this  instant,  July,   it 

"  appearing  to  their  Lordships,  that  under  the  cir- 

"  cumstances  of  the  case  the  House  could  not  pro- 

"  ceed  to  pronounce  any  decision  on  the  said  aiq[ieal, 

"  inasmuch  as  already  by  the  said  decree  of  the  loth 

'^  of  May  1819,  which  has  not  been  appealed  from 

'^  by  any  of  the  parties,  it  was  declared>  that  as 

**  between  the  said  Richard  Franklin  Gough  and  the 

^^  defendants,  the  Respondents  and  John  L^twche 

"  deceased,  the  said  Richard  Franklin  Gough,  as 

"  executor  of  the  said  Thomas  Gough,  was  entitled 

^'  to  the  benefit  of  the  proceedings  mentioned  in 

''the  pleadings  in  the  suit  instituted  by  him  as 
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**  prayed  by  this  bill ;  but  such  decree  had  declared  ^^^' 
^'  no  right  of  the  said  John  Franklin  as  his  co-exe-  ktlavbb 
'^  cutor,  and  by  such  decree  the  said  bill  of  the  said 
''  Richard  Franklin  Gough  had  been  dismissed,  as 
"  between  the  said  Richard  Franklin  Gough  claim- 
''  ing  as  devisee  of  the  said  Thomas  Gough,  and  the 
^^  said  Respondents  and  the  said  John  Latouche 
<'  deceased ;  and  the  said  bill  had  also,  by  the  said 
^^  decree,  been  dismissed  against  the  said  John 
^^  Massey,  so  that  there  is  no  person  before  the  House 
!^  in  whom  the  property  of  the  said  Richard  Franklin 
''  Gough  is  vested,  in  consequence  of  his  discharge 
'^  under  the  said  act  for  relief  of  insolvent  debtors  ; 
'^  and  inasmuch  as  the  said  decree  of  the  28th  of 
June  1806,  was  and  could  only  have  been  obtained 
by  the  said  Maria  Rylands,  John  Hamilton  and 
^'  William  Crawford,  as  devisees  as  well  as  executors 
'*  of  the  said  Thomas  Gt)ugh,  and  the  same  and  the 
^'  subsequent  order  of  the  23d  of  March  1808,  and 
''the  subsequent  decree  of  the  dyth  of  June  1808, 
'*  were  founded  on  the  supposed  rights  of  itke  aaid 
'^  Maria  Rylands,  John  Hamilton  and  William 
*^  Crawford,  as  devisees  as  well  as  exeoutors  of  rthe 
said  Thomas  Gough,  the  House  canaot  proceed 
*'  to  determine  the  merits  6f  the  appeal  agismst  the 
said  order  of  the  23d  of  March  1808,  and  the  said 
decree  of  the  27th  of  June  1808,  without  having 
*'  before  them  the  said  Richard  Franklin  Gtiugh  in 
"  the  character  of  devisee  in  the  will  of  the  aaid 
nrhfftnas  Gough,  Md  uteo  without  hating  before 
Ih^m  such  person  te  ttay  4ie  imtiitled  to  be  ass^gaee 
of  the  e^te  of  th^  s^<Eichda^d  Fnnklin  Gwgfa, 
**  under  the  said  act  fenr  Mittef  (tf  insolvwt  ^blors, 
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^^^Q-       ^*  especially  as  it  appears  on  the  face  of  the  proceed- 
EYLAKD8     "  iDg^  befoFC  thc  House,  that  the  said  decree  of  the 
*'•  •'  28th  of  June  1806,  on  which  the  said  order  and 

^'  decree  appealed  from  were  founded,  was  obtained 
"  by  persons  who  had  no  right  to  the  estate  in  ques- 
^^  tion ;  and  in  consequence  of  a  private  agreement 
*^  between  them  and  the  said  Richard  Franklin 
^'  Gough,  to  which  the  defendants  in  the  said  cause 
^^  do  not  appear  to  have  been  parties  or  privies,  and 
**  which  agreement  does  not  appear  to  have  been 
*^  disclosed  to  the  Court  at  the  time  of  such  decree, 
^^  or  during  the  subsequent  proceedings,  and  there- 
*'  fore  may  be  deemed  to  have  been  a  fraud  on  the 
*^  said  Court,  and  on  the  other  parties  to  the  said 
^^  suit,  and  it  therefore  may  be  objected  at  the  hear- 
^*  ing  of  the  said  appeal,  that  the  said  decree  of  the 
"  28th  of  June  1806,  and  the  subsequent  proceed- 
''  ings  thereon,  were  absolutely  void,  or  were  void  so 
'^  far  as  the  same  respected  the  said  leasehold  estate, 
^'  it  is  therefore  ordered ,  by  the  Lords  spiritual  and 
^^  temporal  in  parliament  assembled,  that  the  hearing 
''  of  the  said  appeal  do  stand  over,  wjth  liberty  for 
^^  the  several  parties  interested  to  take  such  proceed. 
'^  ings  as  they  may  be  advised  in  the  said  Court  of 
*^  Chancery,  respecting  the  said  suit  instituted  by 
^*  the  said  Thomas  Gough,  and  the  suit  instituted 
^^  by  the  said  Maria  Rylands,  John  Hamilton,  and 
^William  Crawford,  and  the  said  suit  instituted  by 
^^  the  said  Richard  Franklin  Gough,  and  to  bring 
'^  before  this  House  parties  competent  to  litigate  the 
^questions which  may  arise  thereupon  between  the 
Appellants  and  the  Respondents,  and  the  right  of 
the  Appellants  to  prosecute  the  said  appeal ;  and 
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"  it  is  further  ordered,  that  the  Appellants  do  pay       laao 
"  to  the  Respondents  fifty  pounds  for  their  costs  for 
**  attending  the  hearing  of  this  appeal  in  the  present 
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Reg.  Lib.  A.  1813,  fo.  1718.  b. 
BINKS  V.  BINKS. 

In  1809  Thomas  Binks,  as  creditor,  8cc.  filed  a  bill  in 
Chancery  against  Lord  Rokeby,  Fred.  Turner,  and  Phil. 
M'Farlane,  stating  an  indenture  of  assignment  and 
mortgage,  dated  in  1806,  by  which  certain  heredita- 
ments, the  property  of  Lord  Rokeby,  wdre  vested  in  the 
defendants  Turner  and  M'Farlane,  as  trustees  for  a  term 
of  years,  to  secure  the  bayment  of  debts  owing  by  Loi'd 
RoKeby  to  defendant  Tnomas  Binks,  8cc.  and  upon  trust 
in  default  of  payment,  to  sell,  &c.  and  assign  or  pay  over 
the  residue,  &c.  to  Lord  Rokeby.  The  bill  further 
stated,  that  payment  was  not  made  according  to  the 
trust,  and  prayed  an  account  of  the  debt  and  mterest, 
and  immediate  payment,  or  in  default,  that  the  estate 
might  be  sold  for  payment,  according  to  the  trust. 

The  cause  was  heard  at  ^e  Rolls  in  July  181 1,  and  by 
the  decree  it  was  ordered,  that  the  defendant  Lord  Rokeby 
should  pay,  &c. ;  or  in  default  of  payment,  that  an 
account  should  be  taken  of  what  was  due  to  Thomas 
Binks,  8cc.,  and  that  so  much  of  the  estate  should  be 
sold  as  would  be  sufficient  to  pay,  &c.;  the  surplus,  if 
any,  to  be  paid  to  the  defendants  Turner  and  M'rarlane, 
to  be  appUed  upon  the  trusts  of  the  indenture  of  1806. 
By  the  report,  dated  the  8th  of  August  1812,  the  Mas- 
ter found  the  sum  due  to  Thomas  Binks,  the  estate 
was  sold  pursuant  to  the  decree  and  the  report  of 
purchase  was  confirmed  by  an  order,  dated  on  the 
15th  of  January  1813.  At  this  stage  of  the  cause  it 
was  discovered  that  Thomas  Binks,  being  indebted  to 
various  persons  by  mortgage,  specialty,  and  simple  con- 
tract, had  in  March  1810,  before  the  date  of  the  decree, 
assigned  all  his  interest  in  the  estate  and  debt,  comprised 
in  and  secured  by  the  deed  of  1806,  to  Richard  Binks, 
Antony  Steel,  and  William  Walter,  in  trust  to  recover 
tb«  dwt  secured  by  that  deed,  jand  to  apply  the  money 
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BiNKs       BO  recovered  in  payment  of  the  debts  of  ThoBiaB  Binks, 
V-  enumerated  in  a  schedule  annexed  to  the  deed  of  1810. 

BiirxB.       Ijj  ^jg  gj^^  q[  things  Kichard  Binks,  Antony  Steel, 
and  William  Walter,  filed  a  supplemental  bill,  stating 
the  facts  before  mentioned ;  and  further,  that  the  solicitor 
who  conducted  the  cause  for  Thomas  Binks  did  not  know 
of  the  deed  of  assignment  of  1810,  when  the  decree  was 
pronoimced  in  the  original  cause,   nor  until  after  the 
estate  had  been  purchased  by,  &c. ;  that  the  decree, 
therefore,  had  been  obtained  by  mistake,  and  the  par- 
chaser  refused  to  complete  his  purchase  unless  B.  B. 
A.  S.  and  W.  W.  were  made  parties  to  the  cause,  and 
consented  to  the  payment  of  the  purchctse-monies  into  the 
Bank,  in  trust,  2k.c. ;  that  the  plaintiffii  were  wilKn^  to 
confirm  the  proceedings  in  the  former  cause,  and  join 
in  the  conveyance ;  and  the  plaintiffs  submitted  that 
they  ought  to,  and  prajred  that  tney  might,  have  the  same 
benefit  of  the  suit  mstituted  by  Tnomas  Binks,  and  tlie 
decree  pronounced,  and  other  proceedings  had  in  ftat 
cause,  as  if  they  had  been  parties  to  the  cause  originall]^* 
The  defendants  Thomas  Bmks  and  Anne  his  wife,  by  tke» 
answer,  admitted  the  facts,   and  submitted,  &c.   The 
defendant  Lord    Rokeby,   by    his  answer,   submitted, 
that  inasmuch  as  the  decree  was  founded  in  mistakei 
and  erroneous,  it  ought  not  to  be  carried  into  executiofii 
and  the  plaintiffs  ought  not  to  have  the  benefit,  8ic.;  and 
insisted  upon  the  objection  as  if  he  had  demurred  to  the 
bill.    The  defendants  Turner  and  M'Fariane  admitted 
the  facts,  and  submitted,  8cc. 

The  supplemental  cause  was  heard  btefore  the  Vice- 
Chancellor  on  the  17th  of  August  1814,  when  it  1^* 
"  Ordered  and  decreed,  that  the  former  decrer  tni 
order  should  be  carried  on  and  prosecuted  between 
the  present  parties,  in  the  manner  as  the  same  were 
directed  as  to  the  then  parties,"  and  that  the  Master 
should  tax  the  costs,  8cc. 


ON  APPEALS  AND  WRITS  OF  ERROR, 

(CHANCERY,  ENGLAND.) 

Philip  Western  Wood     -     -    -     Appellant; 
Joshua  Rowe Respondent 

A  BILL  being  filed  against  two  parties  praying  accounts 
and  relief  against  both ;  after  one  of  the  defendants 
had  put  in  an  answer,  an  agreement  is  made  between 
the  plaintiff  and  the  two  defendants  by  their  agent, 
who  is  also  interested  as  a  party  to  the  agreement, 
containing  various  provisions  as  to  the  transactions 
of  mortgage  and  partnership  in  mines,  which  were  the 
subject  01  the  bill,  besides  other  matters  of  agree- 
ment; and  providing  that  "  all  proceedings  in  law 
*'  and  equity  shall  cease  between  the  plaintitf  and  the 
*'  two  defendants."  This  agreement,  that  all  pro- 
ceedings, &c.  shall  cease,  &c.  cannot  be  pleaded  in 
bar  to  the  whole  suit  by  the  defendant  who  has  not 
answered. 

Such  a  plea  may  operate  to  displace  the  equitable  relief 
sought  by  the  bill,  so  far  as  it  regards  the  party  who 
pleads,  but  as  a  bar  to  the  whole  suit  it  cannot  be 
pleaded. 

Such  a  plea  is,  in  effect,  a  plea  of  one  part  of  the  agree- 
ment m  bar  of  the  whole  suit,  which  is  inadmissible. 

The  object  of  a  plea  to  a  bill  in  equity  is  to  reduce  the 
subject  matter  of  litigation  to  a  single  point,  and  to 
avoid  the  expense  which  would  be  incurred  by  enter- 
ing into  all  the  subject  matter  of  the  dispute,  which  is 
not  ^ected  by  a  plea  of  an  agreement,  making  provi- 
sions as  to  the  subjects  of  the  suit  in  a  way  which  the 
decree  in  the  cause  could  not  effect. 

Courts  of  equity  cannot  decree  the  performance  of  one 

f»art  of  an  agreement,  leaving  the  other  parts  unper- 
brmed. 
If  an  agreement  be  made  subsequent  to  the  filing  of  a 
bill  between  the  parties  to  the  suit  and  other  parties, 
for  the  purpose  of  putting  an  end  to  the  proceedings 
in  the  suit,  and  other  purposes,  it  cannot  be  pleaded 
in  bar  to  the  bill  by  one  of  the  parties.  If  it  could 
be  so  pleaded,  it  must  contain  averments  that  the 
conditions  of  Uie  agreement  have  been  performed,  or 
VOL.  II.  S  s 
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1820.  from  circumstances  could  not  be  performed ;  and  that 

the  other  parties  not  joining  in  the  plea  are  ready  to 
perform  the  agreement;  and  events  by  which  the  agree- 
ment is  affected  ought  also  to  be  noticed  in  the  aver. 
ments.  But  semb.  that  in  such  a  case  the  court  not 
having  the  power  to  compel  the  performance  of  the 
agreement  on  the  plea,  a  bill  must  be  filed  for  the  pur- 
pose, including  all  the  parties,  and  all  the  subjects  of 
the  agreement. 

It  lies  upon  the  party  seeking  the  performance  to  take 
the  steps  necessary  to  enforce  it,  and  not  upon  the 
other  party  bound  by  the  agreement,  being  plaintiff  in 
the  onginal  suit,  to  intercept  the  effect  of  the  agree- 
ment by  filing  a  supplemental  bill. 

An  executory  agreement  is  a  cause  of  action,  and  cannot 
be  pleadea  in  bar  to  another  cause  of  action. 

Such  an  agreement  is  totally  different  from  a  release  under 
seal,  but  considered  as  in  the  nature  of  a  release,  it  could 
only  be  applied  to  such  part  of  the  relief  sought  by 
the  bill  as  relates  to  the  questions  at  issue  between 
the  plaintiff  and  the  party  who  proposes  to  have  the 
benefit  of  the  agreement  by  way  of^  plea.  It  could  not  be 
pleaded  in  bar  to  the  whole  relief;  for  the  cause  most, 
at  all  events,  proceed  as  to  the  relief  sought  against 
the  other  parties. 

Such  a  plea,  containing  no  averments,  that  all  the  par- 
ties to  the  agreement  are  ready  to  perform  it,  is  not 
only  insufficient  for  want  of  proper  averments,  but 
could  not  be  made  a  good  plea  by  any  amendment; 
because  it  is  not  a  proper  subject  of  plea,  but  a  mere 
right  of  action,  and  cannot  be  a  bar  to  another  suit 
instituted  by  the  party  against  whom  the  li^ht  of 
action  is  claimed,  especially  where  a  long  time  has 
elapsed  between  the  date  of  the  agreement  and  the 
pleading  of  it. 

Se?nb.  That  affidavits  (filed  upon  interlocutory  proceed- 
ings) are  to  be  considered  as  matters  of  record,  and 
that  the  facts  disclosed  by  affidavits  so  filed  may  be 
viewed  by  the  court  in  deciding  upon  the  validity  of  a 
plea. — Quare. 

1H£  Respondent  Joshua  Rowe,    in  1816,  filed 
a  bill  iu  Chancery  against  the   Appellant  Mat- 
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thew  Wood,  and  Sir  A.  O.  Molesworth,  stating 
transactions  between  the  Respondent  and  Matthew      ^^^^ 
Wood,  and  deeds  and  instruments  whereby  an  in-      ^^^• 
terest  in  mines,  called  Great  and  Little  Crinnis, 
Campdown  and  Appletree,  vested  in  the  Respondent 
for  terms  of  years,  and  a  judgment  in  the  court  of 
Common  Pleas  entered  up  against  the  Respondent 
for  the  sum  of  20,000/.  were  assigned  to  Matthew 
Wood,  by  way  of  security  for  the  payment  to  him 
of  monies  due  and  to  become  due  to  him  from  the 
Respondent ;  and  stating  also,  contracts  entered  into 
by  Matthew  Wood  for  the  purchase  of  ^-J-th  shares, 
and  by  the  Appellant  of  VV^^  shares  in  the  mines ; 
and  further  stating  an  indenture  bearing  date  the 
1 6th  of  December  1814,  made  between  the  Re- 
spondent of  the  one  part  and  Matthew  Wood  of 
the  other  part,  reciting  an  agreement  between  the 
parties  thereto  as  to  the  taking  and  adjusting  of 
the  accounts  relative  to  the  mines,  by  which  inden- 
ture the  4^th  shares  in  the  mines  were  assigned  by 
the   respondent  to  Matthew  Wood ;  and  further 
stating  an  indenture  of  the  same  date,  made  between 
the  Respondent  of  the  one  part  and  the  Appellant 
of  the  other  part,  to  the  same  purport  and  effect, 
mutatis  mutandisy  as  the  first  mentioned  indenture, 
whereby  the  -^"^^th  shares  in  the  mines  were  assigned 
by  the  Respondent  to  the  Appellant. 

The  bill  further  stated  that  Matthew  Wood  ex- 
ecuted a  power  of  attorney  to  Benjamin  Wood, 
authorizing  him  to  take  possession  of  the  mines,  as 
the  agent  and  for  the  benefit  of  Matthew  Wood ; 
and  that  in  pursuance  of  the  power,  Benjamin 
Wood,  in  March  1815,  entered  into  possession  of 
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1^20^ ^  the  mines,  as  the  agent  of  Matthew  Wood,  and  had 

WOOD       ^^^^  since  been  and  then  was  in  possession,  and  had 
^'         ever  since  worked,  and  then  worked  the  mines.    The 

ROWE.  ,  ' 

bill  further  stated,  that  the  Respondent  from  time 
to  time,  after  the  month  of  November  1812,  trans- 
mitted to  Matthew  Wood  blank  bills  of  exchange, 
upon  stamps,  sufficient  to  warrant  the  drawing  of 
50,000/.  at  least,  that  the  same  were  all  signed  by 
the  Respondent,  either  in  the  character  of  acceptor 
or  drawer ;  that  Matthew  Wood  had  (as  the  Re* 
spondent  believed)  filled  up  the  blank  bills,  and 
negociated  or  disposed  of  several  of  them,  in  some 
way,  for  his  own  use  ;  and  th^t  since  the  month  of 
"  March  1815,  when  Benjamin  Wood  took  possession 
of  the  mines,  Matthew  Wood  had  carried  on  the 
business  under  the  firm  of  the  Crinnis  Mine  Com- 
pany, and  had  issued  bills  of  exchange  in  the  name 
of  the  Crinnis  Mine  Company. 

The  bill  further  stated,  that  Matthew  Wood  had 
caused  the  complainant^s  effects  to  be  seized  in  ex- 
ecution for  the  sum  of  8,948/.  lis.  4d.  and  that 
such  execution  was  taken  out  on  the  judgment  for 
20,000  /.  The  bill  charged,  that  in  a  certain  ac- 
count made  out  by  Matthew  Wood,  of  the  dealings 
between  him  and  the  Respondent,  there  were  divers 
errors  and  improper  charges,  and  in  particular  that 
the  Respondent  was  therein  debited  with  the  sum  of 
9,470/.,  though  in  fact  the  same  was  money  paid  by 
Matthew  Wood  for  purchases  on  his  own  account ; 
and  further  charged,  that  Sir  A.  O.  Molesworth, 
the.  then  sheriff  of  the  county  of  Cornwall,  intended 
forthwith  to  proceed  to  a  sale  of  the  Respondent  8 
eflPects  seized  in  execution. 


EOWE. 


ON  APPEALS  AND  WRITS  OF  ERROR.  599 

The  bill  prayed  that  an  account  might  be  taken  of       ^s^o- 
the  several  dealings  and  transactions  in  the  bill  men-       ^^od 
tioned ;  and  that  thebalanceduethereonfromMatthew       ^J^ 
Wood  to  the  Respondent  might  be  ascertained  and 
paid,  he  being  ready  to  pay  what,  if  any  thing,  might 
be  found  due  from  him  upon  taking  the  account ; 
and  that  either  the  Appellant  and  Matthew  Wood 
might  be  declared  to  be  partners  with  the  Respond- 
ent in  the  mines,  and  that  an  account  might  be  taken 
of  all  the  profits  of  the  mines  received  by  the  Appel- 
lant and  Matthew  Wood,  or  either  of  them,  &c. 
and   that   the   Respondent  might   have  credit  in 
taking  the  account  for  his  share  of  the  profits,  and 
for  what  was  due  and  unpaid  for  the  Appellant's 
and  Matthew  Wood's  shares  in  the  mines,  and  for 
the  blank  bills  of  exchange,  and  that  proper  direc- 
tions might  be  given  for  the  payment  of  the  bills 
drawn  in  the  name  of  the  Crinnis  Mine  Company, 
or  such  of  them  as  were  outstanding ;  or  in  case 
the  court  should  be  of  opinion  that  the  Appellant 
and  Matthew  Wood  were  not  partners  with  the 
Respondent  in  the  mines,  then  that  a  like  account 
might  be  taken  of  the  profits  thereof  received  by, 
or  by  the  order,   or  for  the  use  of  the  Appellant 
and  Matthew  Wood,  or  either  of  them ;  and  that 
the  Respondent  might  have  credit  given  to  him  in 
taking  the  account  for  all  those  profits  and  for  the 
blank  bills  of  exchange,  and  for  all  the  bills  issued 
by  Matthew  Wood,  in  the  name  of  the  Crinnis  Mine 
Company,  or  might  be  indemnified  against  the  bills  ; 
and  that  the  Appellant  and  Matthew  Wood  might, 
upon  being  paid  what,  (if  any  thing,)  was  due  to 
them,  deliver  up  possession  of  the  mines,  and  the 
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Stock  therein,  to  the  Respondent;  and  that  the 
Appellant  and  Matthew  Wood  respectively  might 
in  the  mean  time  be  restrained  by  injunction 
from  issuing  or  negociating  any  bills  or  notes  in 
the  name  of  the  Crinnis  Mine  Company,  or  any 
of  the  blank  bills  of  exchange,  and  from  using 
the  name  of  the  Crinnis  Mine  Company  in  any 
manner ;  and  that  Matthew  Wood  might  also  be 
restrained  by  injunction  from  proceeding  in  the  ex- 
ecution, and  from  all  other  proceedings  at  law  under 
the  judgment;  and  that  Sir  A.  O.  Molesworth 
might,  in  like  manner,  be  restrained  from  selling  the 
Respondent's  effects,  or  from  otherwise  proceeding 
in  the  execution.  * 

*  The  bill  was  unusuall}'  long,  but  contained  no  o^er  aUe- 
gations  material  to  be  stated  for  the  purpose  of  making  the 
plea  and  the  judgment  upon  the  appeal  intelligible.  On 
account  of  the  observations  made  by  the  Lord  Chancellor  in 
moving  the  judgment  (Post.  606,  et  seq.)  a  short  atatemeot  of 
the  proceedings  which  occurred  between  the  filing  of  the  bill 
and  the  plea  is  here  introduced  by  way  of  note. 

On  the  19th  of  July  1816,  the  statements  of  the  bill  being 
supported  by  affidavits,  an  injunction  to  restrain  proceedings 
under  the  execution  was  applied  for,  ex  parte,  and  granted. 

A  joint  and  several  answer  had  been  prepared  for  the  Ap- 
pellant and  M.  Wood.  In  the  month  of  November  1817, 
M.  Wood  alone  swore  to  the  answer,  with  an  understanding 
(as  stated  by  affidavit)  that  P.  W.  Wood  should  not  be  required 
to  answer  until  certain  proceedings  then  pending  in  an  eject* 
ment,  which  related  to  the  mines,  should  be  determined. 

On  the  29th  of  January  1818,  the  sheriff  ^plied  for  a  re- 
ceiver of  the  effects,  which  had  been  levied  under  the  execu- 
tion. An  order  was  accordingly  made  with  the  consent  of  all 
parties,  and  the  appointment  was  afterwards  completed  with 
the  usual  recognizances. 

No  further  step  was  taken  in  the  cause  until  the  month  of 
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The  Appellant  put  in  upon  oath  the  following       ^Q^- 
plea :  —  wood 

**  This  defendant,  &c.  saith,  That  since  the  said 
*'  bill  of  complaint  was  exhibited,  the  said  corn- 
July  1819,  when  the  plaintiff  issued  an  attachment  returnable 
immediately  against  P.  W.  Wood  for  want  of  an  answer.  No- 
tice of  a  motion  having  been  given  to  set  aside  this  attach- 
ment, affidavits  of  what  had  taken  place  in  the  intermediate 
time  were  filed  by  both  parties. 

An  a£Bdavit  was  filed  by  the  Respondent,  as  explanatory  of 
the  case,  and  a  joint  and  several  affidavit  by  the  Appellant 
and  two  other    persons,   in  which  the  agreement  was  set 
forth ;  it  then  proceeded  to  state,  that  in  pursuance  and  fur- 
therance of  the  agreement,   the  Respondent  and   Benjamin 
Wood,   acting  on  behalf  of  M.  Wood  and  the   Appellant, 
had  investigated  accounts;  and  that  on  the  6th  of  March 
181.9,  a  farther  agreement  was  made  between  the  parties,  in 
which  Uie  account  between  the  Respondent  and  M.  Wood  and 
the  Appellant  was  set  forth  according  to  the  result  of  the  in- 
vestigation.   At  the  end  of  this  statement  of  account  appears 
the  following  reservation: — ^<  The  above  account  is  correct, 
subject  to  the  following  respective  claims  and  charges ;  the 
same  to  be  agreed  on  between  the  undersigned,  if  possible, 
if  not,  to  be  referred  in  two  months  from  this  date.*'     Then 
follow  several  claims  for  credit,  &c.  among  which  is  a  claim 
on  the   part  of  M.  Wood  and  the  Appellant  to  be  credited 
for  the  prqftts  on  34  Q^h  shares^  in  Wheal  Regent,  firom  the 
ayth  of  May  1818.    The  memorandum  concludes  thus  :  — 

It  is  agreed  between  the  undersigned,  that  particulars  of  dl 
accounts  of  every  description  shall  be  forthwith  furnished 
mutually  for  the  settlement  of  the  above  claims  and  charges. 
It  is  agreed  to  refer  the  valuation  of  the  ship^timber  to,  &c. 
It  is  also  agreed  to  refer  the  claim  for  stock,  and  rent  of 
Dartmoor  brewery,  on,  &c.  to,  &c.,  they  to  call  in  a  third 
person  if  they  do  not  agree. 

(signed)        Josh.  Rowe, 

The  Crinnis  Mme,1  B.  Wood,  for  Matthew  Wood. 

6th  March  1819.  ] 
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'  Tutaat  and  M.  Wood,  and  this  defendant  being 
-  iiiL&jallT  desirous  of  determining  all  proceedings 
**  ifiiier  the  said  bill,  Benjamin  Wood,  as  agent 
*'  .vr  the  said  M.  Wood  and  of  this  defendant, 
**  £  also  in  and  on  his  own  individual  capacity 
""  ud  beiialf,  and  the  said  complainant  did  for  that 
**'  parpixse*  amongst  others,  on  or  about  the  27th 
*"  viav  or  May  1818,  make  and  enter  into  and  duly 
*"  si^  an  agreement  in  writing,  which  was  and  is 
•^  in  the  words  and  figures  following,  (that  is  to 
**  ^jr  ;>  We,  the  undersigned,  hereby  mutually  agree 
"  ^>  the  following  effect :  viz. '  That  Wheal  Regent 
*'  N.TBU  a  part  of  Campdown  Set,  and  is  therefore 
**  included  in  the  sale  to  M.  and  P.  Wood,  and 
**  aL<o  in  the  mortgage  securities  to  M.  Wood,  but 
**  as  «he  has  made  no  profit  up  to  this  time,  the 
*'  aocv^uuts  respecting  the  same  shall  not  be  taken 
*•  one  wav  or  the  other,  but  from  this  date.*  *  The 
"  mine  accounts  during  the  possession  of  J.  Rowe, 
•*  in  J  d!so  during  the  possession  of  M.  Wood,  to  be 
••  s^*uU\l  as  per  deed  dated  on  or  about  December 
**  1 5i4«  between  the  undersigned,  if  possible,  if  not, 
**  bv  two  indifferent  persons,  one  to  be  named  by 
**  each  of  the  undersigned.  All  the  ship-timber 
**  now  undisposed  of  to  be  taken  at  a  valuation  oi 

'llic  Kespoiulent  claimed  credit  for  the  balance  of  purchase- 
luouey  oil  the  shares  8old  to  M'  Wood  and  the  appellant,  and 
l\»r  pn^tit  on  the  residue  of  the  shares. 

Oi\  the  3i8t  of  July  1819,  the  Lord  Chancellor,  upon  the 
^rxHuul  that  the  attachment  had  issued  without  a  full  com- 
i\uinication  with  the  defendants  as  to  the  steps  intended  to  be 
utkcu  in  the  cause,  ordered  it  to  be  set  aside,  without  costs, 
j«i\vl  without  prejudice  to  any  future  proceeding^.- 
I  J,  and  W.  p.  3'22. 
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"  two  indiflFerent  persons,  and  if  they  do  not  agree,  ^^J^- 
**  then  to  call  in  a  third,  and  the  same  to  be  charged 
to  the  mine  account.*  '  M.  Wood  to  give  J.  Rowe 
i>  2,  3,  4  and  5  years,  by  equal  instalments,  for 
the  payment  of  the  balance  due  upon  making 
up  the  accounts,  which  is  agreed  to  be  done 
without  delay,  between  M.  Wood,  P.  Wood  and 
"  J.  Rowe ;  but  whatever  J.  Rowe  may  deliver  in 
**  stores  to  the  mine,  including  the  before-mentioned 
**  ship-timber,  as  well  as  his  proportion  of  the  profits, 
^*  to  go  towards  the  next  instalment  coming  due, 
but  M.  Wood  to  be  paid  as  much  sooner  as  the 
profits  may  amount  to.'  ^  J.  Rowe  agrees  to  the 
charge  of  1,000/.  per  year  to  the  mines  for  B. 
•*  Wood's  services.'  *  M.  Wood  to  remain  in  full 
^^  possession  of  the  mortgage  property  as  he  is  at 
"  present,  but  J.  Rowe  to  have  the  control  of  the 
working  part  of  the  mine ;  B.  Wood  to  receive 
and  pay  every  thing,  and  to  purchase  and  manage 
"  all  the  stores.*  *  The  injunction  to  be  immedi- 
ately dissolved^  and  the  execution  withdrawn,  and 
all  proceedings  in  law  and  equity  to  cease  between 
J.  Rowe  and  M.  and  P.  fFood^'  (thereby  mean- 
ing the  complainant  and  M.  Wood,  and  this  de- 
*/  fendant.)  *  When  J.  Rowe  has  paid  the  balance 
*^  of  the  account  due  to  M.  Wood,  on  making  up 
^*  all  accounts  between  him  and  M.  and  P.  Wood, 
**  the  securities  to  be  re-assigned.'  *  Should  any 
«•  difference  arise  hereafter  between  J.  Rowe  and 
*•  M.  and  P.  Wood,  the  same  to  be  left  to  two  in 
''different  persons,  one  chosen  by  each  party,  and 
**  if  they  cannot  agree,  a  third  to  be  called  in.' 
"  Should  any  deeds  be  required  to  carry  the  above 
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*'  arrangement  into  effect,  the  same  to  be  prepared 
by  Mr.  Joseph  Edwards,  as  adviser  between  the 
parties/ 

**  *  J.  Rowe  to  assign  to  B,  Wood  all  his  pro- 
perty and  debts,  for  the  benefit  of  his  common 
creditors,  they  agreeing  not  to  proceed  against 
*'  him  in  law  or  equity  for  5  years,  from  the  ist  of 
"  June  next.*  *  All  payments  and  receipts  to  be 
made  by  B.  Wood,  and  what  purchases  may  be 
required  for  carrying  on  any  of  the  works  of  the 
*  **  said  J.  Rowe,  to  be  made  by  the  said  B.  Wood ; 
**  but  the  management  of  the  said  works  to  remain 
•*  under  the  control  of  the  said  J.  Rowe,  B.  Wood 
*^  making  such  dividends  within  the  5  years  as  he 
**  may  be  enabled  to  from  the  monies  in  his  hands.' 
**  *J.  Rowe  not  to  draw  for  more  than  1,000/. 
per  year  from  his  estate,  for  his  maintenance.' 
^  B.  Wood  to  charge  5  per  cent,  on  all  the  monies 
**  he  receives  for  his  trouble,  and  also  to  charge  what 
"  other  actual  expenses  he  may  pay  or  incur  ;  but 
'*  the  5  per  cent,  to  include  all  other  commissions.' 
««  Dated  this  27th  day  of  May  1 8i8-  '  B.  Wood, 
"  for  self,  M.  ^  P.  Wood— J.  Rowe: 

"  And  this  defendant  doth  aver.  That  the  aaid 
"  B.  Wood,  at  and  before  the  time  of  the  signature 
**  of  the  said  agreement  by  him  and  the  said  com- 
*<  plainant,  was  duly  authoriaed  and  empowered  to 
^^  enter  into  and  sign  such  agreement^  as  the  agent 
''  for  and  on  behalf  of  this  defendant  and  the  said 
•*  Matthew  Wood. 

**  And  this  defendant  doth  also  aver,  that  by 
**  the  proceedings  in  equity,  which  it  is  by  the 
<«  agreement  stipidated  should  cease  between  the 
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"  complainant  and  M.  Wood  and  this  defendant,  ^Q^* 
'^  were  meant  and  intended  the  proceedings  in  this  ^ 
'*  present  suit ;  and  that  at  the  time  when  the 
**  agreement  was  entered  into  and  signed,  there  was 
*'  not,  nor  were  there  any  other  suit  or  proceedings 
**  in  equity,  between  the  complainant  and  M.  Wood 
**  and  this  defendant,  or  either  of  them,  than  this 
<<  present  suit  and  the  proceedings  therein. 

'^  And  this  defendant  doth  also  aver,  that  the 
<<  agreement  hath  n6t  been  waived  or  determined,  . 
*'  but  is  now  subsisting  and  in  full  force ;  and  this 
**  defendant  doth  therefore  plead  the  matters  afore- 
said, in  bar  to  the  said  complainant's  bill  of  com- 
plaint, and  the  relief  and  discovery  thereby  sought ; 
**  and  he  humbly  hopes  to  be  hence  dismissed  with 
**  his  reasonable  costs  in  this  behalf  sustained." 

The  plea  was  argued  before  the  Vice  ChaCncellor, 
on  the  10th  of  November  1819,  and  allowed. 

The  respondent  thereupon  presented  his  petition 
of  appeal  against  the  order  allowing  the  plea  to  the 
Lord  Chancellor. 

The  appeal  was  heard  in  April  1820,  when  the 
Lord  Chancellor  reversed  the  order  of  the  Vice 
Chancellor,  and  overruled  the  plea. 

Against  this  order  of  the  Lord  Chancellor  the 
appeal  to  parliament  was  presented. 

For  the  Appellants :— Mr.  Healdf  'Mr.Sugden^ 
(and  Mr.  Sidebottam.) 

For  the  Respondent : — The  Attorney  General, 
and  Mr.  Home. 
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1820.  The  Lord  Chancellor : — 

[After  some  prefatory  observations,   and  stating 
*1_       ^^  effect  of  the  pleadings  and  proceedings  ;] 

There  are  two  ways  in  which  this  question  must  be 
considered.     In  the  first  place,   I  am  not  quite  pre- 
pared to  say  that  the  affidavits  filed  in  the  cause  might 
not  be  judicially  noticed  by  the  Court,  nor  do  I 
say  they  could,  nor  do  I  mean  to  state  that  they 
had  not  a  considerable  influence  on  my  mind  *.    The 
first  question  is,  whether  they  ought  or  ought  not  to 
be  looked  at  as  a  matter  of  record,  to  enable  us  to 
determine  upon  the  validity  of  this  plea  ?    Consider- 
ing the  affidavits  as  matter  of  record,  suppose  that 
on  Monday  the  attachment  had  been  dis[>osed  of, 
and  on  Tuesday  this  plea  had  come  before  me,  if  I 
could  not  have  judicially  taken  notice  of  the  affida- 
vits, I  should  have  had  entirely  to  forget  them,  which 
would  have  been  a  difficult  operation.     As  matters 
of  record  they  might  be  looked  to.    Considering  the 
nature  of  this  agreement,  and  looking  at  the  averments, 
the  Court  was  authorized  to  say  argumentatively, 
and  supposing  such  facts  had  taken  place  which  the 
affidavits  say  did  take  place,  and  if  the  facts  had  taken 
place  before  the  agreement,  could  those  facts  form 
a  part  of  this  plea ;  and  if  necessary  to  form  a  part  of 
the  plea,  how  could  it  be  supported  not  noticing  those 
facts  ?  In  these  circumstances  I  think  it  would  have 
been  perfectly  correct  to  look  at  the  affidavits  in  a 

*  One  of  the  facts  averred  by  affidavit  wax,  that  the  Respond- 
ent had  been  fraudulently  induced  by  the  Appellant  and 
M.  Wood  to  sign  the  agreement.  This  was  denied  by  the 
affidavits  of  the  opposite  parties.  The  same  fact  was  alleged 
by  the  petition  of  appeal  from  the  judgment  of  the  V.  C.  to  the 
Lord  Chancellor. 
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judicial  point  of  view.  When  the  ease  came  before  isso. 
me  I  was  puzzled  to  know  how  to  deal  with  it.  I  ^^^ 
observed  that  it  was  the  first  time  within  my  ex-  5; 
perience  tlmt  such  an  executory  contract  had  been 
pleaded.  It  was  asked,  did  you  ever  hear  of  a  Court 
allowing  such  a  plea  ?  and  the  answer  was,  did  you 
ever  hear  of  such  a  plea  being  overruled  ?  On  which 
my  observation  was,  that  I  never  heard  of  any  such 
plea  being  allowed,  or,  on  the  other  hand,  of 'any 
such  plea  being  overruled.  I  have  considered  with 
great  attention  the  observations  made  on  the  subject 
of  supplemental  bills,  according  to  the  view  which 
the  Court  below*  took  of  the  case :  Where  it  was 
said  this  agreement  applies  to  the  whole  suit,  for  by 
one  of  the  terms  of  the  agreement  the  Court  is  bound 
to  dismiss  the  bill,  and  if  any  thing  has  been  done 
to  deprive  the  defendant  of  the  benefit  of  that  plea, 
it  must  be  made  available  by  a  supplemental  bill. 

The  important  view  of  the  case,  taken  by  one  of 
your  lordshipsf,  that  it  is  a  plea  of  one  where  the  suit 
is  against  several,  and  where  the  interests  of  several 
are  affected,  did  not  wholly  escape  me.  This  view 
of  the  tase  presented  itself  to  my  mind :  Supposing 
this  agreement  has  not  been  acted  upon  in  such  a 
way  that  Rowe  could  compel  the  performance  of 
it  against  Matthew  Wood,  then  Philip  Western 
Wood  pleads  this  plea ;  and  supposing  land  should 
have  fallen  in  value,  would  there  have  been  any  thing 
to  hinder  Matthew  Wood  from  saying,  I  am ,  not 
bound  to  remain  the  purchaser  of  these  shares  in 
this  mine  ;  I  will  not  join  in  the  plea ;  I  have  no 
desire  to  enforce  the  agreement  against  Rowe ;  I  will 
not  be  the  purchaser  of  these  shares  in  the  character 

*  The  Vice  Chancellor.  f  Lord  Redesdale. 
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1B90.  which  the  agreement  would  fix  upon  me.  The 
grounds  upon  which  I  proceeded  were  these :  In  the 
V.  first  place  this  being  an  executory  contract  merely 
under  the  signature  of  the  party,  (I  say  nothing  of  a 
release  under  seal),  I  could  not  bring  my  mind  to 
think  that  such  an  executory  contract  in  a  court 
of  equity  could  be  a  bar  to  the  whole  of  this  suit : 
in  the  next  place,  if  I  had  been  bound  to  give  my 
opinion  upon  it,  I  should  have  thought,  from  the 
contents  of  this  agreement,  all  taken  together,  that  a 
court  of  equity  would  have  found  it  so  difficult  to 
execute  that  it  would  not  have  been  executed. 
Whatever  might  be  the  law  on  the  one  side  or  on 
the  other,  looking  at  the  date  of  this  agreement, 
and  the  time  when  the  plea  was  pleaded,  I  was  of 
opinion  that  the  plea  was  defective  in  matter  alto- 
gether ;  and  that  it  was  defective  in  averment.  It  wis 
asked  by  the  counsel  for  the  Appellant,  Suppose  it  had 
been  pleaded  immediately  after  it  was  signed,  would 
it  not  have  been  a  good  plea?  Why,  to  be  sure, 
pleading  it  then,  the  performance  of  the  conditions 
of  the  agreement  could  not  have  been  averred.  At 
that  moment  it  must  have  been  averred,  that  under 
those  circumstances,  (which  averment  this  plea 
wants,)  they  could  not  have  been  performed. 

I  forbear  to  enter  into  many  other  considerations 
connected  with  this  plea.  I  do  not  press  into  the 
aid  of  the  disallowance  of  this  plea  any  of  those  facts 
which  appeared  in  the  subsequent  affidavits.  It  i^ 
peared  upon  those  affidavits,  that  all  the  matters  of 
the  bill,  even  important  matters,  were  not  covered 
by  the  two  agreements.  Under  the  first  agreement, 
Rowe  could  not  have  the  relief  which  he  prays. 
By  the  agreement  with  Matthew  Wood,  he  may  take 
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into  account  not  only  the  purchase  money  which  ^^ issa 

Matthew  is  to  pay  for  his  shares,  but  also  the  con- 
sideration which  Philip  Wood  is  tq  pay.  Under  the 
first  agreement  that  equity  could  not  be  enforced. 
That  provision,  although  it  is  subsequent  to  the  first 
agreement,  I  do  not  look  at  as  a  circumstance 
affecting  its  validity ;  but  nobody  can  deny,  on  the 
other  hand,  that  such  an  agreement,  if  it  is  not 
acted  upon,  but  is  merely  a  contract  to  be  fulfilled^ 
would  require  that  there  should  be  some  averment 
to  account  why  it  has  not  been  fulfilled,  if  it  was 
not  meant  finally  to  act  upon  it. 

Lord  Redesdale : — 
[After  stating  the  pleadings  and  proceedings ;] 
With  respect  to  the  agreement,  which  is  the  foun- 
dation of  the  plea,  it  is,  between  Joshua  Rowe,  Ben- 
jamin Wood,  Matthew  Wood  and  Philip  Western 
Wood,  one  entire  agreement,  which  is  to  have  its 
effect,  if  at  all,  according  to  the  obligations  which 
the  several  parties  undertake  by  that  agreement. 
"  We,  the  undersigned,  hereby  mutually  agree  to  the 
"  following  effect ;  that  Wheal  Regent  forms  a  part  of 
'^  Campdown  Set,  and  is  therefore  included  in  the 
'^  sale  to  Matthew  and  Philip  Wood,  and  also  in 
*^  the  mortgage  securities  to  Matthew  Wood ;  but 
'*  as  she  has  made  no  profit  up  to  this  time,  the 
^^  accounts  respecting  the  same  shall  not  be  taken 
**  one  way  or  the  other  from  this  date  }"  this  is  a  part 
of  the  agreement  which  concerns  Philip  and  Matthew 
Woodt 

^^  The  mine  accounts,  during  the  possession  of 
*^  Joshua  Rowe,  and  also  during  the  possession  of 
*^  Matthew  Wood,  to  be  settled  as  per  deed  dated  on 
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a  separate  stipulation  on  the  part  of  Matthew  Wood,       1820. 
is  a  part  of  the  consideration  of  the  whole  agreement, 
and  if  that  stipulation  on  the  part  of  Matthew  Wood         v. 
is  not  performed,  the  consideration  of  the  agreement 
itself  cannot  be  fulfilled. 

*'  But  whatever  Joshua  Rowe  may  deliver  in  stores 
^'  to  the  mines,  including  the  before-mentioned  ship- 
"  timber,  as  well  as  his  proportion  of  the  profits, 
^*  to  go  towards  the  next  instalment  coming  due, 
"  but  Matthew  Wood  to  be  paid  as  much  sooner 
•'  as  the  profits  may  amount  to  ;*'  (this  provision 
**  also  relates  to  Matthew  Wood)  Joshua  Rowe 
"  agrees  to  the  charge  of  1,000/.  per  year  out  of 
"  the  mines  for  Benjamin  Wood's  services;"  (here 
is  a  provision  for  Benjamin's  services)  "  Matthew 
"  Wood  to  remain  in  the  full  possession  of  the  mort- 
^'  gage  property,  as  he  is  at  present,  but  Joshua 
"  Rowe  to  have  the  conduct  of  the  working  part  of 
"  the  mine  :  *'  That  is  a  stipulation  between  Joshua 
Rowe  and  Matthew  Wood — a  stipulation  which,' 
with  respect  to  Mr.  Philip  Western  Wood,  has  no 
effect,  except  as  he  was  to  submit  that  the  posses- 
sion should  be  in  Matthew  Wood,  and  the  manage- 
ment of  the  mine  should  be  to  a  certain  extent  in 
Rowe,  that  is  as  to  the  working  part.  "  Benjamin 
"  Wood  to  receive  and  pay  every  thing,  and  to 
'*  purchase  and  manage  all  the  stores :  "  That  is  a 
stipulation  in  which  Matthew  Wood  is  concerned, 
as  well  as  Philip,  and  in  which  Benjamin  Wood  is 
also  concerned. 

Then  comes  this  stipulation,  which  is  the  ground 
of  the  plea:  "  The  injunction  to  be  immediately 
"  dissolved,  and  the  execution  withdrawn,  and  all 

VOL.  ir.  T  T 


5j2  cases  in  the  house  of  lords 

1820.       "  proceedings  in  law  and  equity  to  cease  between 
"^  "  Joshua  Rowe,  and  Matthew  and  PhiKp  Wood. " 


WOOD. 


V.  Upon  this  part  of  the  agreement  I  shall  only  briefly 
*®'^*  observe,  in  the  first  place,  that  the  execution  could 
only  be  withdrawn  by  Matthew  Wood,  for  Philip 
Wood  had  no  execution  or  proceedings  at  law.  They 
were  proceedings  on  the  part  of  Matthew  Wood ;  and 
it  is  a  little  material  also  to  observe,  that  there  is  an 
averment  that  there  were  no  other  proceedings  in 
equity,  except  the  suit  instituted  by  Rowe ;  but  there 
is  nothing  said  respecting  the  proceedings  at  law. 

'^  When  Joshua  Rowe  has  paid  the  balance  of 
**  the  accounts  due  to  Matthew  Wood,  on  makmg 
^*  up  all  accounts  between  him  and  Matthew  and 
**  Philip  Wood,  the  securities  to  be  re-assigned. 
"  Should  any  difference  arise  hereafter  between 
**  Joshua  Rowe  and  Matthew  and  Philip  Wood, 
'*  the  same  to  be  left  to  two  indifferent  persons,  one 
*^  chosen  by  each  party,  and  if  they  cannot  agree, 
"  a  third  to  be  called  in  :  '*  That  is  indefinitely 
pros{)ective,  extending  to  any  thing  which  m^bt 
arise  in  dispute,  and  to  any  period  of  time  during 
which  those  mines  should  be  in  operation* 

"  Should  ciny  deeds  be  required  to  carry  the  above 
^^  arrangement  into  effect,  the  same  to  be  prepared 
*•  by  Mr.  Joseph  Edwards,  as  adviser  between  the 
"  parties ;  Joshua  Rowe  to  assign  to  Benjamin  Wood 
"  all  his  property  and  debts  for  the  benefit  of  his  com- 
"  mon  creditors,  they  agreeing  not  to  proceed  against 
"  him  in  law  or  equity,  for  five  years  from  the  1st  of 
"  June  next :  **  -  That,  I  presume,  is  a  stipulation 
which  Matthew  Wood  and  Philip  Wood  provided, 
with  a  view  to  putting  the  whole  property  of  Rowe„ 
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who  was  concerned  with  them  as  to  these  mines, 
into  such  a  situation  that  his  creditors  might 
be  repaid  in  the  course  of  time,  so  as  to  prevent 
any  embarrassment  arising  to  the  mines  from  any 
debts  due  by  Rowe. 

''  All  payments  and  receipts  to  be  made  by 
Benjamin  Wood,  and  what  purchases  may 
be  required  for  carrying  on  any  of  the  works 
*'  of  the  said  Joshua  Rowe,  to  be  made  by  Ben- 
^'jamin  Wood,  but  the  management  of  the 
**  works  to  remain  under  the  conduct  of  Joshua 
*'  Rowe,  Benjamin  Wood  making  such  dividends 
**  within  the  five  years  as  he  may  be  enabled 
'*  to  from  the  monies  in  his  hands : "  That  is  an 
engagement  with  all  the  three  parties  who  con- 
tract here — all  concerned  in  one  way  or  other,  and 
for  the  performance  of  which  all  were  interested. 

"  Joshua  Rowe  not  to  draw  for  more  than  i  ,000  /. 
"  per  year  from  his  estate  for  his  maintenance ;  Ben- 
•'  jamin  Wood  to  charge  five  per  cent,  on  all  the 
**  monies  he  receives  for  his  trouble,  dnd  also  to 
"  charge  what  other  actual  expenses  he  may  pay  or 
"  incur ;  but  the  five  per  cent,  to  include  all  other 
*^  commissions : "  That  is  a  stipulation  for  the 
benefit  of  Benjamin  Wood,  and  a  stipulation  also  in 
which  Matthew  Wood  and  Philip  Wood,  and  Rowe, 
were  interested. 

This  instrument,  which  is  dated  on  the  27th  of 
May  1818,  is  signed  by  Benjamin  Wood  for  him- 
self, and  Matthew  and  Philip  Wood,  and  by  Joshua 
Rowe.  The  plea,  stating  the  agreement  verbatim, 
avers,  that  Benjamin  Wood  was  duly  authorized 
and  empowered  to  enter  into  and  sign  such  agree- 
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1820.  merit  as  agent  for  and  on  behalf  of  the  defendant, 
and  Matthew  Wood  ;  and  it  is  also  averred,  that  by 
•o.  the  proceedings  in  equity,  which  it  is  by  the  agree- 
ment stipulated  should  cease  between  the  com- 
plainant, and  Matthew  Wood,  and  the  defendant, 
were  meant  and  intended  the  proceedings  in  the 
present  suit ;  and  that,  at  the  time  when  the  agree- 
ment was  entered  into  and  signed,  there  were  not 
any  other  suits  or  proceedings  in  equity  between 
tlie  said  complainant  and  Matthew  Wood,  and  the 
defendant,  or  either  of  them,  than  this  present  suit 
and  the  proceedings  therein.  Then  it  avers  also, 
that  the  agreement  has  not  been  waived  or  deter- 
mined, but  is  now  subsisting  and  in  full  force ;  and 
the  defendant  pleads  the  matters  aforesaid  in  bar 
to  the  bill  of  complaint,  and  the  relief  and  discovery 
thereby  sought. 

This  plea  is  in  effect  a  plea  of  one  part  of  the 
agreement;  that  part  which  provides  that  all  proceed- 
ings in  equity  should  cease  between  Joshua  Rowe, 
and  Matthew  and  Philip  Wood,  in  bar  of  the  whole 
bill.  It  is  therefore  a  plea,  the  object  of  which  is  to 
prevent  any  further  proceedings  in  the  particular, 
suit ;  yet  that  was  a  suit  which  was  not  merely  against 
Philip  Wood,  but  a  suit  in  which  Matthew  Wood 
was  also  a  party.  In  deciding  upon  this  plea  and  the 
effect  of  it,  I  must  consider  first  what  is  the  object  of 
a  plea  to  a  bill  in  equity.  The  object  of  a  plea  to  a 
bill  in  equity  I  take  to  be  this,  to  reduce  the  subject 
of  litigation  to  a  single  point,  and  to  avoid  that  ex- 
pense which  would  be  incurred  by  entering  into  all 
the  subject-matter  of  the  dispute.  This  plea  does  not 
effect  that  purpose  \  for  this,  which  is  made  the  suh- 
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ject  of  plea,  is  an  agreement  which  embraces  several  iS'20. 
subjects  of  the  suit,  and  provides  for  them  in  a  dif- 
ferent way  from  what  they  could  be  provided  for  v. 
under  a  decree  in  the  cause  which  had  been  insti- 
tuted. If,  therefore,  the  court  is  to  proceed  upon 
this  plea  as  a  mode  by  which  it  is  to  do  justice  be- 
tween the  parties,  how  is  it  to  act  ?  Is  it  to  stay  all 
proceedings  against  Pliilip  Wood?  that  will  not  ex- 
ecute the  agreement ;  it  will  execute  that  one  part  of 
the  agreement  which  provides  that  the  proceedings 
instituted  in  equity  shall  cease,  but  it  will  not  execute 
the  other  part  of  the  agreement ;  and  I  apprehend  it 
is  impossible  to  hold,  that  any  person  can  have  a  right 
to  demand  that  one  part  of  an  agreement  shall  be 
executed,  leaving  the  other  part  unexecuted  ;  which 
consideration  alone  demonstrates  that  this  agreement 
could  not  be  a  good  plea  to  this  suit. 

But  what  is  the  nature  of  this  plea  ?  Without 
entering  mto  the  question,  whether  the  avennents 
are  or  are  not  sufficient,  except  that  it  is  manifest 
from  what  has  been  stated,  that  the  averments  are 
not  sufficient,  because  they  do  not  inform  the  court 
that  Benjamin  Wood  and  Matthew  Wood  are  ready  to 
carry  into  execution  this  agreement,  without  which 
the  agreement  cannot  be  performed.  If  such  a  decree 
cannot  be  made,  the  plea  does  not  enable  the  court  to 
do  justice  between  the  parties,  and  therefore  I  con- 
ceive it  cannot  be  a  lar  to  this  suit  as  it  is  pleaded. 
Independently  of  this  objection,  can  it  be  contended* 
that  an  agreement  which  binds  three  persons  can  be 
offered  by  one  of  those  persons  in  bar  x)f  a  suit  which 
involves  other  persons  ?  The  court  upon  the  hear- 
ing of  the  plea  would  have  that  party  before  it  on*. 

T  T  3 


ON  APPEALS  AND  WRITS  OF  ERROR.  617 

Matthew  Wood,  and  consequently  it  would  be  im-  ib«o. 
possible  for  the  court  to  act  upon  it  in  any  way  ^o^j^ 
whatever.  ^' 

BOWB 

It  is  said,  why  is  this  difficulty  to  be  thrown  upon 
Philip  Wood  since  he  is  ready  to  perform  the  agree- 
ment ?  if  so,  he  must  file  a  bill  in  equity  to  compd 
the  performance  of  it ;  the  agreement  gives  him  no 
other  remedy.  It  gives  him  a  right  to  file  a  bill  for 
a  specific  perforniance,  but  no  other  right  whatever ;  . 
it  is  only  that  species  of  right  which  it  confers,  how 
then  can  that  as  a  plea  be  a  bar  to  the  bill  ?  It  has 
been  compared  to  a  release ;  I  apprehend  it  is  a  totally 
different  thing.  Taking  it  as  in  the  nature  of  a  release,, 
it  is  only  an  agreement  (as  pleaded)  for  a  release  of 
all  demands  between  Philip  Wood  and  Bowe,  and 
that  could  not  be  pleaded  in  bar  to  the  whole  relief.  It 
might  be  pleaded  in  bar  as  to  any  account  sought  to 
be  taken  by  this  bill,  so  as  to  make  Philip  Wood 
responsible  to  Rowe,  but  it  would  not  be  a  bar  to 
th€i  whole  suit.  The  suit  must  proceed  with  respect 
to  Matthew  Wood  ;  and  as  far  as  he  might  have  a 
demand  against  Philip  Wood,  though  derived  from 
Rowe^  the  court  must  decree  against  all  the  parties  i 
and  the  only  effect  of  that  decree  would  be,  with  re« 
gard  to  the  result  of  the  account,  if  any  thing  should 
appear  to  be  due  from  Philip  Wood  to  Rowe,  Rowe 
could  not  have  any  remedy  upon  that  if  it  should  be 
so  decreed.  Therefore,  if  it  had  been  a  release,  it  could 
not  be  pleaded  in  bar }  if  it  had  been  a  release  of  all 
demands  whatever,  it  could  not  be  a  bar  to  this  bill, 
because  it  could  not  affect  the  rights  between  Rowe 
and  Matthew  Wood,  and  the  rights  of  Matthew 
Wood  as  against  Philip  Wood. 
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1820  Under  these  circumstances,  it  appears  to  me  that 

this  is  a  case,  not  only  in  which  this  plea  with  the 

averments  is  not  a  good  plea,  because  the  arerments 

are  not  sufficient ;  but  that  no  amendment  could  make 

it  a  good  plea,  because  it  is  not  a  proper  subject  of 

plea :  it  is  a  mere  right  of  action  which  Philip  Wood 

insists  he  has  against  the  respondent  Rowe,  and  that 

right  of  action  can  only  be  made  available  by  that 

mode  of  proceeding  by  which  a  right  of  action  can  be 

made  available,  that  is,  by  producing  it  in  the  proper 

course  of  suit.     It  cannot  be  a  bar  to  another  suit 

which  has  been  instituted  by  the  party  against  whom 

Philip  Wood  insists   he  has  this  right  of  action. 

Upon  these  grounds  the  order  disallowing  this  plei 

ought  to  be  affirmed. 

The  Attomey-General : — We  trust  your  Lordships 
will  allow  the  Respondent  his  costs  of  this  appeal. 

The  Lord  Chancellor : — We  cannot  allow  the 
costs,  because  there  have  been  opposite  judgments* 

The  order  for  over-ruling  the  plea  affirmed. 


ON  APPEALS  AND  WRITS  OF  ERROR. 


619 


SCOTLAND. 
James  Duke  of  Roxburghe 


Appellant ; 


JoH^  Wauchope,  Writer  to  the 
Signet,  sole  accepting  Trustee  and 
Executor  of  the  deceased  John 
Duke  of  Roxburghe  ;  and  the 
Reverend  Archdeacon  Charles 
Baillie  Hamilton,  second  Son 
of  the  late  Honourable  George 
Baillie  of  Mellerstain  ;  Sir  Wil-  )  Bespondents. 
liam  Scott  of  Ancrum,  Baronet, 
Son  and  Heir  of  the  late  Sir  John 
Scott  of  Ancrum,  Baronet ;  and 
Sir  Henry  Hat  Macdougal  of 
Mackerston,  Baronet,  the  Resi- 
duary Legatees  appointed  by  the 
said  Duke         -         -        -         - 

Lands,  &c.  beine  limited  to  heirs  of  entail  by  simple 
destination,  a  deed  was  executed  in  liege  poustie  in 
favour  of  the  heirs  general  of  the  disponer  after  his 
death  without  issue,  with  a  power  to  revoke  or  alter 
that  disposition  on  death-bed;  and  a  declaration,  that 
so  far  as  it  shall  remain  unrevoked,  and  not  altered  by 
a  writing  under  the  hand  of  the  disponer,  it  shall  have 
the  effect  of  a  delivered  evident,  though,  &c.  By  an- 
other deed,  executed  thirteen  years  after  the  first,  all 
the  lands,  &c.  together  with  the  personal  estate  of  the 
disponer,  are  vested  in  trustees  in  trust,  to  be  sold, 
ana  the  produce  to  be  applied  in  payment  of  debts 
owing  at  nis  death,  and  legacies,  8lc.  granted  or  to  be 

S anted,  &c.  (The  objects  of  trust  being  different  from 
ose  provided  in  the  former  deed)  and  the  trustees  are 
directed  to  convey,  &c.  the  residue  of  the  whole  fund  in 
favour  of  such  persons,  &c.  as  the  disponer  had  di- 
rected or  should  direct  by  any  writing  executed,  or  to 
be  executed,  &c.  On  death-bed  the  disponer  executes 
a  deed  of  appointment,  directing  the  trustees  to  con- 
vert the  whole  estate  into  money ;  and  after  giving  cer- 
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tain  legacies  he  bequeaths  the  residue  to  his  hdn 
M.  and  E.  for  life*  with  remainder  to  other  persoDB 
therein  named;  held*  that  this  was  not  a  revocation  of 
the  first  deed  so  as  to  give  to  the  heirs  of  enttti 
a  title  to  challenge  the  last  deed  ex  capiie  fedt; 
although  the  disponees  for  life*  under  the  second  deed, 
being  the  heirs  general  of  the  disponer*  had  redvced 
the  death-bed  deed  on  that  ground*  and  thereby*  vaoAa 
the  doctrine  of  approbate  and  reprobate*  had  forfisited 
the  life-interest  given  to  them  by  the  second  deed. 

Where  lands  by  an  instrument  in  the  nature  of  a  wiU  aie 
disponed  in  trust  to  sell  and  pity  oertain  l^acies*  and 
as  to  the  residue  for  such  prions  as  the  disponer 
shall  by  writing  appoint;  and  afterwards  by  deed  made 
on  death-bed  ne  oisposes  of  the  residue*  the  law  of 
death-bed  applies  to  the  case*  and  the  disposition  is 
reducible  on  that  ground,  so  fkr  as  it  relates  to  lands. 

Lands  (entailed  by  simple  destination)  being  given  by  tes- 
tamentary disposition  to  the  sisters  and  heirs  of  the  dis- 
poner* under  obligation  as  to  part  of  those  lands*  that 
they  should  be  conveyed  by  his  sisters  to  the  hmnot 
tailzie*  entitled  by  strict  statutory  entail  to  the  piin- 
cipal  mansion*  &c.  where  the  lands  subject  to  the 
ooligation  are  situated*  on  condition  that  a  <^ertain 
sum  shall  be  paid  by  a  certain  day  by  those  heirs  to 
the  sisters  :  by  a  subsequent  testamentary  dispoeitioD, 
consisting  of  two  deeds*  the  latter  being  made  on  death- 
bed* the  mnds  of  the  disponer*  including  those  in  ques- 
tion* are  vested  in  trustees  upon  trust  to  sell  and  pay 
the  interest  of  the  produce  to  the  sisters  of  the  dis- 
poner for  life*  &c.  who,  as  general  heirs  of  the  disponer, 
reduced  the  latter  instrument  so  far  as  it  reffsided 
lands  destined  to  heirs  of  line*  as  made  on  deatE-bed: 
held*  that  the  heirs  of  entail  have  no  title  or  interest 
to  reduce  the  same  instrument  on  the  same  groand 
as  to  the  entailed  lands ;  nor  to  call  for  a  convejfaDce 
on  payment  of  the  sum  specified  in  the  condiiioii ; 
1 .  because  their  interest  is  excluded  by  the  U^e-fimdji 
deed*  and  is  not  restored*  tranferred  to*  or  vested  in 
them*  because  the  disponees  in  that  deed  ha^^  for- 
feited or  rejected  their  right  under  it;  9.  because  th^ 
must  claim  as  disponees  or  legatees  under  that  deed, 
and  in  such  character  they  are  barred  from  challei^ing 
the  death-bed  deed ;  3.  because  in  the  events  wnicfi 
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had  happened  they  could  not  fulfil  the  conditions  on  .     ^^^^' 
which  atone  the  benefit  of  the  disposition  could  be 
claimed ;  4.  because  thev  are  not  entitled  to  avail  them- 
selves of  the  right  of  redemption  according  to  the  con-   wauchope. 
dition,  and  under  the  obligation  imposed  on  the  dis- 

Sonees  in  the  first  deed,  inasmuch  as  that  obligation 
oes  not  extend  to  the  trustees  who  take  under  the 
death-bed  deed. 


ROXBUROHE 
9. 


John  Duke  of  Roxburghe,  in  1790,  executed  a 
deed  by  which  he  disponed  to  himself»  and  the  heirs 
whomsoever  of  his  body,  whom  failing,  to  Lady  Essex 
Ker,  and  Lady  Mary  Ker,  his  sisters-german,  &c. 
and  the  heirs  whomsoever  of  their  bodies,  &c.  and 
failing  both  his  said  sisters  and  the  heirs  of  their 
bodies,  then  to  his  heir  of  tailzie,  having  right  for 
the  time  to  his  earldom  and  estate  of  Roxburghe, 
&c.  whom  failing,  to  his  own  heirs  and  assignees 
whomsoever,  all  his  unfettered  estates,  comprising 
lands  destined  to  heirs  of  line,  and  lands  descendible 
to  heirs  of  tailzie,  by  simple  destination,  &c.  except 
certain  lands  in  the  parish  of  Kelso,  as  to  which  it  was 
provided  and  declared  in  manner  following,  "  that 
**  the  said  Lady  Essex  and  Lady  Mary  Ker,  and 
**  their  foresaids,  shall  be  obliged  to  dispone  and 
'*  convey  to  the  heirs  of  entail,  having  right  for  the 
time  to  my  said  tailzied  lands  and  estate  of  Rox- 
burghe, and  to  the  heirs  of  tailzie  and  provision, 
succeeding  to  them  in  my  said  tailzied  estate,  in 
''  terms  of  the  rights  and  investitures  thereof;  but 
**  also  with  and  under  the  conditions,  provisions, 
^'  restrictions,  limitations,  and  clauses  irritant  and 
**  resolutive,  contained  in  the  said  rights  thereof; 
**  all  and  whatever  lands  and  heritages  within  the 
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1820.       ««  parish  of  Kelso,  presently  belonging,  or  which 
**  may  belong:  to  me  at  my  death,  and  not  subject 

ROXBURGHE  •'  O  ...  .•. 

V.         **  and  liable  to  the  limitations  and  restrictions  in 
WAUCHOPE.  „  ^^^  ^^j^jj  ^^.  ^j^^  Roxburghe  estates ;    but  with 

**  this  provision  always,  that  such  heir  of  entail  shall, 
*'  at  either  of  the  two  first  terms  of  Martinmas, 
which  shall  be  next  after  my  death,  make  pay- 
ment to  my  said  sisters,  and  their  foresaids,  of  the 
sum  of  3,ooo/.  sterling,  or  such  other  sum  as  I 
shall  appoint;  and  shall  also  discharge  them  of 
all  claims  whatsoever,  which  they  may  have  against 
my  representatives,  for  the  price  of  teinds  sold  by 
me,  the  exchange  of  lands,  or  on  any  other  cause 
or  pretence  whatsoever ;  declaring,  that  if  my  un- 
entailed lands  and  estate  in  the  parish  of  Kelso, 
<«  shall  not  be  redeemed  in  manner  foresaid,  by  my 
**  heir  of  entail,  at  either  of  the  two  first  terms  of 
^'  Martinmas,  next  after  my  death,  the  same  shall, 
"  from  thenceforth,  remain  with  and  belong  to  my 
^  said  sisters  and  their  foresaids,  heritably  and  irre- 
"  deemably  in  all  time  coming/' 

All  former  dispositions  and  settlements  of  his 
said  lands,  estate,  and  effects,  are  then  expressly 
revoked,  and  the  deed  concludes  with  the  following 
clause :  **  And  as  I  reserve  full  power  and  liberty 
**  to  myself,  at  any  time  in  my  life,  and  even-  on 
"  death-bed,  to  revoke  or  alter  these  presents,  in 
**  whole  or  in  part,  and  to  sell,  burden,  or  otherwise 
"  dispose  of  the  whole  estate,  heritable  and  move- 
"  able,  hereby  disponed,  or  any  part  thereof,  so  I 
"  dispense  with  the  delivery  of  these  presents,  and 
"  declare  that  the  same,  in  so  far  as  not  revoked  or 
•*  altered  by  a  writing  under  my  hand,  shall  have 
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•*  the  effect  of  a  delivered  evident,  though  found  ifl       i&so. 
"  my  own  repositories,  or  in  the  custody  of  any  hqibubghe 
"  other  undelivered  at  the  time  of  my  death/'  '^- 

On  the  5th  of  November  1 803,  Duke  John  ex- 
ecuted a  new  settlement  in  the  form  of  a  trust  did* 
position  and  nomination  of  executors.    By  this  ^eed^ 
he  vested  the  whole  of  his  unfettered  lands,  toge* 
ther  with  all  his  personalty,   in  the  Respondent, 
Mr.  Wauchppe,  and  other  trustees,  upon  trust,  to 
sell  the  whole  or  any  part  of  his  real  estate,  &c.  at 
their  discretion,  and  apply  the  produce  in  payment 
of  debts,  legacies,  &c/given  or  to  be  given,  &;c.    The. 
final  trust  is  thus  expressed :  **  The  whole  residue,- 
*^  remainder,    and  surjdus  of  my  said  estate  and 
*^  effects,   shall  be  conveyed  and    made  over,   or 
*^  applied  and  employed  by  my  said  trustees  or 
**  trustee  acting  for  the  tune,  to  and  in  favour  of 
'^  such  person  or  persons,  or  for  such  uses  and  pur- 
**  poses  as  I  have  directed,  or  shall  direct,  by  any 
"  deed,   missive,   memorandum,  or  other  writing, , 
"  executed,  or  to  be  executed  by  me  for  that  effect, 
"  at  any  time  of  my  life,  and  even  upon  death-bed.'* 

Of  the  same  date,  he  executed  a  memorandum 
relative  to  the  said  trust-deed  and  settlement, 
whereby  he  desired  it  to  be  understood  by  his. 
trustees,  in  case  he  should  be  prevented  from 
executing  such  a  deed  of  appointment  as  he  had. 
alluded  to,  that  it  was  his  wish  and  intention  that 
the  disposition  and  settlement  of  1 790  should  stand 
good  as  far  as  regarded  his  sisters  the  Ladies  Ker. 

On  the  iQth  of  March  1804,  Duke  John,  when^««^.<>^  ''^ 

•^  ^  .  Btnictions  of 

upon  death-bed,  executed  a  deed  of  appomtment  or  19th  Marcb 
instructions  to  his  trustees.    By  this  deed  he  directs  *    ^' 
them  to  sell  his  real  and  personal  estates,  and  to 
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"  date  the  5th  of  November  1 803,  purporting  to  be 
'^  a  direction  to  the  trustees  named  in  the  trust-deed 
^*  of  the  same  date,  in  so  far  as  said  deed  or  instru-        ^* 
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''  ment  of  14th  October  1790,  and  memorandum 
"  of  5th  November  1 803,  or  either  of  them,  was  or 
^'  were  prejudicial,  or  intended  to  be  prejudici^,  to 
'*  the  heirs  of  the  entailed  estate  of  Roxburghe,  or 
^'  to  their  claims  to  any  lands  or  rights  destined  to 
^'  them  by  prior  rights  and  investitures  thereof,  and 
"  to  the  pursuer  in  particular/^  2d,  That  the  deed, 
of  the  1 9th  of  March  1 804,  be  set  aside,  ^  because 
*^  the  said  deed,  instrument  or  writing,  was  by  the 
said  Duke  made  and  signed  at  a  time  when  he 
was  upon  death-bed,  labouring  under  the  disease 
of  which  he  died  a  few  hours  after,  and  when,  by 
**  the  common  and  statute  law  of  this  realm,  he  was 
incapable  of  making  any  deed  to  the  prejudice  of 
the  pursuer,  as  heir  of  the  investitures  of  the  said 
lands.  3d,  That  at  least,  and  in  every  event,  and 
although  it  should  not  be  found  and  declared,  and 
although  decreet  should  not  be  pronounced  in 
manner  above  mentioned,  yet  the  said  death-bed 
deed  of  the  1  gth  of  March  1 804  ought  and  should 
be  cassed,  reduced,  annulled,  decerned,  and  de- 
''  clared  in  manner,  and  for  the  causes  and  reasons 
^'  foresaid,  to  be  and  to  have  been  void  and  null,- so 
^*  far  as  concerns  the  lands  situated  in  the  parish  of 
Kelso,  which  belonged  to  the  said  John  puke 
of  Roxburghe,  whether  destined  to  his  heirs  of 
entail  or  not,  and  to  which,  in  virtue  of  the  said 
liege  poustie  deed  of  1 790,  the  pursuer  and  other 
heirs  of  entail  had  a  right,  and  were  entitled  to  - 
*'  succeed,  upon  payment  of  3^000/.  and  fulfilling 
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*'  his  whole  heritable  and  moveable  property,  by  1820. 
**  paying  certain  legacies,  and  dividing  the  residue 
"  of  his  fortune  among  certain  residuary  legatees  ;  «- 
"  finds,  that  the  right  of  challenging  upon  the  head 
"  of  death-bed,  is  only  competent  to  the  next  heir 
of  investiture  having  an  interest,  and  who,  in  virtue 
of  the  death -bed  deed  being  set  aside,  would  suc- 
*'  ceed  to  the  lands  and  heritages  therein  contained ; 
**  finds,  that  if  the  death-bed  deed  in  question  were 
"  set  aside,  the  deed  1 790,  which  is  not  expressly 
"  revoked  by  the  death-bed  deed,  must  exclude  the 
"  succession  of  the  heirs  of  entail ;  and  that  the 
"  pursuer,  James  Duke  of  Roxburghe  has  no  in- 
"  terest,  as  the  heir  of  investiture,  to  insist  upon 
"  the  reduction  of  the  death-bed  deed  1 804  ;  and 
"  therefore  assoilzies  the  defenders  from  the  general 
"  conclusions  of  the  reduction  :  And  with  regard  to 
^^  the  particular  conclusions,  as  to  that  pait  of  the 
•*  lands  situated  in  the  parish  of  Kelso,  the  investi- 
**  ture  of  which  formerly  stood  to  the  heirs  of  entail, 
"  but  which  were  again  conveyed  by  the  deed  1 790 
^  to  the  Duke's  sisters,  and  which  deed  contains 
**  an  obligation  upon  his  sisters  to  convey  these 
"  lands  to  the  heir  of  entail,  for  the  time  being, 
upon  his  discharging  them  of  all  claims  whatso- 
ever against  them,  as  the  Duke's  representatives, 
"  and  making  payment  to  them  of  3,000  /.  sterling, 
"  at  either  of  the  two  first  terms  of  Martinmas,  next 
"  after  his  death ;  finds,  that  the  right  to  these 
subjects  was  actually  conveyed  to  his  sisters  ;  and 
that  therefore  the  right  and  interest  of  the  pursuer 
**  as  heir  of  investiture,  to  challenge  the  death-bed 
"  deed  in  1804,  was  expressly  excluded  by  the  deed 
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^'  of;"  and  of  the  same  date  he  pronounced  this  1820. 
other  interlocutor,  as  to  the  lands  lying  in  the  parish  ^xburghe 
of  Kelso :  **  The  Lord  Ordinary  having  again  re-  '»• 
'^  sumed  consideration  of  this  process,  with  regard 
^'  to  the  lands  lying  in  the  parish  of  Kelso ;  in 
**  respect  that  the  former  investiture  of  these  lands, 
**  in  so  far  as  it  stood  in  favour  of  the  heir  of  entail, 
*'.was  altered  by  the  deed  1790,  executed  by  John 
^'  Duke  of  Roxburghe,  in  Uege  poustie ;  and  that 
^*  the  representor  cannot  claim  any  benefit  from  that 
'^  deed  \vithout  being  subjected  to  all  the  conditions 
'^  contained  in  it,  as  a  disponee  or  legatee^  in  which 
**  character  he  was  barred  from  challenging  the 
^'  death-bed  deed  in  question ;  and  as  he  cannot 
'^  now  fulfil  the  conditions  on  which  alone  he  could 
**  claim  the  benefit  of  that  deed,  refuses  this  repre- 
^^  sentation,  and  adheres  to  the  interlocutors  com- 
*'  plained  of." 

The  Appellant  petitioned  the  Court  of  the  first  4  JiJy>  1816. 
division  against  these  interlocutors ;  but  the  Lords 
**  adhered  to  the  interlocutor  reclaimed  against,  in 
"  so  far  as  it  finds  that  the  pursuer  is  barred^by  the 
"  deed  of  1790  from  challenging  the  death-bed  deed 
**  of  1 804,  and  that  he  has  no  right  to  challenge  that 
^'  deed  ea:  capite  lectiy  as  to  any  lands  to  which  he 
*'  would  have  had  right  as  heir  alioqui  successurus ; 
"  and  further  find,  that  the  pursuer,  the  Duke  of 
•*  Roxburghe,  is  not  entitled  to  avail  himself  of  the 
"  right  of  redemption  of  the  Kfelso  lands  contained 
*^  in  the  deed  of  1 790,  inasmuch  as  the  obligation 
^'  therein  contained  is  not  imposed  on  the  defenders 
**  by  the  death-bed  deed,  under  which  they  take 
*'  these  lands.'* 
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18Q0.  Another  petition  was  presented  to  the  same  divi- 

sion, but  the  Court  adhered  to  the  interlocutor. 
From  these  several  interlocutors  the  Appeal  to 
wAucHOPE.   Parliament  was  presented. 

13  Dec.  1816.      j,^^  ^j^^  Appellants,  Mr.  C.  Warren  and  Mr. 

Wetherell  : 

The  first  question  is,  whether  an  implied  revo- 
cation is  sufficient  to  destroy  a  deed  executed  in 
liege  poustie  ?  By  principle  of  law  a  subsequent 
deed,  which  is  inconsistent  with  a  prior  deed,  effects 
a  revocation;  so  in  the  same  instrument  the  last 
provision,  and  in  different  instruments  the  last  in 
date,  is  operative  and  destroys  the  former.  The 
deed  of  1804  is  explanatory  and  directory,  and 
taken  with  that  of  1803  they  give  the  subject- 
matter  to  new  disponees,  and  thereby  declare  that 
the  dispositions  of  the  deed  of  1790  are  altered. 
In  the  English  law,  which  stands  on  the  same  prin- 
ciple, where  the  donee  of  a  power  alters  the  uses 
before  limited,  it  is  a  revocation  in  law.  So  where 
a  testator  makes  a  later  will  inconsistent  with  an 
earlier  will,  it  is  an  implied  revocation  *•  According 
to  these  principles  the  deed  of  1 790  is  revoked  by 
the  deed  on  death-bed,  which  is  void  for  every  other 
purpose  but  that  of  revocation.  So  by  the  law  of 
England,  and  in  principle,  a  subsequent  will  or  in- 
strument which  is  void  for  informality,  or  inefiec- 
tual  on  account  of  the  incapacity  of  the  devisee  or 
donee,  effects  an  implied  revocation ;  as  a  devise 
to  A.  and  afterwards  to  the  poor  of  the  pariihi  or 
to  a  corporation,  or  a  papist;  the  second  deiise  is 
void,  and  the  first  revoked. 

*  Potvell  on  Devises,  vol.  2,  p.  1 3,2, 
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It  is  said  to  be  inconsistent  to  suppose  the  deed       1820. 
invalid  as  made  on  death-bed,  and  yet  to  use  it  as  a 
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valid  deed  for  the  purpose  of  revocation  ;  but  it  is         ' 
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used  as  showing  the  intention  to  revoke,  and  is  effi- 
cient for  no  other  purpose*  Thus  where  a  devise 
was  made  to  B.  and  afterwards  the  devisor  by  deed 
poll  granted  the  lands  to  his  wife,  that  grant  was 
held  void.  But  although  nothing  passed  by  the 
deed,  it  was  held  to  be  a  revocation  • .  So  it  is  in 
the  case  of  a  feoffment  without  livery,  and  a  bargain 
and  sale  not  inrolledt. 

An  implied  revocation  is  as  powerful  in  law  as 
an  express  revocation.  By  the  law  of  Rome  and 
of  England  as  to  personalty,  a  will  is  revoked  by  a 
second  will  inconsistent  with  it  The  law  stands  on. 
the  principle  of  presumed  intention,  and  is  equally 
applicable  to  land.  The  authorities  on  this  point,, 
from  the  civil  law,  which  is  the  fountain  of  the 
law  of  Scotland,  are  decisive  J. 

The  failure  or  non*existence  of  the  heir  named 
in  the  last  testament  does  not  annul  it  as  a  will,  and 
restore  the  former  will  §.     If,  indeed,  no  *heir  is 

•  Beard  v.  Beardy  3  Atk.  p.  72. 

t  1  Roll.  Abr.  G15,  Vin.  Dev.  (P.)  pi.  6,  3  Atk.  803.  So  an. 
incipient  act  not  perfected,  as  the  making  a  tenant  to  the 
praecipe  towards  suffering  a  recovery  without  further  proceed- 
ing,  revokes  a  will.  See  Harmood  v.  Oglander^  6  Ves.  199 ; 
and  formerly  the  grant  of  a  reversion  without  attornment  had 
the  same  effect — See  Wentw.  Off*.  Ex.  23. 

\  Ueineccius  ad.  Inst.  §  dlxxiu.  ^d.  Pandect,  vol.  2,  p.  1 1 .. 
§.  30 ;  (L.  1,  1.  2,  ff.  §  2,  §  7.     Inst.  h.  1. 1.  27,  C.  de  Test) — 
(L.  4,  ff.  De  Adim,  Leg,)—  (L.  6,  §  2,  ff.     De  Jure,  CodiciU* 
§2,  Inst.  L.  16,  ff.  h.   t.)— L.    27,  C.   de  Teitam.)'^L.  1,, 
§  6,  ff.  De  hon.  poss.  sec*  iab.)—(L»  ult.  ff.  h.  t.) 

§  Heineccius,  qu,  sup.  note  to  s.  30,  L.  1.  ff.  h.  t. 
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becomes  invalid  by  a  subsequent  event.     A  dispo-       1820^ 
sition  of  heritage,  intended  to  be  in  operation  during  ^ox 
the  life  of  the  disponer,  and  revocable  until  his 
death,  is  in  the  nature  of  a  will,  and  regulated  by 
the  same  principle  of  law. 

It  is  supposed  that  the  rules  of  the  civil  law  are 
inapplicable,  because  the  case  relates  to  death-bed  ; 
but  the  true  point  in  question  has  nothing  to  do 
with  the  law  of  death-bed,  which  is  peculiar  to  Scot- 
land ;  but  to  the  effect  of  a  later  deed  or  will  as  to 
revoking  a  former  deed  or  will,  and  this  question  of 
revocation  is  not  peculiar  to  the  law  of  Scotland, 
but  is  a  point  of  general  law  and  oi  the  civil  law,  as 
the  foundation  of  the  la:/  of  Scotland. 

By  that  law  a  second  testament  annuls  the  first,  and 
makes  it  ineffectual  *.  It  is  a  revocation,  and  not 
a  conditional  substitution*  So  with  respect  to  a 
legacy  given  to  a  different  person  by  a  posterior  will  f, 
the  right  cannot  revive  in  the  first  legatee  by  the 
event  of  the  death  of  the  second.  Bankton  t  on  the 
subject  of  implied  revocations,  says,  ^  voluntary 
^*  alienation  of  the  thing  bequeathed,  or  willingly 
**  uplifting  a  bond,  and  not  employing,  will  infer 
^^  revocation.  But  it  is  otherwise  if  the  alienation 
"  was  necessary,  or  the  debtor  forced  the  payment, 
"and  the  money  was  re-employed  on  a  moveable 

security.     In  this  the  testator  will  be  presumed 

only  to  have  been  exercising  lawful  acts  of  admi- 
"  nistration,  but  not  to  have  intended  to  prejudice 
"  or  recall  the  legacy.  A  transfer  of  the  legacy 
^'  from  one  to  another,  &c.  will  infer  a  virtual  re^ 

*  Ersk.  Inst  B.  3,  tit.  9,  s.  5. 

t  Stair,  Iiut.  B.  3,  tit.  8,  s.  3.  t  B«  d»  tit.  8,  s.  53. 
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1B20.       *•  vocation/'   So  Erskine  •  says  as  to  legacies,  special 
and  general,    *'  they  may  be  revoked  by  posterior 
fj«»c    "  derogatory  deeds,  or  general  dispositions" 

The  deed  in  question  contained  an  express  power 
of  revocation,  but  mortis  causa  deeds  are  revocable 
in  their  nature;  and  whether  they  relate  to  real 
or  moveable  property,  in  this  respect  is  immaterial ; 
for  the  question  turns  upon  the  intention  of  the  tes- 
tator or  disponer,  to  be  inferred  from  his  acts. 

But  the  case  is  supposed  to  be  concluded  by  au- 
thority, and  the  Respondents  admitting  that  it  may 
be  difficult,  on  principle  and  by  reason,  to  support 
the  law  as  they  represent  it  to  be,  contend  that  it 
is  settled  by  decision,  and  not  now  disputable.  To 
support  this  position  they  cite  the  cases  of  Irving 
V.  Irving  t ;  Finlay  v.  Birkmire  t ;  Alexander  TeU 
fer  §  ;  and  Rowaii  v.  Alexander  ||. 

But  the  cases  are  not  applicable  to  the  question ; 
for  in  the  first  it  was  merely  decided,  that  a  death- 
bed-deed renewing  a  previous  disposition  in  favour  of 
the  same  disponee,  as  the  previous  liege  poustie  deed 
did  not  operate  as  a  revocation.  No  question  was 
raised,  as  in  this  case,  whether  an  implied  was  not 
equal  to  an  express  revocation  ;  and  whether  such  re- 
vocation was  not  effected  by  a  subsequent  deed  alter- 
ing the  disposition  of  a  preceding  deed.  In  Finlay  t. 
Birkmire  the  revocation  was  express,  and  therefore 
not  applicable  to  a  question  of  implied  revocation. 
The  case  of  Alexander  Telfer  is  not  reported,  but 

•  B.  3,  t.  9,  8.  6. 

t  Nov.  1738,  Kilk.   Voce  Death-bed,  p.  145. 
X  Fac.  Coll.  July  29,  1779. 

§  Not  reported.    July  14,  1806.     See  the  report  of  Crau- 
furd  V.  Coutts^  in  the  note  at  the  end  of  this  case. 
II  22d  Nov.  1775,  D.  P. 
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accordiug  to  the  account  given  by  the  Respondents,       isso. 
it  was  similar  to  the  case  of  Irving ;  the  death-bed  boxburohb 
deed  being  a  renewal  of  the  disposition  in  favour  of 
the  same  party,  as  in  the  liege  poicstie  deed,  it  was 
held  not  to  be  a  revocation  either  express  or  implied. 

As  to  Rowan  V.  Alexander ^  it  is  a  single  case, 
decided  upon  a  difference  of  opinion ;  it  is  con- 
trary to  principle,  and  has  not  been  followed  in 
practice.  The  Respondents  suppose  it  has  been 
confirmed  in  the  case  of  CouttSj*  but  the  fact  is 
otherwise.  It  was  a  case  of  express  revocation,  and 
Lord  Loughborough  in  moving  judgment,  alluding- 
to  the  case  of  Rowan  v.  Alexander ^  said,  he  did  not 
agree  with  the  Court  of  Session  in  the  distinction 
made  by  them  in  that  case  between  express  and  im- 
plied revocation.  According  to  the  opinion  of  Lord 
Loughborough,  expressed  in  the  case  of  CouttSf  a 
second  disposition,  inconsistent  with  the  first,  ope- 
rates per  se  as  B,  revocation.  Being  of  this  opinion, 
he  could  not  have  thought  Rowan  v.  Alexander  a 
correct  decision.  In  the  same  case  of  Coutts,  Lord 
Eldon  said,  "  he  concurred  with  Lord  Rosslyn,  that  it 
"  would  have  been  impossible  for  him,  on  appeal,  to 
"  have  acceded  to  the  judgment  of  the  Court  of 
"  Session,  in  the  reversing  of  the  decision  of  the  Lord 
"  Ordinary  in  Rowan  v.  Alexander.**  The  au- 
thority of  the  case  is  impeached  by  these  judicial 
observations;  it  has  been  followed  by  no  similar 
judgment,  and  is  not  supported  by  the  practice  of 
the  courts  or  of  conveyancers.  When  the  case  of 
Crati/urd  v.  Coutts  again  came  before  the  House  in 

*  Craufurd  v.  CouttSf  D.  P.  1799.     See  the  note  at  the  end 
of  this  case. 
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1830.       1 806,  the  decision  in  Rowan  v.  Alexander  was  again 
disapproved  by  Lord  Eldon ;  but  he  said,  if  titles 
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V-  rested  upon  the  authority  of  the  ease,  it  ought  not 
to  be  disturbed.  So  that  the  date  of  the  decisicm 
(1775)  seems  the  only  difficulty  impeding  reversal 
and  the  only  ground  for  supporting  it. 

If  the  words  "  I  revoke,'*  had  been  used  by  the 
disponer,  the  revocation  is  admitted,  although  the 
deed  is  reduced  on  the  head  of  death-bed.  But  is 
there  any  peculiar  virtue  in  these  words,  surpassing 
the  effect  of  an  act  of  revocation  done  in  pursuance  ci 
a  preconceived  intention  ?  A  power  to  revoke  being 
previously  reserved,  a  new  disposition  is  made,  giving 
the  lands  to  new  disponees.  How  a  revocation  can 
be  more  effectually  made  it  is  difficult  to  conceive. 
The  act  itself  is  conclusive  to  show  the  intention  of 
the  disponer;  and  in  addition  to  this,  the  memo- 
randum signed  after  the  execution  of  the  first  deed 
of  trust  shows  that  the  deed  of  1 790  was  considered 
by  the  Duke  as  revoked.  For  on  no  other  supposi- 
tion could  it  be  necessary  to  provide,  as  he  does,  by 
the  memorandum,  that  the  deed  of  1 790  should  re- 
main  effective,  if  he  should  make  no  appointment 
under  the  powers  of  the  trust-deed. 

In  that  memorandum  the  power  is  expressly  re- 
cited, the  future  exercise  of  the  power  is  contem- 
plated, and  upon  the  supposition  that  the  general 
deed  of  trust  operates  as  a  revocation,  a  provision  is 
made  to  counteract  that  effect.  The  deed  in  liege 
potcstie  is  therefore  by  implication  revoked,  and  does 
not  interfere  with  the  right  and  title  of  the  Appel- 
lant to  reduce  the  deed  made  on  death-bed,  which, 
though  void  in  law,  may  be  used  to  show  the  intent 
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to  revoke.    These  propositions  are  borne  out  by  au-      leso. 
thority  •. 
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2.  The  deed  in  question  cannot  interfere  with  v* 
the  right  of  the  Appellant,  because  it  became  inef- 
fectual by  the  rejection  of  the  disponees  in  that 
deed.  The  right  of  the  heir  to  reduce  a  deed  on 
death-bed  cannot  be  taken  away  by  a  deed  in  liege 
poustiey  unless  a  valid  right  is  thereby  constituted 
in  some  third  person,  and  made  effective  by  accept- 
ance. A  deed  merely  disinheriting  the  heir,  or 
made  in  blank  to  be  filled  up  in  lecto,  is  inoperative* 
The  foimer  case  is  self-evident ;  the  latter  is  decided 
by  the  case  of  Pennycook  f ;  although  it  appeared 
in  evidence  that  the  testator,  being  in  liege 
pouslie,  had  declared  that  he  intended  to  fill  the 
blank  with  the  name  which  was  inserted  in  lecto. 
So,  in  a  case  where  the  name  of  the  disponee  had  been 
inserted  in  Uege  poustie^  but  in  a  blank  left  at  the 
time  the  domicile  was  afterwards  added  on  death- 
bed, the  disposition  was  held  incomplete  and  inef- 
fectual to  exclude  the  heir  from  challenging  the 
deed  on  death-bed  t.  So  deeds  executed  in  liege 
potcstie  in  favour  of  the  heir,  with  a  power  reserved 
to  revoke  and  redispone  on  death-bed,  do  not  ex- 
clude the  title  of  the  heir  to  reduce;  because  no 
effective  right  is  established  in  a  third  person,  and 
the  power  reserved  is  a  fraud  upon  the  law :  it  ia 
the  assertion  of  a  faculty  and  judgment  to  dispose 
on  death-bed,  which  the  law  denies.     If  such  reser- 

*  Moore  t.  Moore^  Phill.  Rep.  412  ;  and  cases  there  cited, 
t  Fount.  Jan.  18,  1687.    See  Brudenellv.  Boughtop,  2  Atlc 
970. 
X  Buchanan,  1683.    Harcarae,  Lectus  Egritudinis,  p.  iSa. 
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i8«0i  vations  were  permitted  the  law  would  be  futile,  for 
every  heir  might  contrive  his  own  law,  to  enable 
'^'  him  to  dispose  on  death-bed  *.  It  can  make  no  dif- 
ference  whether  the  cause  of  this  inefficiency  is 
original  or  supervenient.  A  disposition  is  equally 
ineffectual  whether  to  an  actual  Jew,  or  a  person 
who  becomes  a  Jew ;  to  a  person  actually  attainted, 
or  who  becomes  attainted,  before  the  death  of  the 
disponer.  So  a  gift  to  an  alien,  or  any  person  in- 
capable of  taking  the  estate,  is  void  \  and  it  is  im- 
material whether  the  gift  with  a  power  of  revocation 
be  to  a  person  originally  incapable,  or  afterwards  be- 
coming so ;  or  to  a  person  capable,  but  having  such 
right  in  opposition  to  the  deed  ;  or  where  the  gift  ig 
subject  to  such  conditions,  that  a  rejection-  of  the 
gift  is  the  sure  consequence.  A  liege  poustie  dis- 
position, subject  to  legal  objection,  does  not  destroy 
the  interest  of  the  heir  to  reduce  the  deed  on  death- 
bed. In  what  respect  can  the  case  of  legal  objection, 
which  prevents  the  existence  of  an  interest  to  bar 
the  title  of  the  heir,  be  distinguished  from  the  re- 
jection of  an  interest  by  which  it  is  equally  annulled. 

3.  If  the  deed  of  1790  is  not  revoked,  the  appel- 
lant may  reduce  the  death-bed  deed  for  the  purpose 
of  claiming  the  lands  of  Kelso.  It  is  objected  that 
by  the  former  deed  he  is  baired  from  challenging 
the  latter.  That  might  be  so,  if  the  disposition  were 
made  to  a  stranger ;  but  the  ancestor  cannot,  by  this 
contrivance,  take  away  the  right  of  an  heir  alioqui 
successurus,  to  challenge  the  deed  on  death-bed. 

The  Eadies  Ker,    to  whom  the  lands  of  Kelso 

•  Hepburn  v.  Hepburn,  25  Feb.  1G63.   Stair.    Davidson  v* 
Davidson^  17  Nov.  1687.     Fountainhall. 
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were  given,  as  trustees,  with  a  beneficial  condition,       i8«o. 
have  rejected  the  gift,  and  their  rejection  is  recorded 
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by  the  judgment.  The  lands,  therefore,  devolve  to  ^• 
the  persons  for  whose  benefit  they  were  given,  free 
from  the  condition,  and  as  if  the  disposition  to  the 
Ladies  Kerr  had  never  existed  ;  or  supposing  that, 
under  these  circumstances,  the  lands  are  not  disposed 
of,  the  Appellant  claims  them  as  heir  of  tailzie. 
It  is  said  he  cannot  approbate  and  reprobate,  but  as 
heir  of  tailzie  he  seeks  only  to  reprobate.  If  it  is 
to  be  considered  as  a  gift  to  the  heir,  on  the  rejec- 
tion by  the  conditional  disponees,  taking  under  the 
liege  poustie  deed  as  heir,  or  by  paramount  title, 
he  may  reduce  the  deed  on  death- bed.  Considering 
that  deed  as  a  conveyance  to  the  Ladies  Ker,  it  is 
to  them  as  trustees  for  the  Appellant,  as  heir  of  entail. 
So  it  is  put  by  the  Respondents  themselves,  in  their 
pleadings  in  the  court  below.  In  their  condescend- 
ence they  broadly  argue,  that  it  is  in  substance  a 
disposition  in  favour  of  the  heirs  of  entail ;  and  so 
it  was  held  by  the  two  successive  judgments  of  the 
Lord  Ordinary  (Balgray),  who  pronounces  the  deed 
of  1 790  to  be  a  settlement  in  favour  of  the  heirs 
of  entail.  Whether  the  conditions  of  the  convey- 
ance are  to  be  fulfilled,  and  in  favour  of  whom,  are 
different  questions,  which  may  be  discussed  after- 
wards in  a  different  proceeding. 

The  objections  as  to  the  Kelso  lands,  that  the 
condition  is  not  imposed  on  the  disponees  in  the 
death-bed  deed,  and  that  it  contains  no  disposition 
in  favour  of  the  heirs,  must  be  admitted  gs  facts ; 
but  the  question  of  law  returns,  whether  the  heir  is 
not  entitled  to  reduce  the  death-bed  deed  r   A  gift 
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by  liege  poustie  to  an  heir,  or  a  trustee  for  the  heir, 
or  to  him  through  the  medium  of  a  stranger,  upon  anj 
condition,  does  not  destroy  his  right  to  challenge  a 
death-bed  deed.  If  a  gift  to  any  other  person,  on  con- 
dition to  convey  to  the  heir,  with  a  power  of  revoca- 
tion, defeats  the  right  of  the  heir,  the  law  of  death- 
bed is  futile,  as  being  open  to  the  plainest  evasion. 
As  to  the  objection,  that  the  conditions  imposed  in 
the  conveyance  exclude  him,  and  particularly,  that 
the  estate  is  to  be  conveyed  subject  to  the  fetters  of 
the  entail  of  Roxburghe  :  what  is  to  prevent  his  ful- 
filling the  conditions,  if  necessary,  and  taking  the 
estate  as  heir  quasi  beneficial  disponee  ?  A  right  in 
the  heir  to  redeem  lands,  or  a  right  to  lands  subject 
to  a  burden,  may  be  less  in  quantity  or  degree,  but  in 
quality  is  the  same  as  an  absolute  right,  and  equally 
protected  in  favour  of  the  heir  by  the  law  of  death- 
bed.    The  death-bed  deed  is  equally  to  his  preju- 
dice, whether  he  is  to  take  as  heir  or  disponee,  and 
whether  it  be  directly,  or  through  the  intervention 
of  the  Ladies  Ker,  or  the  Respondents,    as  their 
substitutes.     In  the  case  of  a  wadset  the  redeemable 
right  is  vested  in  the  wadsetter ;  but  the  ancestor 
cannot  dispone  the  lands  on  death-bed  to  the  preju- 
dice of  the  heir ;  nor  is  he  excluded  from  redemp- 
tion, because  he  cannot  be  served  as  heir,  but  must 
take  by  reconveyance. 

It  is  objected,  that  as  to  the  Kelso  lands,  the 
Appellant  in  his  summons  founded  on  his  right, 
under  the  disposition  of  1 790 ;  but  he  founded 
mainly  on  his  right  as  heir  of  investiture,  a  right 
which  appears  on  the  face  of  that  deed ;  and  if 
the  fact  were  as  contended,    the  rules  of  Scotch 
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pleading  do  not  exclude  a  party  founding  upon  a  1820. 
deed  in  his  summons,  from  abandoning  that  ground  ^oxjurche 
in  court,  and  claiming  as  heir.  The  disposition  of  in- 
lands subject  to  redemption,  it  is  contended,  makes 
the  heir  a  disponee,  and  that  the  right  of  redemption 
is  personal  to  the  heir,  which  right  he  cannot  exer- 
cise without  acknowledging  the  validity  of  the  deed 
under  which  he  takes.  But  the  disposition  only 
qualifies  the  right  of  the  heir,  still  leaving  to  him 
that  character ;  the  right  of  redemption  is  real  in  the 
heir,  as  by  the  exercise  of  that  right  he  is  reinstated 
in  his  inheritance.  The  objection,  that  the  condition 
was  to  be  performed  after  the  Duke's  decease,  within 
a  time  which  is  past,  and  that  it  cannot  now  be 
performed,  is  too  technical  and  too  inequitable  to  be 
maintained.  The  question  has  been  under  litiga- 
tion ever  since  the  Duke  s  death,  and  no  payment 
could  be  made  till  the  death-bed  deed  was  reduced. 

For  the  Respondents : — The  Attorney  General 
and  Mr.  Cleric.  • 

« 

The  lands  which  are  the  subject  of  controversy 
were  settled  by  simple  destination,  without  fetters^ 
upon  the  heirs  of  entail  of  the  Roxburghe  family. 
These  lands  were  given  by  the  deed  of  1 790,  a  deed 
inter  vivos  to  the  Ladies  Ker,  upon  conditions ;  one 
of  which  is,  the  power  reserved  to  revoke  and  alter. 
That  power  existed  without  reservation ;  but  the 
clause  dispensing  with  delivery  is  considered  neces* 
sary  where  the  author  intends  to  keep  the^deed  in 

•  Since  raised  to  the  Bench  of  the  Court  of  Session,  under 
the  title  of  Lord  Eldin. 
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i8sa  his  repository ;  and,  according  to  the  general  opinion^ 

noxBUROHE  *  deed  is  ineflPectual  without  such  clause,  if  not  de- 

^-  livered.     The  deed  of  1 7Q0  remained  in  force  and 
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unaltered  until  the  execution  of  the  deed  of  1 803, 
whereby  a  new  disposition  is  made  of  the  estate,  so 
far  as  it  is  thereby  vested  in  trustees.  The  bene- 
ficial interest  might  not  ultimately  have  been  affected 
by  that  deed.  It  is  by  the  deed  of  1 804,  operating 
upon  ,the  trusts  of  the  deed  of  1 803,  that  the  estate 
is  destined  to  the  Respondents,  the  beneficial  devisees. 
The  question  arising  out  of  this  state  of  facts  is  one 
purely  of  Scotch  law. 

Arguments  drawn  by  analogy  from  the  law  of 
England  are  dangerous  to  be  applied  in  deciding  on 
questions  of  the  law  of  Scotland.  By  the  law  of 
Scotland,  a  person  possessed  of  an  hereditary  right, 
without  fetters,  has  power  to  dispose  in  liege  poustie ; 
he  may  reserve  a  power  of  revocation  on  death -bed. 
It  is  admitted  that  by  the  same  law  a  person  cannot 
on  death-bed  dispose  of  heritahle  property  to  the 
prejudice  of  his  heir. 

The  Duke  of  Roxburghe  had  complete  dominion 
over  the  property  in  question,  of  which  he  made  a 
disposition  by  the  deed  of  1 790.  If  this  had  been  the 
only  instrument  executed  by  him,  it  is  not  disputed 
by  the  Appellant  that  it  would  have  been  a  good  dis- 
position. By  that  deed  he  reserved  a  power  to 
revoke  on  death-bed ;  by  the  deed  of  1803  he  gives 
the  whole  residue  of  his  estate  and  effects,  consisting 
of  realty  and  personalty,  in  trust  for  such  persons 
and  uses, as  he  had  directed  or  should  direct  by  any 
deed  thereafter  to  be  executed. 

It  has  been  argued  at  the  bar  tliat  this  deed  alone 
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operated  as  a  revocation    of  the    deed   of  1 790.       ^^j^Q-    , 
It  was  not  so  argued  in  the  court  below ;  but  that  roxburohb 
the  deeds  of  1 803  and  1S04  together  so  operated.         ciiupK. 
If  no  death-bed  disposition  had  been  made,  it  is 
clear  that  the  Ladies  Ker  would  have  been  entitled 
under  the  residuary  clause  in  the  first  of  those  deeds. 
For  the  deed  of  1 803  expressly  refers  tp  that  of 
1 790 ;  and  it  seems  to  be  admitted  in  the  proceed- 
ings below  by  the  Appellant,  that  the  deed  of  1 790 
remained  in  operation,  so  far  as  it  was  not  altered 
by  that  of  1 803,  until  the  execution  of  the  deed  of 
1 804.   And  such  appears  to  be  the  right  construction 
from  a  passage  in  the  speech  of  the  Lord  Chancellor, 
in  the  case  of  *  Ker  v.  Wauchope.     It  was  lawful 
to  revoke  by  a  liege  poustie  deed,  although  not  by 
a  death-bed  deed.     The  language  of  the  deed. of 
1 804  becomes  important  in  considering  whether  it  is 
or  is  not  a  revocation  of  the  deed  of  1803.     The 
deed  of  1 804  is  a  deed  of  appointment  or  instruction 
to  his  trustees  already  named  in  the  deed  of  1 803. 
By  the  deed  of  1 804  he  gives  to  those  trustees  the 
power  to  sell  the  real  and  personal  estates  already 
vested  in  them  by  the  former  deed,  and  to  apply  the 
produce  in  payment  of  legacies,  and  upon  the  other 
trusts  specified  in  that  deed.     So  far  is  this  from  an 
intention  to  revoke  the  deed  of  1803,  that  it  is 
founded  upon  it,  and  the  authority  is  derived  from 
it.    It  is  on  this  ground  that  the  two  deeds  together 
are  said  to  be  a  revocation  of  the  deed  of  1 790. 

To  reduce  a  death-bed  disposition,  it  must  be  to 
the  prejudice  of  the  heir,  and  no  one  else  can  ques* 

•  Ante,  Vol.  1.  p.  1.     The  passage  is  not  reported.    It  pro- 
bably occurred  incidentally  in  stating  the  fact^  of  the  case. 
VOL-   II.  X  X 
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1820.       tion  it.     The  law  of  death-bed  was  made  in  favour 
'  of  the  heir  *. 

EOXBURGHE. 

V.  If  there  has  been  a  liege  poustie  disposition  to  a 

stranger,  the  heir  at  law  cannot  question  the  death- 
bed disposition  ;  although  on  death-bed  a  disposition 
in  favour  of  the  heir  may  so  far  be  made  as  to  revoke 
a  liege  poustie  disposition  made  against  him  t. 

A  party  may  by  a  liege  poustie  deed  reserve  a 
power  to  alter  on  death-bed.   The  arguments  on  the 
other  side  would  show,  that  a  death-bed  disposition 
operates  as  a  revocation  of  the  liege  poustie  deed. 
Rowan  v.  Alexander  is  not  the  only,  nor  even  the 
first  case  on  the  subject.     It  was  both  preceded 
and  followed  by  others  decided  on  the  same  prin- 
ciples.    In  Ker  v,  Ker  tt  a  deed  made  partly  in 
favour  of  a  grandchild,  the  son  of  the  second  scm  of 
the  disponer,  was  delivered  by  him  sub  sUentio  to  a 
stranger.      The  diqM)ner  afterwards,  on  death-bed, 
required  the  depositary  to  redeliver  the  deed,  and 
having  obtained  possession  of  it,  delivered  it  to  a 
notary,  to  whom  he  also  gave  two  blank  papers,  with 
his  signature,  desiring  him  to  fill  up  the  one  with  a 
disposition  to  his  second  son,  the  other,  with  a  dis- 
position to  the  only  daughter  of  his  eldest  son,  who 
was  dead.     Upon  these  facts  it  was  held,  that  the 
first  delivery  was  conditional,  and  that  the  reddling 
was  effectual,  although  made  on  death-bed  ;  seeii^ 
thereby  the  heir  had  no  prejudice,  since,    if  the 
death-bed  deed   were   reduced,   the  former  liege 

*  Regiam  Majest.  Stair.     Erskine's  Princ  of  the  Law  of 
Scotland, 
t  See  Crau/urd  v.  Couits.     Post. 
X  Stair>  p.  474.  499.  Diet,  of  Decis.  3350. 
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poustie  deed  was  set  up.     The  disponee  in  the  first       ^^'^0* 
deed  could  not  challenge  it,  because  that  deed  was 

made    revocable*  on  death-bed,    which   is  lawful 
as  against  all  persons  but  the  heir. 

In  Craufurd  v.  Couils  there  was  an  interval* 
during  which  the  right  of  the  heir  at  law  revested 
in  him.  But  where  there  is  a  virtual  revocation 
there  is  no  such  revestmentf.  In  M^Kean  v. 
Russellj  where  a  creditor  having  taken  a  bond  pay- 
able to  himself,  if  living,  and  aflter  his  decease  to- 
persons  therein  named  as  substitutes,  with  a  power 
reserved  to  him  at  any  time  of  his  life  to  receive 
aind  discharge  the  same,  without  consent  of  the  sub- 
.stitutes,  exercised  the  power  on  death-bed  by  dis- 
poning the  bond  to  persons  not  being  either  the 
substitutes  or  his  heirs  at  law ;  this  disposition  be* 
ing  Questioned,  in  an  action  <X  reduction  upon  the 
head  of  deaith-bed,  it  was  argued  for  the  heir,  that 
the  death-bed  deed  annulled  the  substitution,  and 
revested  his  right ;  and  although  by  the  same  act  the 
subject  was  disponed  to  strangers,  the  alienation  was 
ineffectual  as  against  him,  hevag  done  on  death-bed. 
But  these  reaisons  of  reduction  were  repelled  by  the 
court  X. 

As  to  Rowan  v.  Alexander^  it  is  said  the  pro- 
perty was  but  small,  and  the  question  not  tinich  dis- 
cussed in  the  court  below.  The  case  i^as  fully 
argued  both  there  and  in  this  house.  The  Uege 
poustie  deed  in  that  case  was  most  materially  altered 

*  By  implication  under  the  circutnbtances  of  the  delivieiy. 

f  Ker  V.  Ker,  ^  sl 

I  Diet,  of  Decis.  Deathbed,  p.  3277. 
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1820.       by  the  death-bed  disposition.     It  is  in  almost  every 
circumstance  similar  to  the  present  case. 
V.  It  is  admitted  that  by  a  death-bed  disposition  the 

liege  poustie  deed  may  be  burdened ;  what  is  that 
but  a  revocation  pro  tanto  ?  Rowan  v.  Alesander 
was  decided  in  1 775.     Many  estates  are  held  upon 
the  law  as  settled  by  that  case. 
It  was  followed  by  the  case  o(  Donaldson  *.    On 

*  Donaldson  v.  M^Kenzie,  izoth  July  1776.  The  case  is 
not  reported.  The  following  is  a  short  outline  of  the  hcts, 
pleadings  and  judgment : — John  Donaldson,  booksiener  in 
London,  adjudged  certain  subjects  in  the  neighbourhood  of 
Edinburgh  as  belonging  to  Alexander  Thompson.  In  that 
process,  Mrs.  M'Kenzie  of  Redcastle,  daughter  of  James 
Thompson,  by  a  second  marriage,  appeared,  and  insisted 
tfiat  the  subjects  sought  to  be  adjudged  belonged  to  her;  asd 
to  prove  this  to  be  the  fact,  she  produced,  ist,  A  mutual  dispo- 
sition (i  768)  between  her  father  and  mother,  diq[>omDg  to  them- 
selves, and  to  Mrs.  M*Kenzie  and  her  heirs,  their  whole  herit* 
able  and  moveable  estate.  2dly,  A  hologn^  deed,  dated 
1 3th  Sept.  1 769,  by  which  James  Thompson  conveyed  to  her  the 
subjects  in  question.  3dly,  A  trust  disposition  by  James 
Thompson,  with  consent  of  his  spouse,  conveying  his  whole 
estate  to  trustees  for  certain  purposes  therein  expressed.  This 
trust  disposition  was  executed  in  lecto^  and  Mr.  Donaldson  in- 
sisted that  the  trust  deed  should  be  reduced  upon  that  ground, 
in  as  far  as  it  was  prejudicial  to  Alexander  Thompson,  the 
heir  of  his  father.  As  to  the  holograph  deed,  Mrs.  M'Kenzie 
could  not  prove  its  date ;  and  of  course  it  was  held  to  have 
been  executed  m  kcto.  And  lastly,  with  regard  to  the  mutual 
disposition  of  1768,  Mr.  Donaldson  insisted  that  it  was  revoked 
by  the  trust  disposition. 

Lord  Monboddo,  Ordinary,  repelled  this  plea  of  Mr.  Dim- 
aldson,  who  reclaimed  to  the  court ;  putting  his  cause  upon 
the  following  points : — ^*  That  both  in  law  and  in  equity  he  is 
^*  entitled,  as  creditor  to  the  heir  apparent,  to  insist,  1^,  Thai 
^  the  nuitual  disposition  and  settlement  founded  on  is  effi^tu- 


ItOXBUROUE 

V, 
WAVCHOP£. 


ON  APPEALS  AND  W1UT5  OF  ERUOtt.  647 

advising  the  petition  in  Donaldson* s  case,  it  was       1820. 

»  k^ 

refused  without  answer,    on  the  ground  that  the 
death-bed  disposition  was  not  to  the  prejudice  of  the         »• 
heir. 

The  case  of  Craiifurd  v.  Coutts  was  decided  on 
the  ground  that  an  express  revocation  revested  the 
right  in  the  heir,  and  then  the  death-bed  deed  was 
to  the  prejudice  of  the  heir.  The  Lord  Chancellor 
in  that  case  held*,  that  at  the  time  of  the  death-bed 
disposition  there  was  no  effectual  7ie^^ /^ot^/ie  deed 
in  existence. 

'^  ally  revoked  by  the  trust  disposition;  and  i\  Thatiie  is 
'^  entitled  to  reduce  the  said  trust  disposition  ex  capile  lectin 
*'  without  giving  effect  to  the  former  deed ;  or  in  other  wordsf 
''  to  use  the  trust  disposition  to  cut  down  the  former  settlement, 
'*  and  thereafter  to  reduce  the  same  disposition  as  executed  on 
"  death-bed." 

In  support  of  the  last  of  these  propositions,  Mr.  Donaldson 
founded,  at  great  length,  upon  the  case  of  Cunningham  * ;  in- 
sisting that  it  was  a  well-founded  decision ;  but,  on  moving  his 
petition,  the  court  was  of  opinion  that  the  case  of  Cunningham 
was  erroneously  decided.  Lord  President  Dundas  and  Lord 
Corrington  said,  that  they  knew  the  history  of  that  cause  verj 
well;  that  beforie  it  came  to  be  heard  at  the  bar  of  the  House 
of  Lords,  the  parties  understood  that  Lord  Hardwicke,  then 
Chancellor,  thought  that  the  interlocutor  of  the  Court  of  Ses- 
sion was  ill-founded ;  in  consequence  of  which  understanding 
the  matter  was  compromised  by  payment  of  a  large  sum  of 
money.  When  counsel  were  caUed  to  the  bar  the  cause  was 
not  argued ;  but  it  was  stated  that  the  matter  was  made  up,  and 
that  both  parties  concurred  in  wishing  the  decree  to  be  af- 
firmed. Upon  which  Lord  Hardwicke  observed  from  the 
woolsack,  that  the  Respondent  had  done  wisely  in  not  risking; 
a  judgment,  and  thus  the  interlocutor  was  affirmed. 

*  See  note  at  the  end  of  the  Case. 


*  Cunningham  X.  Whiteford  FaUonci-,  lOth  Jun«  1^48. 
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1820.  In  the  court  below,  Lord  Gillies,  in  the  disscus- 

sion  of  the  present  case,  said,  as  to  the  case  of  Roxvan 
^'         V.  Alexander  J  "  That  even  if  wrong  it  ought  to  be 

WA  L*CHOP£  ^^ 

"  upheld;*'  and  he  conceived  "  that  there  was  a 
'^  great  difference  between  implied  and  express 
"  revocation.**  The  term,  "  implied  revocation," 
cannot  properly  be  applied  to  this  case :  according 
to  the  law  of  England  it  always  proceeds  upon  the 
supposition,  that  the  grantor  has  power  to  grant. 
There  is  no  case  in  which  it  has  been  held  that  a 
deed  executed  by  a  person  having  no  power  can  be 
a  revocation.  By  the  law  of  Scotland,  upon  a  deed 
inter  vivos,  such  as  the  liege  poustie  deed  in  this 
case,  a  power  being  reserved  to  alter  on  death-bed, 
it  could  only  be  altered  by  express  exercise  of  the 
power ;  and  the  execution  of  a  subsequent  deedy 
which  is  destroyed  by  legal  challenge,  was  never  in 
that  law  held  to  be  such  an  exercise  of  the  power. 
That  implied  revocations  have  the  same  efiect  in 
law  as  express  revocations,  is  a  doctrine  contradicted 
by  authorities  in  the  law  of  Scotland,  showing  that 
parties  whose  interest  it  was  to  contend  for  that  doc- 
trine, and  who  must  have  succeeded  if  it  had  been 
well  founded,  never  thought  of  resorting  to  it  as  an 
argument  in  support  of  their  claims  *.  The  dis- 
tinction between  express  and  implied  revocations  is 
established  by  the  cases  of  Rowan  v.  A lea:ander  and 
Craujurd  v.  Coutts  t.     On  that  point  the  Judges  of 

*  See  Kilkerran,  p.  151,  Firday  v.  Birkmj/re,  29th  July  1779. 
Case  of  Tel  Per,  Jan.  14,  1806. 

t  See  also  the  opinion  of  Bankton,  upon  a  case  stated  by  him, 
B.  3.  tit.  4.  8.  49. 
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the  Court  of  Session,  who  delivered  their  opiilions  in       182a 
this  case,  were  unanimous.  ^i^^^^^^Z^ 

There  is  no  such  head  in  the  dictionary  as  implied         v* 

wauchope» 

revocation,  and  the  term  itself  is  foreign  to  the  law  of 
Scotland.  The  cases  of  j9r^^;;7e(;?  revocation  are  totally 
diflferent ;  as  where  a  legacy  is  given,  and  the  subject 
of  the*  gift  is  afterwards  disposed  of  otherwise ;  or 
where  a  specific  legacy  is  followed  by  a  general  dis- 
position of  all  the  funds,  including  that  legacy : 
there  it  is  rather  a  question  of  preferable  disposition 
than  of  implied  or  even  presumed  revocation.  If 
by  law  the  disponer  has  the  power  on  death->bed  to 
substitute  a  new  object  of  his  bounty  in  the  place  of 
the  liege  pomtie  disponee,  how  is  that  end  to  be 
effected  ?  According  to  the  argument  of  the  Appel- 
lant, on  the  doctrine  of  implied  revocation,  the  at- 
tempt  to  make  a  new  disposition  operates  to  displace 
the  right  of  all  the  disponees,  and  gives  the  benefit 
to  a  party  excluded  by  the  author.  Such  a  doctrine, 
if  admitted,  could  only  have  the  effect  to  prevent 
any  disposition  after  a  deed  in  liege  poustie. 

It  is  to  be  observed,  that  the  deed  of  1790  con- 
veyed no  right  to  the  disponee  at  the  time  of  its  exe« 
cution.  It  was  an  undelivered  deed,  kept  in  the 
repositories  of  the  author,  and  containing  an  ex- 
press reservation  of  power  to  revoke.  The  effect  of 
such  a  deed  is  suspended,  both  as  to  the  heir  and 
the  disponee,  until  the  death  of  the  author.  In  a 
testamentary  instrument,  the  event  of  death  operates 
as  a  delivery.  If  it  be  revoked,  the  right  of  the 
heir  revives,  or  rather  remains  unaffected.  But  how 
is  the  jiower  of  revocation  to  be  exercised  ?  Erskine  * 

*  B.  3.  tit.  B.  8.  j|8. 
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i8go-  says,  ^*  Where  it  is  actually  revoked  the  heir  may 
EoxBuncHE  pursue  reduction  of  any  subsequent  deed  made  on 
rn^^^v  death-bed  to  his  prejudice.**  By  actual  revocation 
can  he  mean  implied^  or  any  thing  less  than  express 
revocation  ?  The  deed  to  be  reduced  must  be  subse- 
quent to  the  revocation,  according  to  the  doctrine 
expressed  in  that  passage,  which  excludes  the  no- 
tion of  a  revocation  in  favour  of  the  heir  by  a  deed 
which  is  intended  to  operate  in  favour  of  another 
object  of  the  author's  bounty.  That  in  such  case 
there  should  be  an  implied  revocation  is  a  contra- 
diction in  terms. 

If  the  analogy  of  English  law  is  to  prevail,  the 
question  is  decided  by  the  case  of  Goodright  v. 
Glazier*  y  which  is  law,  notwithstanding  the  case 
of  Moore  v.  Moore  t.  A  second  will  being  cancelled 
sets  up  the  first. 

As  to  the  cases  from  Rolle's  Abridgment,  they  are 
on  the  ground  that  an  alteration  in  the  estate  has 
taken  place,  which  alters  the  seisin ;  so  that,  tech- 
nically, the  party  has  not  the  same  estate.  That 
rule  of  law  depends  on  the  words  of  the  statute  of 
wills. 

The  case  in  Cowper  X  was  decided  on  the  ground 
of  express  revocation,  by  one  of  the  modes  pre- 
scribed,  and  having    operation    according   to   the 

•  Burr,  p  2512.  f   Qua  Supra, 

I  Burtenshau)  v.  Gilbert^  p.  49.— In  this  case  there  were 
two  parts  of  the  first  wD],  one  of  which  being  in  the  possession 
of  the  testator  was  cancelled;  the  other,  being  a  duplicate,  in  the 
possession  of  a  depositary  of  the  testator,  was  found  uncancelled 
in  the  room  where  the  testator  died.  The  opinion  of  the  court 
was,  that  both  parts  were  cancelled  by  the  cancellation  of  one. 
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words  of  the  statute  of  frauds.     If  the  second  will       1820. 
is  to  be  reduced  on  the  ground  of  incapacity  in  the 
testator,  it  cannot  be  looked  at  for  any  purpose         ^- 
whatever,  and  then  the  first  instrument  remains  in 
operation.     It  comes  under  the  principle  of  decision 
in  Goodright  v.  Glazier. 

In  the  cases  of  Penm/cookv.  Thomson^  Hepburn. 
v.  Hepburn^  and  Davidson  v.  Davidson^  there  was 
no  previous  deed  in  liege  poustie  to  exclude  the 
heir.  In  the  first  the  deed  was  signed  blank,  and 
filled  up  on  death-bed  with  the  name  of  the  dis- 
ponee. 

If  the  gift  were  to  a  person  incapable  o^  taking, 
the  case  might  be  different ;  and  if,  even  to  a  dying 
person,  according  to  the  extreme  case  put  by  the 
Appellant,  a  question  might  arise,  whether  such  deed 
were  not  null  and  void,  as  fraudulent  and  fictitious  ? 
Cases  of  fraud  are  decided  upon  the  peculiar  ground 
of  fraud. 

If  there  have  been  no  cases  on  implied  revocation 
since  the  decision  in  Rowan  and  Alexander j  it  must  - 
be  on  the  ground  that  the  law  is  considered  as 
settled.  Here  is  no  express  revocation  as  in  Cravr 
Jurd  V.  CouttSj  but  on  the  contrary,  a  reference  to  the 
previous  deed,  which  is  evidence  that  the  interest  of 
the  heir  is  cut  off;  and  if  revoked  in  any  sense,  can 
only  be  to  the  effect  of  transferring  the  estate  and 
right  to  the  new  disponee.  If  implications  are  to 
prevail,  there  is,  with  other  implications,  an  implied 
assignation  to  the  liege  poustie  deed,  to  make  the 
gift  to  the  new  disponee:  effectual. 

It  has  been  argued  that  the  Ladies  Ker  having 
repudiated  the  deed  of  1790,  the  title  of  the  heir  at 
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kw  Tests;  but  tliere  must  be  somethiug  to  repu- 
date.     They  had  not  an  absolute,  but  only  a  qua- 
hSkd  and  conditional  right,   subject  to  the  power 
to   alter   on  death-bed,    which   power  was  ^er- 
ased by  the  testator;    and  neither  they  nor  the 
Appellant  as  disponees  can  question  the  death-bed 
di^iosition.     They  could  only  repudiate  for  them- 
adres,  not  for  other  parties  interested  :  as  to  them 
it  is  res  hUtr  alias  acta.     According  to  the  state  of 
law  supposed  in  this  argument,  the  death-bed  dispo- 
nee  and  the  liege  poustie  disponee  may,  by  collu. 
sion,  exclude  the  heir ;  or  the  heir,  and  the  liege- 
pausHe  disponee  may,  by  a  similar  operation,  exchide  • 
the  death-bed  disponee ;  and  the  effect  of  the  author's 
bounty  will  depend  upon  the  contriyanoe  of  the  par- 
ties :  but  no  such  attempt  has  ever  been  heard  of  in  the 
law.     There  is  no  ground  for  this  doctrine  of  repu- 
diation.    The  estate  does  not  vest  during  the  life  of 
the  disponer,  and  it  requires  no  acceptance  at  his 
death,  but  vests  immediately  upon  that  event.    In 
the  Bargany  case  the  party  repudiated  by  an  instru- 
ment duly  executed.    There  must  be,  together  widi 
the  repudiation,  an  investment  of  the  right  in  another- 
which  in  heritable  rights,  can  only  be  effected  ac- 
cordii^  to  the  known  forms  of  law.     Tlie  deed 
executed  on  death-bed  constituted  a  right  preferable 
to  the  right  contemplated  by  the  deed  of  1 790 :  that 
deed  became  aqcessary  to  l^e  deed  on  death-bed,  by 
the  will  and  intention  of  the  author,  and  the  hdr 
has  no  interest  in  t£e  disposition.     Aecor^ng  to 
English  law,  if  aa  estate  is  gives  to  A.^  witli  a  con- 
dkion  to  pay  a  sum  of  money  to  B.,  A.  may  repu- 
diate, but  he  cannot  dis^[)point  the  legatee. 
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By  the  deed  of  1 790,  the  Kelso  lands  are  given 
to  the  Ladies  Ker  to  convey  to  the  heirs  of  entail, 
on  payment  of  a  certain  sum  on  a  given  day.  This  _  -». 
confers  no  right  upon  the  heir  in  his  representative 
character.  It  is  a  privilege  affecting  the  lands,  whether 
entailed  or  unentailed.  As  heir  of  entail  he.  could 
have  no  claim  to  unentailed  lands  ;  and,  with  re- 
spect to  lands  entailed  by  simple  destination,  he  was 
excluded  by  the  deed  on  death-bed.  It  is  argued, 
that  by  the  operation  of  that  deed  he  is  remitted  to 
the  right  under  the  deed  of  1 790.  But  in  what 
character  is  he  to  maintain  that  right?  not  as  heir, 
but  as  disponee.  The  legacy  of  a  right  to  purchase 
the  lands  was  displaced  by  a  subsequent  disposi- 
tion. By  the  deed  of  1 790,  the  heirs  of  entail  were 
put  out  of  the  investiture  of  the  lands.  Suppose 
the  disposition  had  been  in  favour  of  heirs  of  linCf 
could  the  heirs  of  entail  have  raised  a  claim  ?  To 
support  such  claim  the  heir  must  be  a  person  who  is 
deprived  of  the  estate  by  the  death-bed  disposition. 
But  in  this  case  he  was  deprived  by  the  previous 
deed  of  1790.  The  claim  must  be  supported  on 
the  ground  that  by  the  will  they  have  a  right  as  heirs 
of  entail ;  but  it  is  no  right  to  the  lands ;  it  is  a  mere 
personal  obligation  on  the  Ladies  Ker,  the  disponees. 
The  offer  was  to  be  made  within  the  time  limited 
by  the  deed,  which  has  not  been  done,  and  it  is  now 
too  late. 

The  Lord  Chancellor : — 

[In  the  course  and  at  the  conclusion  of  the  ail- 
ment.] 

Testamentary  deeds  executed  in  liege  poustie 
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1890.  usually  contain  a  power  to  revoke.  It  is  argued  that 
a  revocation  of  the  deed  revokes  the  power,  which  is 
part  of  it  But  unless  the  power  is  expressly  re- 
voked, no  court  can  impute  to  the  author  of  a  deed 
the  absurdity,  that  he  means  to  revoke  a  power  which 
he  professes  to  exercise. 

On  the  points  as  to  the  repudiation  and  the  Kelso 
estates,  the  judges  of  the  Court  of  Session  having 
differed,  it  is  necessary  that  those  questions  should 
be  accurately  considered.  As  to  the  question  of 
implied  revocation  ;  if  we  are  to  act  on  the  maxim  of 
stare  decisis^  the  judgment  cannot  be  disturbed.  The 
deed  in  liege  poustie  reserves  a  power  of  revocation ; 
by  making  another  disposition  under  the  authority  of 
the  power,  it  must  be  supposed  that  the  disponer 
intended  to  do  something  effectual ;  and  it  cannot  be 
implied  that  by  the  exercise  of  the  power  he  meant 
to  revoke  it.' 

35  May.  i8io.  The  Lord  Chancellor  : — Having  looked  carefully 
into  this  case,  I  can  see  no  sufficient  reason  for  say- 
ing that  this  judgment  should  be  altered.  It  appears 
to  me,  upon  the  best  consideration  I  can  give  to  the 
case,  that  upon  all  the  points  controverted  at  the  bar 
the  Respondent  is  right. 

Judgment  affirmed. 


ON  APPEALS  AND  WRITS  OF  ERROR. 


655 


William  Moodie/ an  infant^  the  repre-^ 
sentative  of  Mrs.  Elizabeth  Craufurd, 
otherwise  Howieson,  Widow,  deceased, 
by  the  Reverend  James  Moodie,  his 
father,  and  William  Beveridoe,  Trus- 
tee of  the  said  Mrs.  £.  Craufurd, 
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Thomas  Co utts.  Esquire,  Banker  in  h^ndon^Respandent. 

By  Revivor. 

Colonel  Craufurd,  beingpossessed  of  the  estates  of 
Craufurdland  and  Monkland,  in  the  county  of  Ayr,  and  of 
certain  superiorities  in  the  county  of  Renfrew,  all  of  which 
he  held  in  fee  simple  in  the  year  1771,  executed  a  dispo- 
sition of  the  estates  of  Craufurdland  and  Monkland  in 
the  following  terms:  **  In  favour  of  myself  in  liferent, 
"  and  to  the  heirs  male  lawfully  to  be  begotten  of  my 
body;  whom  failing,  to  Sir  Hueh  Craufurd  of  Jordan- 
hill,  baronet,  and  the  heirs  male  lawfully  begotten,  or 
to  be  begotten  of  his  body  ;  which  failing,  to  the  heirs 
male  lawfully  begotten  of  the  now  deceased  William 
"  Craufurd,  merchant  in  Glasgow,  my  cousin ;  which 
**  failing,  to  the  heirs  male  lawfully  begotten  of  the  also 
**  deceased  John  Craufurd,  late  surgeon  in  Glasgow,  his 
brother ;  whom  all  failing,  to  my  own  nearest  heirs  and 
assignees  whatsoever  in  fee,  heritably,  and  irredeem- 
ably>  all  and  whole,  &c. 

'*  Providing  and  declaring,  as  it  is  hereby  expressly 
provided  and  declared,  that  notwithstanding  the  right 
of  fee  and  property  of  the  lands  above  msponed  is 
hereby  conceived  and  taken  in  fovour  of  the  heirs  male 
of  my  own  body ;  whom  failing,  to  the  heirs  male  of  the 
several  other  persons  before  mentioned,  substituted  to 
them,  and  that  heritably  and  irredeemably;  yet,  never- 
theless I  do  hereby  reserve  to  myself  full  power  and 
liberty  at  any  time  of  my  life,  et  etiam  in  artictdo  mortis, 
to  alter,  innovate,  annul,  and  make  void  these  presents, 
either  in  whole  or  in  part,  and  to  infringe  upon,  or 
totally  change  the  foresaid  series  of  heirs,  and  course 
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cEAUFUEn    **  ^^  order  of  succession  above  devised ;  as  also  to  wad- 
V,  **  set,  contract  debts,  and  grant  heritable  bonds  or  other 

couTTs,  **  securities  upon  tlie  lands  and  others  above  disponed, 
''  as  I  shall  tnink  proper,  and  burden  and  affect  the 
**  same  to  what  extent  I  may  see  necessary ;  and  sick- 
''  like  to  sell,  alienate,  and  dispone  the  naill  foresaid 
lands  or  any  part  thereof,  and  in  general  to  do  every 
deed  and  exercise  every  act  of  property  that  any  un- 
limited fiar  by  law  can  do;  and  that  without  the 
advice  or  consent  of  the  heirs  male  of  my  own  body,  if 
*'  any  there  shall  hereafter  be,  or  of  the  other  lieirs  male 
*'  substituted  to  them  in  the  order  above  mentioned,  to 
**  be  adked  or  obtained  fot*  that  purpose ;  as  also  noi- 
*'  withstanding  any  charter  or  infeftment  that  may  have 
"  followed  hereupon." 

This  deed,  wnich  was  executed  by  Cdonel  Craufoid 
in  liege  poustie,  was  not  delivered  to  the  di8i>onees9  or  any 

Serson  tor  them,  but  remained  in  the  repositories  of  th^ 
isponer. 

On  the  13th  of  February   1793,   Colonel   Craufard 
executed  a  deed  by  which  ne  conveyed  the  estate  of 
Craufurdland  to  the  Respondent :  "  For  the  love,  favour, 
**  and  affection  I  have  and  bear  to  Thomas  Coutts,  Esq. 
"  banker  in  London,  and  to  the  end  that  all  dispates 
and  differences  which  might  arise  upon  my  death 
touching  the  succession  to  my  estate  and  means,  aiay 
be  obviated  and  prevented/'  &c.    After  conveying  the 
lands  and  estates  of  Craufurdland,  and  after  providing  for 
the  payment  of  Colonel  Craufiird's  debts,  funeral  ex- 
penses, and  legacies,  the  deed  declares  that  the  Reapoodent 
and  his  heirs,  succeeding  in  the  estate  of  Craufdrdla&d, 
shall  assume  and  bear  the  surname  and  arms  of  Crairfdrd 
of  Craufurdland. 

The  deed  also  contains  a  clause  in  the    following 
words :  "  And  I  hereby  revoke  and  recall  all  ibnner  dis- 
positions, assignations,  or  other  deeds  of  a  testamentary 
nature  formerly  made  and  panted  by  me,  to  whaitever 
person    or  persons  precedmg  the  date  hep?eof ;   and 
particularly  a  deed  granted  oy  me  in  the  year  17,71, 
*^  settling  my  estate  upon  Sir  Hugh  Craufmd  of  J<»diOi- 
"  hill,  bart  and  his  heirs ;  and  I  declare  the  saine  to  be 
void  and  null,  so  far  as  these  deeds  ajr^  conceived  in 
favour  .of  the  persons  to  whom  they  are  granted,  b«t  to 
be  valid  and  sufficient  to  the  extent  of  the  powers 
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"  therein  reserved  to  me  to  revoke,  alter,  or  innovate  the    cbaufukd 
"  same,  to   the  eflfect  only  of  making  these  presents         w. 
"  effectual  in  favour  of  the  said  Thomas  Coutts  and  his      courrs. 
"  foresaid." 

This  deed  also  conveys  to  the  Respondent  the  superi- 
orities in  the  county  of  Kenfrew,  which  were  not  conveyed 
to  Sir  Hugh  Craunird  by  the  former  disposition  in  the 
year  1771. 

Colonel  Craufurd  died  on  the  19th  February  1793. 
Of  the  same  date  with  the  disposition  of  the  lands  of 
Craufurdland  in  the  Respondent  s  favour.  Colonel  Crau- 
furd executed  a  separate  deed,  by  which,  without  com- 
munication with  the  Respondent,  he  conveyed  to  him 
the  lands  of  Monkland,  in  consideration  of  a  sum  (not 
paid)  of  5,000/.  sterling,  as  the  price  thereof.  As  soon  as 
Colonel  Craufurd  had  executed  these  deeds,  he  wrote  to 
the  Respondent  and  desired  him  to  send  his  bond  for 
5,000/.  as  the  price  of  Monkland;  and  the  Respcmdent 
accordingly,  on  the  18th  of  February  1793,  executed  a 
bond  for  that  sum  in  favour  of  Colonel  Craufurd,  as  the 
price  of  these  lands,  iand  sent  it  to  his  agent  Mr.  James 
Dundas,  writer  to  the  signet,  to  be  exchanged  for  the  dis- 
position of  Monkland.  Uolonel  Craufurd  died  before  that 
bond  arrived  in  Scotland. 

On  the  17th  May  1793,  the  Respondent  was  duly  in- 
fefl  in  the  lands  of  Craufurdland  and  of  Monkland. 

Afitierwards  Mrs.  Howieson,  who  was  the  aunt  and 
heir  at  law  of  Colonel  Craufurd,  (with  William  Beve- 
rid^e,  writer  to  the  signet,  her  trustee)  brought  an 
action  of  redaction  before  the  Court  of  Session  in  Scot- 
land, for  reducing  and  setting  aside  the  disposition  in 
1771,  in  fevoor'ot  Sir  Hugh  Craufurd,  and  the  two  deeds 
executed  in  1793,  conveying  the  lands  of  Craufurdland 
and  Monkland  to  the  R^pondent. 

The  process  of  reduction  came  before  Lord  Stonefield, 
as  Lord  Ordinary,  who,  after  hearing  parties,  took  the 
cause  to  report ;  and  on  advising  informations,,  the  Oouit 
of  Session  pronounced  the  following  interlocutor :  '^  Upon  June  la,  i795« 
the  report  of  the  Lord  President,  in  absence  of  Lord 
Stoneneld,  and  having  advised  the  informations  for  ibe 
parties,  petition  for  the  pursuers,  and  additidnal  inform 
''  matidB  for  them,  the  Lords  sustain  the/  reasoiig  of  re- 
duction in  so  far  as  they  respect  the  superiority  of  ihe 
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CRAUFURD    "  lands  in  the  county  of  Renfrew,  contained  in  the  char- 

V.         "  ter,  1 2th  February  1 725,  from  the  then  Prince  of  Wales, 

courra.      «  as  Prince  and  Steward  of  Scotland,  and  reduce,  decern, 

*'  and  declare  accordingly ;  repel  the  reasons  of  redaction, 

''in  so  far  as  they  respect  the  lands  of  Craufurdland,  and 

"  others,  contained  in  the  disposition  by  the  late  Cdonei 

"  Craufurd  to  the  defender  Thomas  Coutts,  of  date  13th 

February  1 793 ;  assoilzie  the  defender,   and  decern : 

Find  that  the  alleged  sale  of  Monkland,  set  forth  in 

the  other  deed  of  the  same  date,  1793,  was  anun- 

"  finished  transaction ;  and  remit  to  the  Lord  Ordinary 

to  hear  parties  procurators  further  thereon,  and  to  do 

as  he  shall  see  just;  remit  also  to  his  Lorship,  to  hear 

"  parties  procurators  upon  the  claim  competent  to  the 

"  pursuers  under  the  disposition  and  tailzie  1719,  and  to 

"  do  therein  as  he  shall  see  cause." 

The  disposition,  so  far  as  concerned  the  superiorities  in 
Renfrewshire,  was  reduced,  because  these  were  not  con- 
tained in  the  deed  1771 ;  and  the  Respondent  acquiesced 
in  this  part  of  the  judgment. 

The  pursuers  complained  of  this  interlocutor,  by  a  re- 
claiming petition,  in  so  far  as  it  sustained  the  conveyance 
of  the  lands  of  Craufurdland  in  favour  of  theKespondent, 
and  prayed  the  court  "  to  reduce,  decern,  and  declare 
in  terms  of  the  libel ;  and,  secondly,  to  find  that  neither 
Sir  Hugh  Craufurd,  nor  any  of  tne  persons  called  by 
the  deed  1771,  have  any  right  to  the  lands  in  question, 
but  that  the  same  belong  to  the  petitioner  as  the  just 
"  and  lawful  heir  therein." 

The  Respondent  put  in  his  answer,  and  the  court  pro- 
Nov.  17, 1795.  nounced  the  followmg  interlocutor :  "  The  Lords  having 
"  advised  this  petition,  and  the  additional  petition,  with 
"  the  answers  thereto,  they  adhere  to  the  interlocutor 
"  reclaimed  against,  and  refuse  the  desire  of  these 
"  petitions." 

Mrs.  Howieson,  and  her  trustee,  appealed  from  the 
interlocutors  of  12th  June  and   17th  November  1795, 
in  so  far  as  they  repelled  the  reasons  of  reduction  re- 
specting the  disposition  of  the  lands  of  Craufurdland. 
This  appeal  was  neard  at  the  bar  of  the  House  of  Lords; 
JuW  11, 1799.  and  on   the   11th  of   July,   1799,  Judgment  was  pro- 
^k^?*^  *"i  J^o^i^ced ;  "  Whereby  it  was  ordered  by  the  Lords  Spi- 
theut  Appeal  u  j^^^^  ^j  Temporal  in  Parliament  assembled,  that  the 
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•^  catLse  be  remitted  back  to  the  Court  of  Session  in    craufttrd 
*'  Scotland,  and  that  the  said  court  do  rehear  the  parties  v- 

'*  upon  the  interlocutors  complained  of  on  the  said  ap-       ^oxrm, 
*•  peaU" 

In  consequence  of  this  remit,  parties  were  heard  in 
presence  of  the  Court  of  Session,  and  memorials  were 
afterwards  ordered,  upon  advising  which,  this  interlocutor 
was  pronounced :  "  The  Lords  having  resumed  conside-  Peb.  3,  180K 
*'  ration  of  this  cause,  and  in  obedience  to  a  remit  from  ^"I^J^ff^*^ 
'*  the  Most  Honourable  the   House  of  Lords,    having  *PP®**^  '®°^ 
''  again  heard  counsel  for  the  parties  upon  the  interlocu- 
^'  tors  complained  of  in  the  appeal  to  tnat  Most  Honour- 
**  able  House,  and  having  advised  the  mutual  memorials 
'*  for  the  parties,    they  adhere   to  these  interlocutors, 
''  assoilzie  the  defender  from  the  reduction,  in  so  far  as 
'*  concerns  the  lands  of  Craufurdland,  and  decern." 

Mrs.  Howieson  and  her  trustee  also  brought  their  ap- 
peal against  this  interlocutor,  and  the  two  former  inter- 
locutors pronounced  in  this  cause,  contained  in  the  former 
appeal ;  and  Mrs.  Howieson  having  died,  the  appeal  was 
revived  in  the  name  of  the  now  Appellant,  the  infant,  her 
grandson  and  representative. 

On  the  11th  of  July  1799,  some  time  after  the  argu- 
ment upon  the  first  hearing  in  the  House  of  Peers,  Lord 
Rosslyn  moved  the  judgment  in  the  following  terms  c — 

The  Lord  Chancellor: — ^The  hearing  at  the  bar  upon  this  n  July,  1799. 
cause  was  had  some  time  ago,  and  I  have  now  to  state 
the  result  of  the  ppinion  I  have  formed  upon  it.  The 
more  I  have  considered  this  case  the  more  I  have  felt  the 
tlifHculty  and  importance  of  it.  I  had  the  advantage  of 
trying  my  own  opinion  by  communications  with  persons 
conversant  in  the  law  of  Scotland,  who  were  present  at 
the  hearing,  with  a  noble  and  learned  Lord*,  who  perused 
the  printed  cases,  and  with  a  Judge  of  the  Court  of  Ses- 
sion, who  was  not  raised  to  the^ench  when  the  judg- 
ment now  appealed  from  was  pronounced.  I  had  verbal 
communication  also  with  other  persons,  and  I  was  favoured 
with  the  result  of  the  opinions  they  had  formed. 

These  opinions  were  not  uniform.  If  they  had  all  gone, 
in  one  course  I  should  have  deemed  that  the  safe  mode 

♦  I^ord  Thurlow. 
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cRAUFtTBD    for  you  to  have  followed  m  detenninmgthis  caupe,  thongfi 
y-^^       it  had  differed  from  my  own  sentiments.     It  is  proper  to 
state,  that  the  learned  Lord  I  alluded  to  concurs  with 
me;  and  that  our  opinion  is,  that  the  judgment  in  the 

{)re8ent  case  is  contrary  to  law.  At  the  same  time  he 
eels,  as  I  myself  do,  much  difficulty  in  a  question  purely 
of  Scots  law  upon  such  opinions  as  we  can  form,  to  state 
it  as  advisable  to  reverse  the  judgment  of  the  Court  of 
Session. 

I  shall  mention  in  a  few  words  the  nature  of  the  present 
question,  to  show  the  importance  of  it,  the  grounds  upon 
which  the  decision  proceeded,  and  the  nature  of  my 
doubts  with  regard  to  it;  and  I  shall  then  submit  what  i 
conceive  is  proper  to  be  done  in  the  present  case. 

The  facts  in  the  cause  are  short.  Colonel  Craufurd 
possessed  an  estate,  which  he  destined  by  deed,  several 
years  ago,  to  Sir  Hugh  Craufurd,  who  was  not  his  heir. 
This  deed  remained  m  Colonel  Cranfurd's  hands  undeh- 
vered ;  but  if  he  had  died  without  executing  any  other 
deed,  no  doubt  the  estate  would  have  gone  to  Sir  Hugh. 
He  reserved  a  power,  ho\i'ever,  to  alter  the  deed,  in  whole 
or  in  part,  etetiam  in  articulo  mortis. 

This  reservation  referred  to  a  point  in  the  ancient  law 
of  Scotland,  which  I  have  always  looked  up  to  as  of  great 
excellence ;  and  I  have  read  oases  where  it  was  treated 
with  great  respect  by  Lord  Hardwicke.  By  that  law  no 
deed  is  valid  against  the  heir  if  executed  on  death-bed, 
that  is,  if  the  grantor  be  attacked  with  the  sickness  of 
which  lie  dies,  and  does  not  survive  a  certain  number  of 
days,  hi  the  argument  stated  in  the  printed  cases  it 
was  held  oat  that  this  was  a  personal  pnvilege  in  fovour 
of  the  heir  at  law,  a  regulation  for  his  benefit  alone.  Bat 
m  my  opinion  this  comes  far  short  of  'the  excellence  of 
the  regulations;  it  is  also  highly  favourable  to  the  dyii^ 
'  man,  tnat  his  last  moments  ^ould  not  be  disquieted,  it 
was,  perhap6,at  first  intended  to  put  a  stop  td  tne  granting 
legacies  to  the  church,  and  to  ofaaritiesy  which  prevailed 
so  much  in  those  days ;  it  now  prevents  the  mischiefs 
that  might  arise  hx>m  deeds  obtained  by  besieging  a  per- 
son when  near  his  death. 

The  heir  has  a  right  to  set  aside  all  deeds  executed 
contrary  to  this  regulation.  It  appears  in  the  present 
case,  that  Colonel  Craufurd  entertained  a  purpose  that 
Sir  Hugh  Craufurd,  in  whose  favour  he  had  made  the 
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former  deed,  should  not  succeed  to  his  estate ;  and  that    caiitJvoBD 
he  also  had  the  intention,  when  in  a  declining  state  of         p* 
health,  to  leave  it  to  a  very  respectable  gentleman,  an  old      coum. 
and  intimate  friend,  perhaps  his  relation.     By  him  it  was 
neither  asked  nor  expected ;  and  when  I  mention,  that 
this  was  Mr.  Coutts,  the  respondent  in  the  present  ap- 
peal, I  need  not  add,  that  he  -could  be  supposed  to  want 
It  but  little     Without  communication  with  Mr.  Coutts, 
he  revoked  the  disposition  in  favour  of  Sir  Hugh,  and  by 
same  deed  conveyed  one  of  his  estates  to  the  former. 

A  singular  transaction  took  place  with  regard  to  an- 
other estate,  which  he  meant  to  give  to  Mr.  Coutts  by 
means  of  a  fictitious  sale  for  4,000/.  or  5,000/.  He  writes 
that  gentleman  a  letter,  mentioning  that  he  had  sold  him 
the  estate,  and  would  give  him  a  receipt  for  the  price, 
but  payment  was  still  tobe  supposed ;  and  he  desired  Mr, 
Coutts  to  send  him  a  bond  for  the  money.  This  transac- 
tion makes  no  part  of  the  present  appeal. 

After  Colonel  Crawfurd's  death,  the  appellant,  his  heir 
at  law,  claimed  his  estates,  if  no  person  could  show  a 
better  right  to  them.  For  this  purpose  she  brought  an 
action  before  the  Court  of  Session  tor  setting  aside  the 
disposition  to  Mr.  Coutts  as  void,  being  granted  on 
death-bed ;  and  contending,  that  the  pretended  sale  of 
the  other  estate  was  invalid,  being  a  mere  fiction.  She 
called  Mr«  Coutts  and  Sir  Hugh  Craufurd  as  parties; 
but  the  latter  was  entirely  out  of  the  case ;  the  only  title 
he  could  make  was  through  the  deed  which  had  been 
revoked.  He  however  founded  upon  this,  that  it  was 
the  intention  of  the  deceased  that  he  should  take  the 
«state  if  it  did  not  go  to  Mr.  Coutts.  But  the  deed  in 
his  favour  was  revoked  in  the  most  marked  manner,  and 
all  intention  as  to  him  was  clearly  gone.  When  the 
question  was  agitated  with  regard  to  the  estate  which 
was  the  subject  of  the  fictitious  sale.  Sir  Hugh  ha^dns 
stated  his  argument  that  if  his  deed  was  not  revokea 
that  estate  must  belong  to  him,  the  Court  found  that  the 
heir  was  entitled  to  it,  the  deed  to  Sir  Hugh  being  ex- 
pressly revoked. 

That  determination  was  posterior  to  the  decision 
which  forms  the  subject  of  the  present  appeal  m  tne  otuer 
part  of  the  cause,  and  Sir  Hugh's  argument,  in  somte 
degree,  arose  out  of  that  decision.  The  Court  then  held 
the  ground  of  giving  the  estate  to  Mr^  Coutts  by  «OBse 
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eRAUFURD    confused  mode  of  rea^soning,  to  be  of  this  nature  :  "  It  is 

V.  "  true,  an  heir  at  law  has  a  right  to  set  aside  deeds  exe- 

couTTs.      **  cuted  on  death-bed ;  but  what  right  have  you  in  the 

"  present  case  ?     Sir  Hugh  must  take  in  preference  to 

you,  though  his  deed  was  revoked ;  it  was  a  revocation 

only  to  the  purpose  of  validating  the  deed  in  Mr.  Coutt's 

favour.    Sir  Hugh  is  a  bar  to  you ;  but  as  the  intention 

*'  of  the  deceased  was   not  in    his    favour,   therefore 

"  Mr.  Coutts's  right  is  against  him." 

The  Court  then  added  a  good  deal  of  reasoning  upon 
the  decisions  which  had  been  pronounced.  In  one  of 
these,  about  twenty-five  years  ago,  there  occurred  a  case* 
where  a  person  possessed  of  two  estates,  A.  and  B.,  by  one 
deed  conveyed  both  estates  to  certain  disponees ;  and  by 
a  second  deed  executed  on  death-bed  he  conveyed  the 
estate  B.  to  certain  other  persons.  Lord  Auchinleck,  a 
respectable  Judge,  before  whom  this  matter  was  first 
argued,  held,  that  the  heir  at  law  was  entitled  to  the 
estate  £.,  and  that  the  death-bed  deed,  though  ineffectual 
as  a  conveyance,  was  sufficient  as  an  implied  revocation 
of  the  former  deed  with  regard  to  that  estate ;  and  he 
supported  the  first  deed  as  to  the  other  estate.  This 
judgment  was  altered  by  the  Court  upon  an  appeal  to 
them ;  and  it  was  determined  that  the  death-bed  deed 
was  effectual,  on  the  ground  that  the  heir  was  cut  off  by 
the  first  deed,  of  which  there  was  no  express,  but  merely 
an  implied,  revocation,  by  the  subsequent  disposition  of 
the  estate  B,  x)n  death-bed ;  and  that  if  the  death-bed 
deed  was  not  to  subsist,  the  prior  deed  would  be  effectual. 
The  Court  of  Session  here  made  a  distinction  between  an 
express  revocation  and  an  implied  one,  which  I  confess 
I  ao  not  feel.  If  a  person  makes  a  disposition  of  his 
estate,  and  locks  it  up  in  his  repositories,  an^  at  the  dis- 
tance of  ten  years  makes  another  disposition  of  the  same 
estate,  I  should  be  of  opinion  that  the  former  deed  was 
revoked,  and  that  the  posterior  one  must  take  effect. 

Another  distinction  was  taken  in  the  present  case, 
namely,  that  though  Colonel  Craufurd  being  in  death-bed 
coula  not  execute  a  valid  disposition  of  his  estate,  yet  he 
could  still  execute  the  reserved  power  to  alter  contained 
in  his  former  deed,  and  which  he  had  charged  on  Sir 
Hugh  .Craufurd  the  volunteer.     My  objection  to  this  is, 

♦  Rowan  v.  Alexander,  '22  November,  I775. 
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that  such  a  resignation  cannot  be  allowed.    A  man  may    craufurd 
reserve  a  power  to  charge  his  disponee^  whose  sole  right  v, 

being  founded  on  the  disposition,  he  cannot  object  to  courri. 
any  part  of  it.  But  what  is  the  nature  of  the  reservation 
made  by  Colonel  Craufurd  ?  it  is  a  reservation  of  a  power 
to  do  on  death-bed  what  the  law  says  he  shall  not  do  in 
that  situation.  He  might  reserve  a  power  to  alter  his 
former  disposition  at  any  time  of  his  life,  which  was  a 
reservation  against  the  disponee,  but  he  could  not  reserve 
a  power  against  the  heir  at  law  to  do  a  deed  which  was 
contrary  to  law. 

.  I  may  illustrate  this  by  mentioning  an  instance  where 
Lord  Hardwicke  determined  a  eimilar  question  upon  a 
similar  point  of  law  *.  A  person  conveyed  her  estate  to 
her  daughter,  an  infant,  witn  power  to  dispose  of  the  same  i 
during  her  minority,  or  to  devise  it  by  will  for  certain 
purposes.  The  daughter  was  a  grown  infant,  and  under 
coverture.  After  the  mother's  death,  the  infant's  husband 
got  her  to  grant  a  conveyance  to  his  creditors,  which  was 
a  different  purpose  from  those  pointed  out  by  the  mother. 
The  daughter  afiterwards  devised  her  estate  by  will,  and 
died  before  her  age  of  twenty-one  years.  It  was  contended 
in  this  case,  that  though  the  daughter  was  an  infant,  yet 
what  she  did  in  execution  of  the  power  granted  by  ner 
mother  must  be  held  valid.  Lord  Hardwicke  appears  to 
have  been  at  first  caught  with  this  argument,  but  he  was 
clear  that  the  powers  mentioned  in  the  mother's  convey- 
ance were  contrary  to  law ;  and  though  an  infi^nt  of 
twenty  years  had  a  greater  capacity  of  mind  than  one  of 
tender  years,  yet  by  law  they  were  under  the  same  disa- 
bilities. The  same  mode  of  reasoning  appUes  to  the  case 
now  before  us. 

It  appears  that  the  judgment  of  the  Court  below  must 
have  proceeded  in  a  fallacy.  The  deed  in  favour  of 
Mr.  Coutts  being  executed  on  death-bed  was  a  nullity ; 
the  deed  in  favour  of  Sir  Hugh  was  also  a  nullity,  because 
it  was  revoked,  both  expressly  and  by  implication.  But 
the  Court,  in  some  singular  way,  by  splicing  these  two 
nullities  together,  which  taken  singly  were  of  no  effect, 
formed  a  deed  carrying  off  the  estate  from  the  heir, 
though  against  a  positive  law. 
< 

*  liearle  V.  Greeubank,  3  Atk.  695. 
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cftAUFVKD  The  feapondent  founded  Dart  of  his  'argument  upon 
nrhat  is  termed  in  Scots  law  the  maxim  of  Approbate  md 
Reprobate:  Says  Mr.  Coutts,  **  if  you  approbate  the 
"  revocation  of  the  deed  to  Sir  Hugh,  contamed  is  the 
"  posterior  deed  in  my  favour,  then  you  cannot  vepiobele 
"  the  other  clause  of  that  deed.''  mt  this  is  iabe  rea- 
scming.  The  Court  cannot  say  to  the  heir  at  law.  Under 
what  deed  do  you  claim?  It  is  enough  for  her  to  say, 
Grod  and  nature  have  made  me  heir  at  law ;  show  me  by 
what  deed  my  right  is  cut  off.  The  title  of  as  heir  at 
law  is  always  complete,  insomuch  that  a  conveyance  or 
devise  to  such  heir  in  fee  is  held  null,  and  of  no  avail. 
The  law  of  England  in  such  a  case  says,  the  heir  is  in  by 
descent,  and  not  by  purchase. 

Having  stated  so  much  of  the  argument  in  the  present 
case,  I  must  now  mention  the  doubts  that  have  occurred 
to  me  upon  the  subject  I  cannot  concur  in  the  judg- 
ment which  has  been  pronounced ;  and  if  I  had  be«a 
ntting  as  sole  Judge  in  a  court  of  krw,  bound  to  act  ae- 
cordin^  to  the  dictates  of  my  conscience,  I  nmst  have 
determined  a^inst  the  judgment  of  the  Court  below. 
But  the  case  is  different  here  :  when  I  am<  to  sta;te  wha 
I  conceive  ils  fit  to  be  done,  I  cannot  arrogandy  deiret 
that  my  opinion  should  be  held  better  than  that  of  the 
Court  of  Session,  and  on  a  point  of  Scots  law  of  great 
ifiiportance  to  the  public,  assert  that  they  have  oeen 
mistaken. 

A  matter,  which  I  have  yet  to  mention,  appears  to 
have  biassed  tiie  Court  considerably.  Withm  these  kst 
twmty-five  or  thirty  years  an  attempt  has  been  made  to 
lemedy  an  inconvenience  in  conveyancing,  which  was 
a  good  deal  felt.  In  Scotland  every  security  on  leal 
estate  is  itself  real.  Persons  in  tms  country  having 
money  to  lend  are  informed  that  the  titles  to  estates  in 
ScodJand  are  cliear,  and  that  interest  is  there  well  paid ; 
but  they  are  staggered  when  they  learn  that  they  cannot 
dispose  of  such  secufities  by  wiU.  A  desire  at  first  pre- 
vaned  to  have  this  matter  settled  by  Act  of  Parliament, 
but  it  was  not  effected.  The  present  Lord  President  of 
the  Session,  and  the  late  Lord  Justice  Cleiic,  who  was 
eminent  for  his  knowledge  in  conveyancing,  thought  they 
could  do  away  this  diflSculty,  and  still  make  a  good  secu- 
rity by  creating,  and  so  reserving,  a  power  to  devise  by 
wiU.    I  am  ai^prehensive  that  the  decision  in  this  case 
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would  involve  questions   relative'  to   the   securities   so    craufukd 
vested  in  trustees^  and  therefore  I  feel  the  more  delicacy  *• 

with  regard  to  it  where  the  consequences  might  be  so 
widely  extended,  and  so  disagreeable. 

I  have  considered  this  point  along  with  the  noble  and 
learned  Lord  already  alluded  to,  and  we  agree  in  opinion 
that  it  should  be  regulated  by  an  Act  of  Parliament,, 
declaring  that  money  secured  on  real  estates  should  still 
be  considered,  and  oe  devisable,  as  money,  though  de- 
scendable to  the  heir  at  law,  as  in  mortgages  in  fee  m  this 
country. 

Upon  the  whole,  my  opinion  is  that  the  case  should  be 
remitted  to  the  Court  of  Session,  with  a  direction  to  them 
to  re-consider  their  judgment.  I  think  a  future  considersl- 
tion  of  it  may  open  and  enlarge  the  views  of  the  Court; 
for  upon  a  part  of  the  cause  subsequent  to  that,  now  ap- 
pealed from,  they  preferred  the  heir  at  law,  and  they  must 
then  have  entertained  an  idea  of  the  case  which  was  not 
consistent  with  their  former  decision. 

Ordered  accordingly. 

After  the  remit  and  judgment  in  the  court  below,  and 
the  argument  upon  the  further  hearing  in  the  •  House  of 
Peers,  Lord  Eldon,  at  the  end  of  the  session  of  1803, 
delivered  the  following  opinion : — 

The  Lard  Chancellor : — 

This  is  a  cause  which  has  undergone  more  coQsider-  6th  August 
ation  than  almost  any  which  I  remember  in  this  place.  i^3- 
I  had  hoped  I  should  have  found  it  in  my  power  before 
the  end  of  the  present  session  of  Parliament  to  have  made 
a  distinct  proposition  to  you,  either  for  affirming  or  re- 
versing the  interlocutors  pronounced  in  this  cause,  but 
I  have  not  yet  been  able  to  form  an  opinion  to  which  I 
can  ffive  the  character  of  judgment. 

I  nave  thought  upon  the  cause  with  much  anxiety 
again  and  again,  but  am  not  yet  in  possession  of  some 
fact8»the  knowledge  of  which  would  enable  me  the  better 
to  form  my  own  opinion.  I  am  aware,  also,  that  some 
others  of  your  Loraships  (all  now  absent)  whose  senti- 
ments are  much  attended  to  on  such  subj^ts,  are  not  of 
one  opinion  in  this  case.    One  *  of  the  noble  and  learaed 

*  IxNrd  Rosslyn. 
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cRAUFURD    persons  to  whom  I  allude  formerly  considered  this  csise 
^'  veiy  minutely,  and  I  understand  adheres  to  his  former 

opinion,  maintaining  it  on  the  same  grounds  ;  another  f 
who  attended  the  pleading  in  this  cause,  though  now 
necessarily  absent,  has  inclined,  I  believe,  to  think  that 
the  present  case  is,  in  substance,  though  not  in  mode  and 
form,  no  more  than  other  cases  of  exception  out  of  the 
law  of  death-^bed  ;  and  a  thirdly  who  from  indisposition 
has  not  been  present  at  your  deUberaticms  dnrmg  the 

{present  session,  but  who,  whether  absent  or  present,  never 
ails  to  attend  to  what  relates  to  judgments  to  be  prcK 
nounced  by  this  house,  entertains,  as  well  as  myself, 
Considerable  doubt,  whether,  in  a  case  of  this  sort^  mode 
and  form  is  not  of  the  highest  importance. 
•  At  one  time  I  thought  that  it  mi^ht  be  advisable  to 
remit  this  cause  to  the  Court  of  Session  for  further  con- 
sideration, not  recollecting  the  great  consideration  it  had 
originally  received  in  that  court,  and  after  it  came  here 
how  much  it  was  considered  by  the  noble  and  learned 
lord  then  upon  the  woolsack,  from  the  very  mature  dis- 
cussion too  that  it  has  received  since,  and  the  great 
expense  incurred  by  the  parties,  it  does  occur  to  me  that 
future  deUberation  may  be  sufficiently  employed,  and 
necessary  information  may  be  otherwise  obtained  upon 
the  points  I  am  to  allude  to  before  the  next  session  of 
Parliament.  I  have  doubted  the  propriety  of  remitting 
also,  because  it  is  utterly  impossible  to  do  justice  to  the 
merit  which  I  conceive  belongs  to  the  Ck)urt  rf  Session 
for  the  learned  and  painful  discussion  given  to  this  case, 
and  the  mode  in  which  they  have  discharged  their  duty 
with  regard  to  it. 

This  cause  arises  out  of  the  settlement  of  a  Colonel 
Craufurd.  He  was  seised  of  two  estates  in  Scotland, 
Graufurdland  and  Monkland.  In  1771,  he  executed  a 
settlement,  conveying  both  these  to  himself  in  life-rent, 
and  to  Sir  Hew  Craufurd  and  others,  in  fee.  That  deed 
contained  a  clause  dispensing  with  the  ddivery,  and  he 
reserved  power  to  alter  it  at  any  time  of  his  Ufe  et  etiam  in 
articuto  mortis.  The  adoption  of  such  a  clause  has  been 
explained  to  arise  out  of  what  is  termed  in  Scotland  the 
law  of  death'bed.  To  avoid  what  were  supposed  to  be  m- 
conveniences  flowing  from  that  law;  it  haa  heen  consider* 

t  Lord  Alvanley.  |  Lord  Thurlow, 
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td  as  law,  that  if  a  former  deed  had  been  executed  indue    craufukd 
time,  a  person  might  execute  another  even  in  lecto,  which  «'• 

in  given  circumstances  would  be  effectual.  By  connect' 
ing  the  latter  with  the  former  the  disposition  was  consi- 
dered to  have  been  made  at  the  date  of  the  former,  and  so 
not  to  be  challenged  as  not  made  in  due  time ;  but  in 
most  cases  at  least  the  former  has  been  a  deed  valid, 
efiectual,  and  subsisting  in  operation,  at  the  death  of  the 
grantor. 

About  twenty-two  years  after  making  the  first  settle- 
ment. Colonel  Craufurd  in  1793  executed  a  new  settle- 
ment of  his  estate  of  Craufurdland.  It  will  be  noticed 
that  this  contains  a  procuratory  of  resignation,  a  precept 
of  seisin,  and  other  clauses  necessary  mr  making  up  the 
feudal  title  in  the  person  of  the  disponee,  Mr.  Coutts. 
This  deed  also  contained  certain  superiorities  in  Renfrew- 
shire, which  were  not  contained  m  the  deed  of  ijji* 
The  estate  of  Monkland  was  not  given  by  this  deed  to 
Mr.  Coutts.  If  it  required  a  joint  operation,  therefore, 
of  these  deeds  of  1771  and  1793  to  make  a  valid  disposi- 
tion, it  is  plain  that  as  to  the  superiorities,  and  the  estate 
of  Monkland,  there  was  no  effectual  conveyance. 

The  deed  of  1793  contains  the  following  clause,  on 
which  the  question  turns :  [here  his  Lordship  read  the 
clause  of  revocation.] 

Of  the  same  date  the  Colonel  executed  a  conveyance 
of  his  estate  of  Monkland  by  way  of  bargain  and  sale ; 
but  this  was  a  fictitious  transaction.  The  reason  of  his 
choosing  this  mode  of  making  a  settlement  of  that  estate 
has  not  been  distinctly  explained.  The  disposition  of 
1771  was  not  then  lying  by  him,  and  he  did  notrecoUect, 
perhaps,  that  Monkland  also  was  included  in  that  deed. 
He  wrote  a  letter  to  Mr.  Coutts  to  send  him  a  bond  for 
5,000/.  as  the  price  of  this  estate,  which,  it  is  said,  was 
accordingly  executed  ;  but  it  is  not  necessary  at  present 
to  make  any  further  statement  on  this  point. 

The  heir  at  law  then  brought  her  action  to  set  aside 
these  deeds.  It  has  been  correctly  explained  to  us,  that 
the  word  heir  is  understood  in  Scotland  in  a  different 
sense  from  what  it  is  in  this  country.  In  Scotland  an 
heir  may  be  the  person  pointed  out  by  the  destination -of 
former  settlements  of  an  estate.  In  this  country  the  heir 
takes  purely  by  descent;  and  the  person  taking  by  a 
destination  is  considered  as  a  purchaser;  as  a  person jiot 
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GBAUFUBD    taking  in  the  Quality  of  heir.    Mrs.  Howieson  was  the 
V.  person  destinea  to  the  succession  by  the  settlement  of 

couTTB.  the  estates  prior  to  1771,  she  contended  that  the  deed  o£ 
1771  was  made  a  nullity  by  the  deed  of  1793,  and  that 
the  deed  of  1 793  also  was  a  nullity,  being  executed  upon 
death-bed;  and  that  you  would  not,  (in  uie  phrase  of  the 
noble  and  learned  Lord  who  formerly  in  this  house  con- 
sidered this  case,)  by  splicing  two  nuUities  together^ 
make  a  valid  conveyance  of  the  estate  to  Mr.  Coutts. 

In  this  action,  Mrs.  Howieson  called  Sir  Robert  Crau- 
fiud,  as  well  as  Mr.  Coutts,  as  defenders,  t^^ere  his 
Lordship  read  the  conclusions  of  her  summons,  Mr. 
Coutts's  defences,  and  the  interlocutors,  12th  June  179& 
and  17th  November  1795.] 

After  the  question  of  death-bed  had  thus  been  decided. 
Sir  Robert  Craufurd  appeared,  and  stated,  that  the  deed 
of  1771  was  not  absolutely  revoked;  and  that  if  Mr. 
Coutts  did  not  take  the  estate  of  Monkland  under  the 
fictitious  sale,  that  he  was  entitled  to  it.  Upon  this  point 
the  Court  pronounced  an  interlocuter  adverse  to  Sir 
Robert's  claim,  declaring,  that  the  settlement  executed 
by  Colonel  Craufurd  in  1771  was  effectually  revoked  by 
the  clause  of  revocation  contained  in  the  deed  of  1793. 
It  is  fair,  however,  to  observe,  that  the  principle  of  that 
declaration  cannot  be  stated  more  broadly,  than  that  the 
deed  of  1 793  had  no  other  effect  than  the  effect  of  revok- 
ing as  to  the  estate  of  Monkland.  The  decision,  as  to 
that  estate,  does  not  amount  to  a  declaration  of  the  Court 
that  they  ought  to  have  come  to  the  same  decision  as  to 
the  estate  of  Craufiirdland,  because  the  two  estates  were 
in  different  circumstances.  Sir  Robert  Craufurd  ap- 
pealed against  this  judgment,  but  his  appeal  was  £s- 
missed  for  want  of  prosecution. 

Mrs.  Howieson  also  brought  her  appeal  against  the 
judgment  as  to  the  Craufurdland  estate.  When  the 
cause  came  to  a  hearing  in  this  house,  very  great  atten- 
tion was  paid  to  it.  I  hold  in  my  hand  a  note  of  ¥rfaat 
fell  from  the  noble  and  learned  Lord  then  on  the  Wool- 
sack,, when  the  cause  was  sent  back  to  the  Court  of 
Session,  from  which  I  shall  read  some  extracts.  [Here 
his  Lordship  read  great  part  of  the  notes  of  Lord  Rosslyn's 
speech  as  before  stated.J 

I  have  also  the  notes  of  the  opinions  formed  by  the 
Judgea  of  the  Couit  of  Session,  as  wey  have  been  l^mded 
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to  ns,  and  of  what  pBSsed  in  consequence  of  your  remit.    «iuvi»vBiy 
I  should  be  wanting  in  due  respect  to  that  Court  if  I  didl         v. 
not  state  it  as  my  opinion  that  it  is  impossible  to  have)      ooum. 
dischai'gedf  a  duty  more  carefully^  more  anxiously,  aada 
more  sedulously,  than  the  Court  nave  discharged  theinsini 
this  case.     They  differ  considerably  in  opinion ;.  but  it 
has  been  the  opinion  of  the  majority  thiMi  the  former 
judgment  was  nght.     Front  these  botes  I  cannot,  hoi^ 
ever,   accurately  and  precisely  collect  their  respective 
opinions  upon  some  (as  they  appear  to  me)  important 
points. 

The  cause  came  again  here  by  appeal,,  and  has  since 
been  most  ably  argued  by  advocates  from  Scotland :  the 
cases,  whether  similar  or  analogous,  have  been  fully 
sifled,  and  the  law  of  death-bed,  and  its  effect  on  the      * 
public  convenience,  fully  examined. 

As  to  the  law  of  death-bed,  I  never  thought  it  necessary 
very  anxiously  to  discuss  its  operation  as  convenient  or 
inconvenient:  it  is  enough  that  it  forms  undoubtedly 
paiit  of  the  law  of  Scotland.  It  seems  to  have  been  re- 
laixed  from  the  rigour  of  the  general  doctrine  concerning 
it  in  several  decided  cases ;  as  in  siome  cases  the  law  of 
England^  with  re^rd  to  devises  by  will,  has  been  relaxed^r 
Though  it  be  positively  laid  down  that  a  mere  deed  on 
death-bed  shall  not  disappoint  the  heir,  yet  if  a  former 
deed  has  been  granted  in  liege  poustie,  the  mrantor  may 
by  a  death-bed  deed  burden  the  grantee  of  the  former 
deed,  so  as  to  leave  nothing  valuable  remaining  of  the 
title  to  the  beneficial  interest  in  the  estate  given  to- 
such  former  grantee  :  the  former  deed,  however,  remains 
in  that  case  valid  as  a  title-d^d  to  tiie  estate,  however 
burdened  by  the  latter  deed. 

Analogous  decisions  have  been  pronouneed  in.  lihis 
country  on  the  statute  regulating  the  forms  of  attei^g 
wills  of  land.  By  that  statute  ihre^  witnesses  are  neees* 
sary  to  attest  a  devise  of  real  estate  ;r  yet  it  has  been  held,. 
ibal  if  a  testator  devises  his  lands  by  a  will  so  attested,, 
subject  to  the  payment  of  debl»^  and  legacies,  he  might 
afterwards  by  aay  wintizig,  with  or  without  witnesses, 
and  even-  by  any  parol,  transactioB  formizig  a  contract  of 
debt,  chaise,  in  legacies  and  debts,  the  devisee  to  the  fult 
value  of  me  estate;  tibouffb  he  eouldnot  so  dispose; of 
so  much  of  1^  kad  itself  as  waft  of  half  a  cidwb  vttbiv 
tor  any  cxeditor  or  legatee.^    Here,,  however,  thr  cslatfl 
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cRAUFVRD    remains  in  the  devisee  under  the  attested  will,  howeyer 
»•  burthened  by  what  is  not  attested.    Where  a  devise  is 

duly  made  to  trustees  by  sale  of  real  estate  to  pay  certain 
sums  to  given  persons,  and  the  residue  to  A»  B.,  I  appre- 
hend that  a  suDsequent  devise  of  this  surplus  or  residuary 
interest,  attested  by  two  witnesses  only,  would  not  be 
good.  So  much  have  we  thought  form  matter  of  sub- 
stance, that  in  this  country,  when  it  has  been  desired  by 
parties  that  the  Courts  should  apply  the  decided  cases  by 
analogy  to  others,  the  Courts  have  refused  to  say,  that 
because  you  may  in  one  mode  effectually  do  what  you 
intend  to  do,  therefore,  if  you  intend  the  same  thing  in 
effect,  you  may  execute  your  intention  in  any  other  new 
mode  of  accomplishing  it.  The  knowledge  of  this,  as  an 
English  lawyer,  may  have,  perhaps,  caused  a  great  diffi- 
culty in  my  mind  in  the  present  case. 

I  come  therefore  now  to  mention  a  doubt  upon  this 
cause,  which  I  have  not  yet  been  able  to  get  rid  of.  In 
most  of  the  cases  which  have  been  cited,  the  first  deed, 
the  liege  poustie  deed,  has  remained  an  effective  operative 
instrument  at  the  death  of  the  grantor.  I  don  t  mean 
as  leaving  a  title  to  any  thing  beneficial  in  the  grantee  of 
the  liege  poustie  deed,  but  as  continuing  at  the  death  of 
the  grantor  an  interest  in  the  grantee  of  the  liege  poustie 
deed,  on  which  the  grantee  of  the  death-bed  deed  must 
found  his  right,  and  to  which  he  must  knit  and  attach  it 

If  one  makes  a  liege  poustie  deed  in  favour  of  one  of 
your  Lordships,  and  afterwards  by  a  second  deed  on 
death-bed  burdens  the  grantee  thereof  with  some  chaige, 
the  heir  alioqui  successurus  would  be  by  the  first  deed 
effectually  cut  out ;  and  the  grantee  under  the  first  deed 
is  clearly  bound  to  fulfil  the  directions  of  the  second  deed, 
for  he  cannot  avail  himself  of  the  law  of  death-bed.  So 
if  the  grantee  in  the  first  deed  is  ordered  to  convey  to  a 
person  named  in  the  death-bed  deed.  In  both  these 
cases  the  heir  alioqui  successurus  is  cut  out  by  a  liege 
poustie  deed  available  at  the  grantor's  death.  In  the  one 
case  the  liege  poustie  deed  gives  the  title  to  the  estate 
though  burdened  ;  in  the  oUier  also,  though  to  be  con- 
veyed ;  in  both,  it  is  a  subsisting  operative  instrument  at 
the  death  of  the  grantor,  cutting  out  the  heir's  title. 

It  is  said,  if  you  may  disappoint  your  heir  in  this  way, 
why  not  also  by  the  mode  used  in  the  present  case  ?  if 
by  giving  a  title  to  ancCstate  burdened  to  its  taker,  or  to 
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be  wholly  conveyed  away,  why  not  by  a  death-bed  deed    craufurd 
give  the  estate  itself,  a  liege  poustie  deed  having  been  v. 

once  executed  ?  My  difficulty  is  to  admit  that  a  person  ^:ovTTs. 
can  do  what  he  has  the  power  of  doing  by  all  the  diffe- 
rent modes  in  which  he  pleases  to  do  it.  The  principle 
of  the  former  cases  appears  to  go  only  to  this,  that  the 
grantee  of  the  first  deed  would  tdce  if  tne  death-bed  deed 
was  not  effectual,  and  that  the  heir  alloqui  successurus 
had  nothing  to  complain  of  in  such  a  case,  and  the 
grantee  of  the  first  deed  could  not  make  any  complaint. 
Now,  though  it  is  true  that  the  present  decision  puts  Mr. 
Coutts's  case  on  the  same  footing,  yet  I  do  not  find  either 
in  the  notes  of  the  Judges,  or  in  the  arguments  of 
counsel  at  the  bar,  what  is  precisely  the  effect  of  the 
deed  of  1771  in  contemplation  of  law  at  the  grantor's 
death.  If  a  title  to  any  estate  is  at  the  grantor's  death 
left  in  the  grantee  of  tnat  deed,  the  case  falls  under  one 
consideration;  but  if  that  deed  at  the  death  of  the 
grantor  was  absolutely  revoked,  it  is  in  effect  the  same 
case  as  if  the  liege  poustie  deed  had  been  a  disposition  to 
the  heir  alioqui  successurus,  or  as  if  it  had  never  existed. 
When  the  interest  under  the  death-bed  deed  knits  and 
attaches  itself  to  an  estate  to  be  claimed  undei;  the  former, 
there  is  a  liege  poustie  deed  disposing  of  the  title;  but  if 
there  is  no  such  estate  to  which  that  interest  can  attach, 
there  is  nothing  but  a  mere  death-bed  deed. 

To  explain  myself  further :  I  have  frequently  put  a 
question  to  my  own  mind  of  this  nature,  perhaps  sug- 
gested by  ignorance— Suppose  the  deed  of  1793  had 
contained  neither  procuratory  nor  precept,  it  might  still 
have*  furnished  a  good  ground  of  action  to  get  the  pro- 
perty in  due  form;  but  who  would  have  been  defender  in 
that  case  ?  Would  the  heir  at  law,  or  Sir  Robert  Crau- 
furd ?  If  Sir  Robert  Craufurd  had  no  title  to  any  estate 
remaining  in  him,  then  no  action  would  lie  against  him. 
If  the  action  was  to  be  brought  against  the  heir,  must  it 
not  be  admitted  that  the  heir  had  some  how  ^ot  back  the 
estate  ?  This  question  has  not  been  answered  at  the  bar. 
The  answer  to  it  I  must  endeavour  to  collect;  and  I  want 
to  know  whether  the  deed  of  1771  be  a  necessary  opera- 
tive instrument  in  Mr.  Coutt's  title,  as  he  must  make  it; 
or  if  he  might  without  prejudice  throw  it  in  the  fire ;  in 
one  word,  I  wish  correctly  and  precisely  to  know  its 
eflfect,  and  whether  the  grantee  of  tnat  deed  is  considered 
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I  wish  for  further  satisfaction.  If  he  need  take  no  notioe  cravfurd 
of  that  deed,  I  doubt  whether  authority  has  gone,  the  ^^^ 
length  of  this  judgment.  If  he  must  take  notice  of  it,  in 
what  way  he  is  to  do  sahas  not  been  explained,  i  admit 
that  it  was  Colonel  Craufurd's  intention  to  have  revoked 
only  ad  hunc  effectum,  but  I  question  if  the  purpose  of  the 
revocation  be  sufficient  to  sanction  a  new  mode  of  con- 
veyancing, if  it  be  such ;  for  I  do  not  presume  at  pre- 
sent to  say  whether  or  not  the  meaning  of  the  words 
used  is  understood  to  be  such  as  puts  the  judgment  on 
this  ground,  and  this  only,  that  because  there  was  once, 
though  hot  at  the  ^ntor's  death,  a  liege  poustie  deed, 
therefore  the  death-bed  deed  is  good. 

I  could  put  many  cases  from  the  law  of  this  country 
illustrative  of  the  difficulties  I  entertain.  Suppose  I  were 
to  make  a  will  in  this  country,  devising  my  real  property 
to  a  certain  person,  and  were  afterwards  to  execute  an- 
other will,  revoking  my  former  will  that  I  might  make  the 
other,  and  then  devising  my  real  property  to  one  not 
capable  of  taking,  the  revocation  would  be  perfectly 
good ;  but  the  devise  being  ineffectual,  the  heir  at  law 
would  come  in,  though  the  intent  of  my  act  was  to  con- 
firm the  exclusion  of  him.  Here  is  a  fallacy,  therefore, 
in  the  argument  as  to  the  effect  of  a  revocation  made  ad 
certum  Rectum ;  if  the  revocation  be  complete,  and  an 
entire  revocation  is  not  a  right  mode  of  proceeding  ad 
hunc  effectum,  the  revocation  will  be  good,  and  the  dis- 
position will  be  good  for  nothing. 

If  I  were  to  intend  to  revoke  a  will  already  formaBy 
made  in  this  country,  meaning  at  the  same  time  to  exe- 
cute another  in  due  form,  and  had  such  will  prepared  and 
ready  for  execution,  but  was  arrested  by  the  hand  of 
deatn  before  completing  it,  we  hold  in  that  case  that  the 
former  will  is  not  revoked,  because  the  revocation  is  not 
complete,  and  the  devisee  under  the  former  will  wodld 
take.  Neither  of  these  cases  so  put  from  our  law  would 
support  by  analogy  the  present  judgment.  In  the  former 
case,  the  heir  is  let  in  ;  in  the  latter,  the  first  devisee ; 
this  judpnent  excludes  both  the  heir  and  Sir  Robert 
Craufurd. 

I  may  state  unreservedly  upon  this  part  of  the  case, 
that  I  am  not  much  impressed  with  the  consideration  of 
it  as  being  an  evasion  of^  the  law,  or  not  such.  There  seems 
no  doubt  but  that,  in  the  circumstances  of  the  case,  it 
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CRAUFUBD    was  Completely  in  the  power  of  Colonel  Craufnrd  to  have 
«•  disappointed  the  law  * ;  and  I  consider  the  question  as  a 

""^  question  whether  he  can  do  it  in  this  mode :  Whether  he 
can  do  it  without  having  a  liege  poustie  deed  in  actual 
effect  at  his  death  ?  The  suggestion  so  often  made,  that 
the  heir  was  already  cut  out  by  the  lieee  poustie  deed,  a^ 
pears  to  me  to  assume  all  that  is  in  dispute,  for  the  heir 
cannot  be  said  to  be  cut  out  till  the  death  of  the  mntor, 
and  therefore  it  may  be  said,  that  if  at  that  time  mere  is 
no  effectual  liege  poustie  deed,  there  was  never  any  H^ 
poustie  deed  that  affected  his  titles. 

Another  doubt  with  me  is,  whether  this  case  has  been 
decided  by  the  court  below,  on  the  point  of  approbate  and 
reprobate,  or  not.  I  see  in  the  notes  of  the  individualJudges 
opinions  that  some  of  them  have  laid  great  stress  upon 
this  doctrine,  thoueh  others  thought  differently  of  it; 
but  the  judgment  ofthe  Court  as  to  that  point  1  cannot 
collect.  If  the  judgment  were  put  on  that  alone  I  should 
entertain  great  doubt  of  it.  It  seems  very  nearly  to  re- 
semble the  doctrine  of  election  in  this  country^  though  I 
eun  aware  of  the  difference  between  what  is  understood 
by  the  word  heir  in  Scotland,  and  what  we  understand 
by  that  term.  The  heir  has  been  stated  to  be  whom  God 
and  nature  have  made  such:  I  should  say  that  the  heir 
in  England  is  a  person  succeeding  by  the  mere  operation 
and  provision  of  the  law. 

In  our  doctrine  of  election  we  hold,  that  if  any  person 
takes  benefit  under  any  instrument  he  must  submit  to 
the  instrument  altogether;  but  if  I  give  a  legacy  in 
money  to  my  heir  at  law,  without  any  express  condition 
annexed  to  the  legacy,  and  give  by  the  same  will  part  of 
my  real  estate  to  another,  and  this  without  the  attesta- 
tion of  three  witnesses,  the  heir  is  entitled  to  take  the 
legacy;  and  at  the  same  time  to  say,  this  is  no  good 
devise  as  to  the  land,  and  accordingly,  in  such  a  case, 
the  heir  would  take  the  estate.  So  in  the  case  of  a  devise 
against  the  Statutes  of  Mortmain,  he  would  take  against 

*  The  right  ofthe  heir  stands  upon  decision.  The  decision  which  first 
gave  the  land  to  the  eldest  son,  rather  than  to  all  the  sons  or  children,  and 
the  decision  which  prevents  a  man  from  disinheriting  his  heir  in  his  last 
sickness,  within  sixty  days  of  his  death,  are  no  more  law  than  the  decision 
that  he  may  do  so,  if  he  has  previously  executed  a  deed  in  liege  powtitj 
which  is  unrevoked  at  tlie  time  of  liis  death. 
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such  a  devise,  though  he  claimed  under  the  same  will,    cravpurp' 
for  these  are  not  cases  of  election.  v. 

If  the  English  doctrines  are  to  rule,  this  is  nothing  cbtrrre. 
like  a  case  of  election.  The  heir  here  does  not  take  the 
estate  or  benefit  under  the  instrument,  but  under  the 
law.  If  a  testator  in  this  country  was  required  to  make 
his  will  of  land  60  days  before  death,  it  would  be  quite 
competent  for  the  heir  to  say.  This  is  a  death-bed 
deed;  I  take  the  benefit  of  the  law,  and  I  take  the  land 
under  the  benefit  of  the  law.  And  he  might  also  take 
personal  benefits  under  the  will.  There  may,  however, 
be  a  considerable  difference,  attending  to  the  distinction 
of  character  between  an  heir  in  England  and  Scotland; 
and  it  is  impossible  not  to  see  that  some  cases  have  been  * 

decided  in  Scotland,  which  very  nearly  suppoit  the  doc- 
trine of  approbate  and  reprobate,  as  applied  m  this  case. 

A  person  in  this  country  cannot,  by  a  will  of  land  made 
and  attested  in  a  regular  form,  reserve  a  power  of  making 
a  future  devise  of  the  land  which  should  be  attested  by 
less  than  three  witnesses.  And  the  courts  of  this  coun- 
try, though  they  have  admitted  subsequent  bequests, 
otherwise  attested  of  the  whole  value  of  the  land,  do  not 
admit  them  as  to  a  particle  of  the  land  itself;  and  the 
bequests  of  the  value  of  the  land  must  be  supported  by, 
ana  must  knit  and  attach  themselves  to,  an  instrument' 
remaining  at  the  death  of  the  testator,  effectual  to  give 
title  to  the  land  itself  against  the  heir  at  law.  The  title 
to  the  land,  to  convey  the  benefit  of  the  land  to  those 
claiming  under  the  unattested  bequests,  must  remain  at 
that  time  in  some  person  claiming  under  a  testamentary 
instrument  duly  attested  to  pass  an  estate  in  the  land. 
Upon  principles  which,  because  they  are  very  fami- 
liar to  my  mind,  perhaps  affect  it  so  much  in  the  present 
case,  I  doubt  whether  the  death-bed  deed  can  be  sup- 
ported, unless  it  can  be  founded  upon  some  claim  to  the 
estate,  available  against  the  heir,  created  by,  and  con-' 
tinned  available  until,  and  at  the  death  of  the  grantor,  by 
the  deed  of  1771,  to  which  the  title  under  the  deed  of 
]  793  may  knit  and  attach  itself,  as  a  burthen  by  a  death- 
bed deed  attaches  itself  to  an  estate  created  by  a  liege" 
poustie  deed. 

If  it  were  my  duty  to  decide  the  present  case  this  day, 
f  should  feel  it  a  very  irksome  task  to  pronouncet  that 
the  judgment  was  right  or  wrong.     I  believe  that  my 
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noble  and  learned  friend*  wjbio  haa  long  {Aid  ao  vuch  at- 
tention to  cases  from  Scotland,  entertains  coosiderable 
doubt  of  the  judgment,  if  an  estate  of  some  kind  or  otfief 
be  not  remajniD^  in  Sir  Bobert  Craofiird;  if  the  Ikff 
pomtie  deed  in  making  up  the  titles  is  to  be  regarded  as 
an  absolute  nullity,  it  would  be  altogether  indecent  to 
decide  the  cause  at  preaent,  in  the  absence  of  all  the 
vfAAt  and  learned  lords,  if  I  was  more  able  than  I  am  to 
state  a  judgment  upon  the  case.  But  knowiog  the  dday 
that  has  cUuready  taken  place,  and  the  anxiety  that  die 
parties  ^ust  feel  where  such  property  is  at  stake*  I  should 
not  have  held  myself  excuse^le,  mul  I  not  detailed^  to 
you  at  some  length  the  whole  circumstances  operating 
tyKm  my  mind  when  I  purpose  that  judgment  shmld  be 
postponed. 

Caus6  adjourned  accordingly' 

The  Lord  Chancellor  (Eldon.) 

This  is  a  cause  which  has  already  occupied  a  great 
deal  of  attention  from  the  Court  of  Session  and  from  you. 
lib  ori^atea  in  the  settlements  executed  by  Ccdonel  Jolm 
Walkuishaw  Craufurd,  the  representative  of  an  ancieat 
and  respectable  family.  He  was  seised  and  possessed 
of  two  estates,  Crawfiirdiand  and  Monklana,  in  the 
QOiunty  of  Ayr.  In  1771  he  executed  a  deed  of  setde- 
ment  to  keep  uo  the  representation  of  his  faaulv  of  his 
esftates  of  Crauturdland  and  Monkland  to  himselt  in  life- 
rent, and  the  heirs  of  his  body  in  fee,  whom  failing, 
to  Sir  Hu^h  Craufurd,  and  the  heirs  male  of  his  body, 
whom  faihns;*  to  a  certain  other  series  of  heirs. 

This  deed  contained  a  pow^r  to  revoke  at  any  time  of 
his  life  in  Uege  poustk,  or  m  articulo  mortis^  It  remained 
in  the  repositories  of  the.  grantor  undelivered  at  his 
death. 

This  instrument  appears  to  be  evidence  of  a  purpose 
on  tae  part  of  Colonel  Craufurd  to  defeat  the  heir  aboqm 
suocessurus  from  1771  down  to  1793.  At  the  same  time 
it  is  fair  to  observe  that  this  case  will  fall  to  be  decided 
as  if  the  deed  of  1771  was  executed  only  61  days  before 
the  death  of  the  testator. 

When,  as  is  admitted  on  all  hands.  Colonel  Craufurd 
was  on  death-bed,  he  executed  a  new  settlement  in  Feb. 
1 7d3»  of  the  estate  of  Craufurdtand,  in  favour  of  Mr. 

utts,  his  heirs  and  assigns,  containing  a  procuratoiy 
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of  reBignsLtion,  a  precept  of  seLsin,  and  otlier  usual  cauMi,    *MtAt<H«b 
(the  same  as  in  the  tonner  deed  far  Testing  the  WMSt         ^-_ 
feudally  in  the  disponee,)  we  shall  have  to  consider  whe^      ^tfttB. 
ther  this  deed  be  one  attagedier  «ub&ftanti^»  or  if  it  ht 
to  be  taken  in  connection  with  llie  former  deed. 

This  deed,  besides  the  estate  of  Orau!fiirdhnid»  con- 
veyed certain  superiorities  which  were  not  coiitainsd  in 
the  deed  of  1771.  These  were  clearly  'geile  by  ibe  law 
of  death4^d. 

With  regard  to  the  estate  of  Monkknd,  this  deed  did 
not  atteiApt  to  convey  it  to  Mr.  Cotttts.  I  call  your  aU 
tention  to  this  at  present,  as  i  slvdl  afterwards  hairu 
occasion  to  refer  to  it  inore  particularly  when  considering 
the  prmciple  of  the  interlocutor  as  to  Moilkland. 

[His  Lordship  here  read  verbalim  the  disposittoa  of 
Crawftn-dland  to  Mr.  Coutts,  as  for  as  liie  clinse  of  re^ 
vocation.]  You  wQl  observe  that  this  was  a  deed  under 
conditions,  reservations,  and  declaration's,  under  which 
Mr.  Coutts  might  have  decline  to  take  the  edtate.  Hithefto 
it  has  every  appearance  of  a  substantive  and  indtfnmdent 
disposition.  [He  here  read  the  clause  of  revocatk^.]  3Us 
dause^  in  revoking  the  former  settlement  exectited  by 
Colonel  Orattfurd,  of  course  revoked  also  the  procursto* 
ries  and  precepts  contained  in  the  former  deeds. 

The  day  kfter  the  date  of  diis  deed  Colonel  OrauTlird 
wrote  a  letter  to  his  agent,  directing  him  after  hss  deatfc 
to  open  his  repositories  at  Craufnrdland.  When  dm 
was  done,  the  aeed  of  1771  was  found  lyine  there,  lie 
hcul  not  cancelled  this  former  settlement;  if  canoeMed  at 
all,  it  is  so  by  the  deed  of  1 793. 

Colonel  draufurd  died  soon  after ;  but  before  hJM  deitlh, 
and  of  the  same  date  with  the  deed  of  1799,  he  executed 
a  conveyance  of  Monkknd,  bearing  on  the  face  of  h  tke 
receipt  of  5,000/.  said  to  be  paid  by  Mr.  Cdutts  us  the 

5 rice  ther^.  At  the  same  time  he  wrote  a  letter  ts 
f  r.  Coutts  to  send  him  his  bond  for  thai  lum.  If  that 
bond  was  sent,  it  did  not  reach  Colonel  Orauford  in  timey 
for  he  died  six  days  after  the  date  of  the  deed. 

I  must  here  remark  the  difference  of  the  situation  of 
the  two  estates  of  Craufurdland  and  Monkland.  Tbe 
Iteir  afioqm  ^uccessntnis,  by  the  judgment  of  tise  Court  be- 
low, got  this  last  estate.  In  their  ivteriocutor  uf  die 
31st  of  Jan.  1798,  the  Court  found  ihat  the  deed  of  1771 
was  effectually  revoked  by  tbe  clause  of  revocation  con- 
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prodectttion  of  her  claims  she  executed  a  trust-bond,  93    cAi«voai» 
usual  in  such  cases,  on  which  an  adjudication  was  ob-         *- 
tained,  and  afterwards  an  action  of  reduction  was  brought      ^v*"** 
against  Sir  Hugh  Craufurd  and  Mr.  C<mtt8.    [His  Lord- 
ship here  read  the  conclusions  of  the  summons  of  reduc- 
tion, noticing  the  more  especial  ground  on  the  law  of 
death-bed.    He  next  read  the  interlocutor  of  the  9th  of 
June  1795/  sustaining  the  reasons  of  reduction  as  to.  the 
superiorities  which  were  not  in  the  deed  of  1771,  and 
repelling  them  as  to  the  estate  of  Craufiirdland,   and 
the  interlocutor  of  the  17th  Nov.  1795,  adhering  thereto.] 

Afler  the  Court  had  thus  decided  as  to.  the  estate  of 
Craufurdland,  Sir  Hugh  Craufurd  conceiving  that  the 
deed  of  1771,  if  not  revoked,  eave  him  the  estate  of 
Monkland,  put  in  his  claim  to  Siat  estate,  but  after  a 
discussion  upon  that  point,  the  Court,  by  their  interlocu- 
tor of  the  31st  January  1798,  to  which  I  have  already 
alluded,  found  that  the  deed  of  1771  in  regard  to  Monk- 
land  was  effectually  revoked  bv  the  deed  of  1793. 

Then  came  the  nrst  appeal  here,  which  was  heard  and 
remitted  back  to  the  (Jourt  of  Session;  Lord  Lough- 
borough was  then  upon  the  woolsack,  and  another  noble 
and  learned  Lord  concurred  with  him  in  the  opinion  which 
he  had  formed.  These  two  ^eat  and  eminent  persona 
were  not  content  to  discuss  this  Question  as  one  aepend- 
ing  merely  on  the  construction  ot  the  instruments  wjiich 
I  nave  stated,  but  conceiving  that  there  was  in  the  prin- 
ciple of  the  judgment  something  vicious  in  regard  to  the 
law  of  death-bed,  they  were  still  anxious  not  to  decide 
it,  fearing  that  their  own  view  of  the  case  might  bring 
into  danger  a  system  of  securities  as  to  trust-bonds,  then 
of  some  standing  in  Scotland.  The  substance  of  the 
opinion  delivered  by  Lord  Loughborough  in  that  case 
was  as  follows: — 

[Here  his  Lordship  read  the  saipe,  of  16th  Oct.  1800, 
commenting  upon  it  as  he  proceeded.] 

On  the  case  of  Rowmi  v.  Alexander,  quoted  by  the 
noble  and  learned  Lord,  I  have  'no  scruple  to  add.  the 
authority  of  my  opinion  to  his ;  and  if  that  case  had  come 
before  me  in  a  court  of  appeal  in  1775,  when  it  waa  pro- 
nounced, it  would  have  oeen  impossible  for  me  to  have 
given  my  assent  to  the  judgment  of  the  court  in  that 
case,  reversing  the  judgment  of  the  Lord  Ordinary.   I  see 
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«mJivi«B9    dK  Lord  Justice  Cleric  Mitl«r  says,  ift  that  case,  «»  d 
^^^       ground  of  \m  opinioD,  in  which  the  majority  of  die  court 
oQfDCurred,  thata»Uie  gpantonr  might  hare  biurdeniMi  his 
estate  to  die  foXL  amount  of  its  value,  he  might  theiefcre 

f've  it  to  the  disponee  under  the  deatl^-bed  deed.  But 
by  no  means  oomcide  with  the  doctrii^,  that  because 
JK>«  may  do  a  thing  in  one  mode,  therefiMre  you  may  do 
it  in<  any  mode. 

It  is  pesfectt^  settled  in  this  country,  that  in  a  wiU 
imsing  land,  which  must  be  executed  in  the  presence 
ef  tliree  witnesses^  you  cannot  reserve  a  power  to-  de- 
vise any  part  of  it  by  a  will  executed  in  the  presence 
oftwo  witnessea  only.  We  may  devise  land  by  will  to  be 
charged  with  legacies,  or  to  trustees,  to  pay  such  sums  of 
moDsy  aa  the  testator  may  direct ;  and  such  legacies  may 
be  griinted,  or  directions  given,  in  any  writine  exeeuted 
before  two  witnesses,  or  without  witnesses.  Where  the 
land  ia  already  vested,  even  the  witnesses  to  the  will  may 
take  as  legatees  to  the  whole  value  of  the  land,  bnt  not 
one  particle  of  the  land  can  be  devised  by  our  law  but 
bjr  a  will  in  the  presence  of  three  witnesses.  B«it  thti 
distinction  goes  a  great  deal  fttf  ther ;  though  the  v?lioIe 
vaine  of  the  land  may  be  given  in  legacies,  yet  after  gtv- 
ing  legacies  to  a  certsun  amount  the  surplus  cannot  be 
given  away  in  this  manner.  The  surplus  is  held  to  be 
mad,  and  is  not  thus  to  be  disposed  of*  These  eases 
stroi^y  prove  the  distinction  between  a  power  of  givmg 
by  a  cevtain  mode,  and  giving  by  any  mode. 

Though  I  ha;fe  said  Aus  much  of  the  case  of  Ronton 
and  Amander^  it  is,  in  my  opinion,  a  very  di&rent  thing 
to  say  what  might  have  been  done  with  regakl  to  it  in 
1775,  and  vikaX  ought  now  be  d<Mie  at  this  day.  It  would 
not  be  on  any  dry  reasoning  that  I  should  disturb  the 
authority  of  this  case  as  applying  to  another  occurring  in 
\  798  .if  they-  ooineided. 

In  the  present  case,  I  dunk  that  the  reasons  of  the 
Judge  in  tne  Court  below  altogether  amount  to  this,  that 
it  was.  the  testator's  purpose  to  bestow  the  estates  on 
Mr.  Caotts  hv  the  kst  deed;  and  that  he  did  not  do  so 
if  he  did  not  seep  alive  the  former  deed ;  they  held  that 
the  deed  of  1793  only  revoked  the  former  deed  to  the  end 
of  frving  effect  (^  the  later  one. 

uit  he^  asked  what  he  did  not  mean  to  revoke,  I  un- 
derstand it  to  be  supposed  that  he  did  not  mean  to  revoke 
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that  which  gave  a  right  to  the  disponee  in  the  deed  of  cnkvwtu 
1771«  to  adjudge  from  the  heir  at  Taw  if  the  disponee  in  ^' 

the  second  deed  should  refuse  to  take.  If  Mr.  Coutts  ^^^^"'*- 
should  be  unwilBng  to  take  under  the  deed  of  1 793,  is 
there  a  right  under  the  deed  of  1771  to  adjudge  the  /ierC" 
ditas  a^amst  the  heir  ?  If  such  a  right  could  not  exist 
under  me  deed  of  1771,  under  what  pretence  does  that 
deed  exist  to  bar  the  right  of  the  heir? 

Whatever  I  might  have  beei^  (fisposed  to  decide  in 
such  a  case  as  that  oi  Rowan  and  Alexander  in  1775^  I  / 
should  be  one  of  the  last  men  in  the  world,  in  1866,  to 
disturb  that  decided  case,  in  so  far  as  it  applies  to  a  case 
of  implied  revocation. 

It  appears  from  what  was  said  by  Lord  Loughborough 
that  those  noble  Lords  who  coincided  in  opinion  with  hua 
were  inclined  to  consider  this  as  a  case  of  fraud  on  the 
law  of  death-bed.  My  view  of  it  is  different ;  that  this 
is  not  a  case  of  &aud^  and  that  the  Appetlieuit's  case  can- 
not be  made  out  upon  that  ground. 

[His  Lordship  here  briefly  stated  the  case  otHearU  wad 
Greenbank  (AtK.  p.  695.)  mentioned  in  the  note  of  Lord 
Loughborough's  speech.] 

That  Noble  Lord  concluded  with  saying,  that  he  was 
afraid  a  reversal  of  the  judg^ient  of  the  Court  then  under 
consideration,  might  trench  upon  the  system  established 
with  regard  to  those  trust-bonds  to  which  I  have  alhided'; 
«ind  therefore  he  thought  it  better  to  send  it  back  to  be 
re-considered.  He  addted,  that  Lord  Thurlow  aiid  he  were 
of  opinion  that  it  might  be  proper  to  prevent  alt  qu<3stioh 
upon  these  trust-bonds  by  an  Act  of  rarliament  declara- 
toi'jr  of  the  law.  It  appears  to  me  that  this  case  iAtty  be 
decided  without  touchmg  any  of  these  trust-botids. 

The  cause  was  accordingly  remitted  to  the  CoUtt  of 
Session,  where  it  underwent  the  most  painful  and  minute 
re-consideration.  I  think  I  never  saw  a  more  hoiib'Ur&ble 
specimen  of  judicial  ability  than  occurred  in  the  discussion 
of  this  case  when  they  fonned  the  opinion  on  which  this 
second  appeal  arises. 

They  re-considered  this  case  in  all  the  points  of  view 
in  which  it  had  been  taken  up  in  regard  to  the  alleged 
/raud  upon  the  face  of  death-bed';  the  whole  prihcipl^s  of 
that  law,  and  the  particular  facts  and  circumistances  of  the 
caae.  They  at  length  narrowed  the  case  veiy'niuch  f^oth 
n^hat  had  formerly  oeen  discussed,  and  pift  it  ilpon  ^htft 
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I  think  its  true  merits,  the  effect  of  the  second  deed 
upon  the  first  through  the  clause  of  revocation. 

They  agree  that  if  the  deed  of  1771  was  cancelled,  or 
wholly  revoked  by  executing  another  instrument ;  if  the 
'  right  of  the  heir  was  let  in  pro  brevissimo  intervallo,  that 
'  the  deed  on  death-bed  would  operate  nothing. 

A  narrow  majority  of  the  Court  held,  that  under  the 
deed  of  1793  the  ^^^  of  1771  was  not  revoked  abso- 
lutely, but  under  a  quaUfication,  and  they  therefore  held, 
that  if  the  death-bed  deed  of  1793  was  cnallenged  by  the 
heir  (for  a  death-bed  deed  is  not  in  any  view  a  nuUity, 
but  only  liable  to  effectual  challenge  by  the  heir)  the 
disponee  under  it  might  found  on  the  prior  deed  in  1771, 
ana  insist,  with  effect,  that  the  heir  nad  no  interest  to 
challenge  the  later  deed,  that  if  it  was  set  aside  Sir  Robert 
Crawfurd  would  have  (as  we  should  sav  in  this  country) 
a  right  to  the  estate ;  or,  as  they  would  say  in  Scotland, 
would  have  a  personal  right  of  action  to  obtain  the  estate. 
The  true  question  in  this  case,  therefore,  is,  whether  or 
not,  in  a  i^uction  brought  by  the  heir  of  the  death-bed 
deed  of  1793,  her  claims  could  be  repelled  by  any  thing 
the  disponee  under  it  could  urge  upon  the  deed  of  1 771,  as 
at  the  death  of  the  mrantor. 

If  he  could  so  repel  the  claim  of  the  heir,  he  must  prevail 
in  this  action ;  if  he  could  not,  then  the  present  appeal 
would  be  well  founded. 

This  question  will  still  necessarily  lead  me  into  a  dis- 
cussion of  some  length,  and  I  wisn  to  reserve  this  till 
Tuesday,  when  I  shall  state  my  final  opinion  upon  this 
case.  If  I  be  in  error  thereon,  then  I  must  say  that  it  is 
conformable  to  the  first  views  I  have  formed  of  the  case, 
and  that,  with  all  the  light  since  thrown  upon  it  my 
opinion  has  never  varied  with  regard  to  it. 

Lord  Eldon,  [after  reverting  to  the  opinion  delivered  in 
part  by  him  as  above.] 

The  questions  in  this  cause  were  anxiously  discussed, 
and  considered  both  before  and  after  it  was  remitted  to  the 
.  Court  below,  by  noble  Lords,  some  of  whom  are  now  no 
more.  One  of  these  noble  Lords  (Rosslyn,)  entertained 
but  one  unqualified  opinion  upon  the  subject  throughout 
He  held  that  the  settlement  of  1 793  was  a  fraud  upon  the 
law  of  death-bed,  and  that  that  deed  was  an  unqualified 
revocation  of  the  deed  executed  in  1771.    His  Lordship, 
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therefore,  observed  in  strong,  although  not  in  legally  ac-    cravfurd 

curate,  language,  that  it  was  impossible  to  splice  two  v. 

nullities  in  order  to  make  one  effectual  deed  of  disposition. 

This  expression  was  not  technically  correct,  inasmuch  as 

the  term  nullity  could  not  be- applied  with  strict  precision 

to  the  death-bed  deed,  because  it  was  prima  facte  a  good 

deed,  and  was  alone  reducible  by  the  heir,  wno  was  aUo- 

qui  successurus.  But  his  Lordship's  meaning  was  this,  that 

the  first  deed  being  revoked  was  an  absolute  nullity,  and 

if  the  death-bed  deed  could  not  knit  itself  upon  the  first, 

it  was  a  nullity  likewise  in  the  popular  sense  of  the  word, 

as  it  could  convey  nothing.     Such  were  the  sentiments 

of  the  noble  Lord,  which  coincided  with  those  of  several 

Judges  in  the  Court  below,  and  were  supported  there  by 

very  strong  arguments. 

Another  noble  Lord  *,  who  is  also  now  no  more,  seemed 
to  regard  the  question  in  another  view.  So  far  as  I  could 
collect  his  sentiments  he  did  not  consider  the  death-bed 
deed  as  an  invasion  of  the  law  of  death-bed,  nor  the 
li^^^'poustie  deed  as  altogether  revoked  by  it;  but  his  Lord- 
ship seemed  to  be  of  opinion  that  the  first  deed  was  to  be 
considered  as  in  existence  to  a  certain  effect,  and  he 
thought  we  shoidd  look  at  the  effect  of  the  two  instruments 
taken.together,  and  construe  them  so  as  that  a  disposition, 
which  the  disponee  had  a  clear  power  to  make,  might  be 
supported,  and  that  the  manner  in  which  he  did  so  vras 
to  DC  regarded  as  matter  of  form,  and  not  of  substance. 

But  to  this  last  sentiment  I  never  can  agree.  I  entirely 
concurred  with  the  other  noble  Lord  whom  I  have  men- 
tioned, that  matter  of  form  in  conveyancing  is  matter  of 
substance  ;  and  that  it  is  not  sufficient  that  a  person 
should  have  power  and  an  intention  to  dispose  of  his  pro- 
perty, but  that  in  order  to  render  it  effectual  he  must 
execute  it  habili  modo,  or  in  other  words,  he  must  execute 
it  in  the  form  and  with  the  solemnities  prescribed  by  law 
for  conveying  such  property. 

The  case  of  Rowan  and  Alexander,  which  I  shall  have 
occasion  to  remark  upon  more  particularly  hereafter,  was 
more  relied  upon  in  the  argument  than  I  think  it  can  well 
be.  It  was  relied  on  in  that  case,  and  has  been  argued 
here,  that  the  party  might  have  given  the  value  of  the 
estate  by  a  death-bed  deed,  and  why  therefore  not  give 

•  Lord  Alvaiiley. 
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daiaa  under  the  death-bed  deed :  The  heir  says,  '^  your    craufvhd 
**  deed  does  not  give  you  a  title  unless  you  can  show  me  v; 

*'  a  deed  executed  in  liege  poustiey  existing  at  the  death      coott». 
"  of  the  grantor:  if  there  be  no  such  deed,  the  deedexe^ 
**  cuted  on  death-bed  is  gone/' 

In  various  cases,  which  I  need  not  at  present  specially 
mention,  the  death-bed  deed  has  been  held  to  be  good. 
The  law  of  death-bed  h^^s  been  so  far  altered,  that  a 
persoa  may  by  certain  modes  ^ve  away  his  estate  by 
a  deed  on  decdUi-bed.  Upon  this  point,  as  well  as  upon 
the  practice  which  has  prevailed  with  regard  to  trust- 
bonos^  we  cannot  shake  the  cases  without  great  danger 
to  private  property.  In  our  own  law  we  have  also  in- 
stances of  a  smiikr  kind,  in  the  practice  with  regard  to 
the  barring  of  estates^tail,  and  the  making  of  conveyances 
to  enable  a  person  to  give  legacies  without  regard  to  the 
statute  of  frauds. 

If  by  inveterate  usage  and  practice  you  find  mens 
titles  standing  in  a  certain  way,  you  will  support  them 
to  the  extent  of  the  usage  ;  but  it  is  a  very  different  thing 
to  say  that  you  should  carry  the  law  beyond  the  usa^. 

It  IS  admitted  that  if  a  valid  Uege-pausiie  deed  existed 
at  the  death  of  the  grantor,  the  death-bed  deed  would 
also  be  good.  It  is  to  be  observed,  however,  that  this 
Uege-paustie  deed  must  be  in  favour  of  a  strsmger,  and 
not  in  favour  of  the  heir  alioqui  succesmrus.  A  deed  in 
his  &vou1r  would  be  held  to  be  an  evasion  of  the  law,  and 
not  effectual.  This  is  obvious  on  principle — the  stranger 
disponee  is  bound  to  hold  good  any  power  reserved  against 
him;  if  such  power  be  duly  executed  he  cannot  com- 
plain. This  seems  also  to  have  been  admitted  by  aU  the 
judges,  except  those  who  decided  against  Mr.  Coutts,  on 
the  ground  of  its  bein^  an  evasion  of  the  law. 

It  is  clear  that  Colonel  Craufurd  meant  to  give  the 
estate  to  Mr.  Coutts.  His  power  of  doing  so  is  also  clear. 
In  treating  this  matter,  I  deem  it  better  to  go  upon  the 
dry  points  of  law  than  to  consider  whether  it  was  more 
fit  in  Colonel  Craufurd  to  pre£Br  the  nearest  branch  of  an 
ancient  family,  or  to  give  his  estate  to  that  deserving 
gendemaa  Mr.  Coutts.  The  intention  and  power  of  the 
testator  are  both  admitted^ 

The.  only  question  is.  Has  he  executed  that  intention 
by  effectual  means  ?  It  is  admitted  on  all  handsi  diat 
Ciolonel  Craufurd  might  have  charged  the  estate  vested 
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cftAUFUftD    in  the  grantee  of  the  Uege-foustie  deed  to  its  full  value  b 

V,  favour  of  Mr.  Coutts,  or  he  might  have  directed  him  to 

couTTs.      convey  that  estate  to  Mr*  Coutts«    The  testator  in  dobg 

80  aets  in  affirmance  of  the  estate  vested  by  the  liege- 

poustie  deed,  for  the  person  to  take  by  the  death'-bed  d^ 

could  not  call  upon  the  disponee  under  the  former  deed 

'  to  denude,  unless  the  estate  was  vested  in  him.    The 

author  of  the  death-bed  deed,  in  such  a  case,  so  fax  froon 

revoking,  asserts  the  validity  of  the  liege-poustie  deed. 

Such  cases  are  not  authorities  for  the  present  decision, 
unless  you  could  say  Sir  Robert  Craufurd  had  some 
estate  under  the  deed  of  1771,  of  which  he  could  denude 
himself  in  Mr.  Coutts's  favour,  or  which  Mr.  Coutts  could 
have  adjudged.  But  it  is  impossible  to  say  that  he  had 
such  estate  of  which  he  could  denude  himself,  or  which 
could  be  adjudged,  if  it  can  be  made  out  on  the  con- 
struction of  the  death-bed  deed  that  such  estate  did  not 
remain  in  him. 

You  know  that  in  Scotland  the  maxim  of  mortuus  seisii 
vivum  does  not  obtain  as  it  does  in  this  country :  a  pro- 
ceeding in  that  country  to  take  up  Jutrediias  jacem  is 
rather  against  the  estate  than  the  person ;  the  right 
can  be  made  effectual  directly  upon  the  estate,  if  con- 
stituted by  a  deed  containing  procuratory  and  precept 
by  an  adjudication  in  implement.  I  say  this  to  prevent 
any  misunderstanding  of  the  language  which  I  use. 

Another  case  was  put;  it  was  stated,  that  the  testator 
might  have  rendered  the  death-bed  deed  valid  by  a 
clause  in  it  that  he  meant  the  deed  of  1771  to  subsist,  if 
the  death-bed  deed  was  found  to  be  ineffectual.  I  do 
not  mean  to  deny  this.  He  would  then  have  said,  if 
my  death-bed  deed  is  not  good,  or  if  the  disponee  under 
it  would  not,  or  could  not,  take  from  popery  or  other 
cause,  then  Uie  disponee  under  the  deed  of  1771  might 
have  said  to  the  heir  alioqui  sticcessurus,  ^*  the  estate  is 
•mine;''  and  he 'might  have  proceeded  to  connect  himself 
with  it  by  his  procuratory  and  precept,  or  if  none  had 
been  contained  in  his  deed,  by  adjudication.  In  that 
case  this  would  be  the  express  meaning  of  the  testator; 
I  keep  alive  the  former  deed  to  all  l£ose  purposes  to 
enable  the  disponee,  in  the  death-bed  deed,  to  say  to  the 
heir  that  he  nas  no  interest  to  impugn  the  death-bed 
deed. 

When  I  considered  the  cases  of  implied  revocation* 
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(and  I  have  never  considered  any  question  more  deeply    craufurd 
than  the  present,)  I  am  free  to  say  that  I  never  could         v. 
have  assented  to  affirm  the  case  of  Rowan  and  Alexander      coctts. 
if  brought  before  me  by  appeal  at  the  time  when  it  was 
pronounced.     Lord  Rosslyn  stated,  when  this  cause  was 
first  here,  that  he  could  not  give  his  assent  to  that  case. 
But  there  is  a  manifest  di&rence  between  what  might 
have  been  fit  and  proper  to  be  done  when  that  case  was 
recent,  and  what  may  be  so  at  this  day.    No  man  can 
say  that  many  titles  may  not  rest  on  the  principle  of  that 
case  of  Rowan  and  Alexander;   and  were  we  to  touch 
that  case,  we  might  shake  secikrities,  in  the  validity  of 
which  there  had  been  great  confidence  for  many  years. 
I  allude  to  the  tmst-bonds  which  had  been  devised  and 
approved  of  by  the  most  eminent  persons  upon  the  Bench 
in  Scotland. 

In  that  case  of  Rowan  and  Alexander  a  false  principle 
was  laid  down  on  the  Bench,  that  because  the  testator 
could  effectually  have  given  the  value  of  his  estate  in 
money,  therefore  the  disposition  of  the  estate  was  valid. 
It  was  said  in  that  case,  that  there  was  no  express  revo- 
cation, but  it  is  difficult  to  perceive  what  could  be  a 
more  express  revocation  than  giving  the  estate  wholly  to 
another. 

That  case  must  now  be  held  to  stand  upon  this  prin- 
ciple, that  the  testator  did  not  mean  the  former  deed  to 
be  revoked  unless  the  second  deed  was  found  to  be  good ; 
and  expressing  nothing  as  to  a  revocation  of  the  former 
deed,  must  be  held  to  have  meant  in  effect  that,  both 
should  stand  to  accomplish  the  purpose  he  wanted  of 
giving  the  estate  to  the  disponee  in  tne  last  deed.  This 
would  apply  also  to  the  case  of  the  disponee  under  the 
second  deed  being  unwilling  to  take  or  incapable  of 
taking. 

But  the  same  principle  will  not  apply  to  a  case  of 
express  revocation.  This  is  the  first  instance  where  this 
pnnciple  has  been  so  applied.  It  is  unnecessary  to  enter 
into  the  cases  of  Birkmyre,  8cc.  which  are  different  from 
the  present,  in  the  revocations  being  by  different  instru- 
ments. 

In  the  present  case,  as  appears  to  me,  there  are  only 
two  questions;  1st,  Is  the  aisposition  of  1771  revoked 
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c^oFVAD    entirely  ?  adly,  Is  it  revoked  ad  kunc  effedum,  or  ad 

V,  (Mnnes  effectus  muoad,  this  species  of  question. 

C9UTT5. «  The  case  oi  express  revocation  proves^  (and  the  deci* 
sion  in  this  case,  with  regard  to  the  estate  of  MiNddattd* 
is  the  strongest  of  them  all)  that  if  the  htir  is  let  in  pro 
brevissimo  iiUervallo,  the  intention  or  power  of  the  grantor 
signifies  nothing,  though  he  had  half  a  dozen  ways  of 
giving  awa^  his  estate  upon  death-bed.  It  signifies  no- 
thing if  this  is  not  done  habiti  modo.  The  cases  of  the 
destruction  of  the  liege-poustie  deed,  though  cancelled 
only  to  execute  another  deed,  or  a  revocation  by  indone- 
ment,  when  a  new  deed  was  the  next  moment  executed, 
clearly  show  this,  that  what  may  be  done  validly  in  one 
mode  cannot  be  so  in  any  mode. 

In  the  case  of  Monkland  the  Court  seems  tx>  have  hid 
considerable  difficulty  with  their  own  decision;  more, 
indeed,  than  I  feel  with  regard  te  it.  The  disposition  of 
Monkland  was  by  a  different  deed  from  that  of  Ciau- 
furdland.  The  former  disposition  of  Monkl€uid  was  re- 
voked, that  Colonel  Crawfurd  might  dispose  of  it  bf  a 
sale ;  and  on  the  same  day  he  executed  a  dispoeiiioa 
to  Mr.  Coutts  by  such  mode  of  sale,  but  before  coiB- 
Dieting  this  purpose  Colonel  Craufurd  died.  We  see 
here  strongly  that  the  power  to  give  away  in  certain 
modes,  and  the  intention,  are  nothing.  The  Court,  in 
th^r  judgment  declared,  that  it  was  the  testator's  pur- 
pose to  give  to  Mr.  Coutts,  but  they  found  (in  terms  too 
general  to  reconcile  that  decision  with  the  decision  with 
regard  to  Craufurdland)  that  the  deed  of  1 793  had  re- 
voked the  deed  of  1 771 ,  and  therefore  they  give  the  estate 
to  the  heir. 

It  is  clear  in  this  country,  where  an  estate  can  only 
be  devised  by  a  will  executed  in  the  presence  of  three 
witnesses,  that  in  such  a  wA\  a  person  cannot  reserve 
power  to  make  a  valid  devise  of  his  estate  by  will  before 
fewer  witnesses.  All  the  doctrines  connected  with  this 
rule  of  law  were  much  canvassed  in  the  case  of  tfn- 
bergkam  v.  Vincent.  A  person  in  this  country  cannot  by 
the  medium  of  a  will  or  deed  reserve  to  himself  powers 
contrary  to  law. 

In  Scotland  no  man  could  make  a  valid  liege-pouMie 
deed  in  this  form — "  Know  all  men  by  these  presents 
"  that  I  do  hereby  reserve  a  power  to  dispose  of  my  estate 
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*'  at  auy  time  of  my  life,  et  etiam  in  articulo  mortis."   THe    craufurd 
Jisf^e-foustie  deed  must  be  some  actual  deed  of  disposition  v. 

eousting  at  the  death  of  the  grantor.  ""^^^ 

Put  the  case,  that  Mr.  Coutts  had  repudiated  the  dis- 
position in  his  favour  contained  in  the  deed  of  1793; 
could  the  heir,  under  the  deed  of  1771,  have  made  use 
of  his  procuratory  and  precept  to  attach  himself  to  the 
Jmreditasjacens'^  or  if  there  had  been  none  such,  could  he 
bive  usecf  an  adjudication  in  implement  against  the  estate? 
This  question  (Spends  upon  the  fact  whether  the  deed  of 
1771  was  revoked  by  the  deed  of  1793,  or  not.  If  the 
testator  left  the  deed  of  1771  a  subsisting  deed,  thedis'- 
ponee  under  the  death-bed  deed  might  make  use  of  that 
^ield  to  protect  himself  against  the  heir  at  law.  In  order 
to  find  that  this  case  can  be  ruled  by  the  decision  in 
Rowan  and  Alexatuder  you  must  find  the  direct  contrary 
of  what  the  testator  has  expressed  in  the  present  case. 

The  deed  of  1771  was  a  deed  standing  by  itself,  con- 
taioing  a  procuratory  and  precept,  and  all  the  usual  clauses 
of  style.  Let  us  see  what  the  testator  does  or  says  with 
»regard  to  this  deed  :  Does  he  say  that  the  deed  of  1771 
shall  stand  if  the  deed  of  1793  is  found  not  to  be  good  ? 
Does  he  substitute  Mr.  Coutts  m  the  room  of  the  dis- 
ponee  under  the  deed  of  1771  ?  He  does  no  such  thing. 
The  dispositive  part  of  the  deed  of  1771,  the  procuratory 
and  precept,  are  all  revoked,  and  the  oeed  of  1 793  is  made 
a  complete  disposition,  standing  solely  by  itself,  con- 
taining a  new  procuratory  and  precept,  and  other  usuid 
clauses.  It  also  contains  the  clause  upon  which  the  whole 
question  turns.  [Here  his  Lordship  read  the  clause  of 
revocation.] 

The  question  of  construction,  as  to  what  the  testator 
has  said,  arises  upon  this.  He  says,  I  don't  intend  that 
the  disponee  in  the  deed  of  1771  shall  take ;  nor  that  the 
deed  ot  1771  shall  be  kept  alive,  and  that  the  disponee 
therein  shall  denude  in  favour  of  Mr.  Coutts ;  but  I  do 
expressly  revoke  that  deed,  so  far  as  conceived,  in  favour 
of  the  persons  to  whom  it  is  granted;  and  I  keep  it  alive 
only  with  regard  to  the  powers  to  alter,  innovate,  and 
revoke  therein  contained ;  tfiereby  reducing  the  deed  to 
nothing  but  one  ccmtaining  a  power  to  alter  and  revoke. 

I  never  in  this  case  coiud  bring  my  mind  to  any  other 
opinion,  than  that  the  deed  of  1793  reduced  llie  deed  of 
1771  to  a  conveyance  in  fttvour  of  the  heir  alioqui  sue- 
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cRAUFURD    cessurus,  because   if  the   intermediate  disposition    was 
t7.  destroyed,  the  right  of  the  heir  to  claim  the  estate  was 

couTT«.      again  set  up.    Any  other  opinion  goes  to  make  the  deed 
01  1 793  good  by  itself,  which  is  illegal  and  impossible. 

I  put  another  question  to  myself,  which  I  hope  will  free 
me  from  any  charge  of  mistaking  the  law.  I  cannot  con- 
ceive what  the  deed  of  1 793  would  do,  whether  it  contained 
an  express  or  an  implied  revocation  of  the  former  deed, 
unless  I  were  able  to  say,  that  if  Mr.  Coutts  could  not  or, 
would  not  take,  some  right  to  take  up  the  htereditus  jacent 
under  the  deed  of  1771  would  still  remain.  Now  such 
right  could  not  remain  under  the  deed  of  1771,  because 
the  revocation  goes  to  every  thing  but  what  is  therein 
excepted.  How  could  a  personal  nght  of  action  be  made 
out  in  the  disponee  under  the  deea  of  1771,  as  the  deed 
of  1 793  absolutely  revokes  that  deed,  as  far  as  it  con- 
tained any  disposition  ? 

The  case  turns  entirely  on  the  true  construction  of  this 
part  of  the  instrument;  it  destroys  all  right  granted  under 
the  former  deed  without  which  the  reserved  powers  to 
alter  were  vain. 

In  the  opinion  which  I  have  formed  I  have  the  misfor- 
tune to  diner  from  many  persons  in  the  Court  of  Session, 
of  whom  I  am  bound  to  say,  that  if  I  have  been  of  any 
use  in  the  matters  of  Scotcti  law  I  owe  it  to  them ;  but  I 
have  also  the  satisfaction  to  agree  with  many  others  in 
,  that  court,  and  with  some  who  neard  the  case  argued  in 

this  house. 

I  repeat,  that  this  is  a  question  of  construction  only, 
and  that  all  apprehension  must  be  gone  of  touching  any 
title  to  estates,  or  any  other  decided  case ;  the  present 
case  turning  upon  this  point,  and  neither  upon  any 
general  or  special  construction  of  the  law.  I  shall  defer 
giving  in  the  judgment  which  I  mean  to  move  in  this  case 
till  to-morrow,  contenting  myself  at  present  with  stating 
this  conclusion,  that  the  heir  alioqui  successurus  has  both 
a  title  and  an  interest  in  this  case. 


Ven.  14  Afar.  1806. 

The  Lords  &c.  find,  that  in  this  case,  the  question,  whetlier  the  heir  hatb 
a  title  and  interest  to  challenge  the  deed  of  1793,  as  made  on  death-bed, 
depends  upon  the  particular  nature  and  effect  of  the  several  deeds  executed 
by  the  late  Colonel  Craufurd,  and  especially  on  the  nature  and  effect  of 
the  deed  of  1793,  regard  being  had  to  the  particular  terms  of  that  deed,  as 
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expressing  the  same  to  be  a  revocation  and  recalling  pfall  former  dispo- 
sitions ;  and  find,  that  the  deed  of  1771,  though  executed  in  liege  poiaiief 
ought  not  to  beconsidered  as  beinsat  the  death  ofColonel  Craufurd,such 
a  subsisting  valid  instrument  or  disposition  executed  in  liege  pouttkf  as 
that  thereby  the  interest  of  the  heir  to  challenge  the  deed  of  1793,  as  to 
the  lands  by  the  same  deed  dis[)oned  to  the  defender  Thomas  Coutts, 
should  be  deemed  to  be  barred,  inasmuch  as  the  latter  deed  contains  in 
terms  the  most  express  revocation  of  all  former  dispositions,  assigoatioiiSy 
or  other  deeds  ofa  testamentary  nature,  formerly  made  and  granted  to 
whatever  person  or  persons  preceding  the  date  thereof,  and  particularly 
of  the  deed  granted  in  the  year  1771,  and  contains  the  most  express 
declaration  in  terms,  that  such  deeds  are  to  be  void  and  nuU  so  mr  as 
they  are  conceived  in  favour  of  the  persons  to  whom  they  are  gpranted ; 
and  also  find,  that  althoueh  the  deed  of  1793  contains  a  declaration  that 
the  former  deeds  should  be  valid,  and  sufficient  to  the  extent  of  the 
powers  therein  reserved,  to  revoke,  alter  or  innovate  the  same  to  the 
effect  only  of  making  the  deed  of  1793  effectual  in  favour  of  the  said 
Thomas  Uoutts,  such  declaration  ought  not  to  be  taken  as  the  ground  of 
an  implication  rendering  such  former  deeds  valid  or  efiectual  beyond  the 
extent  in  which  they  are  in  express  terms  declared  so  to  be,  or  to  be 
made  the  ground  ofa  construction  whereby  such  former  deeds  should 
be  held  to  be  valid,  or  sufficient  in  any  respect  in  which  they  are,  by  the 
same  deed,  in  express  terms,  declared  to  be  null  and  void;  and  find,  that 
although  such  declaration  was  made  in  the  deed  of  1793,  asserting  the 
validity  of  the  former  deeds  to  the  extent  of  such  powers,  all  the  dispmi- 
tions  in  the  former  deeds  having  been  revoked  in  express  term^  there  did 
not,  according  to  the  true  effect  of  all  the  deeds  taken  together  at  the 
death  of  Colonel  Craufurd,  under  any  parts  of  the  former  mspositions  so 
expressly  revoked,  and  so  expressly  declared  to  be  null  andvmd,  exist  in 
any  persons  named  in  such  former  deeds  any  personal  or  other  i^ht  in 
the  lands  by  the  deed  of  1793  disponed  to  the  defender,  secure  against 
the  challenge  of  the  heir,  ex  capUe  lectin  on  which  the  cQsponee  m  lectOf 
under  the  deed  of  1793,  could  be  entided  to  found  as  his  defence  ageinst 
the  reduction  of  the  deed  made  in  lecto;  and  find  also,  that  as  the  deeds 
in  this  case  are  conceived  as  to  tH^  terms  thereof,  the  disponees  nndeirthe 
deed  of  1793  cannot  be  considered  as  having  title  or  right  under  the  fonner 
dispositions,  as  if  they  bad  been  named  therein,  or  otherwise  under  the 
effect  thereof;  and  find,  likewise,  that  the  heir  is  not  excluded  in  this 
case  from  challenging  the  deed  of  I793»  €x  capite  lectin  and  at  the  same 
time  founding  thereon,  as  revoking  the  former  dispositions.    And  it  is 
therefore  ordered  and  adjudged.  That  the  Interlocutors  complained  of, 
so  far  as  they  are  inconsistent  widi  the  findings  and  declarations  afonsaid 
be  and  the  same  are  hereby  Reversed ;  and  it  is  further  ordered.  That 
the  cause  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  do 
therein  as  shall  be  meet,  regard  being  had  thereunto. 
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Mrs.  Annk  Majendie  and  her"l  A-.-^n    * 
Husband  the  Bishop  of  Bangoe  /  ^PP^"^*' ' 

W.  T.  Caeruthees  and  hiaGuarO  22ejrpon&nfe. 
dians      ...        -        -J        ■'^ 
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MAJIhDII 


Under  amarriage-contract  executed  in  1 735,  lands  subject 
to  the  limitations  of  an  entail,  made  in  1 708,  are  resided 
v!'^"        by  the  husband,  being  heir  in  possession,  and  destmed 
cAaavTHiM.      upon  new  infeflment  to  the  husband,  "  and  the  hein- 

"  male  of  the  marriage,  which  failing,  to  the  heirsp-msle 
of  the  body  of  the  husband  in  any  future  marriage ; 
which  faihng,  to  the  heirs-female  of  the  said  spouses, 
*'  and  the  heirs-male  to  be  procreated  of  their  IxKlies, 
"  the  eldest  daughter  or  heir-female,  and  the  heiis- 
*'  male  descending  of  her,  always  excluding  the  rest, 
**  and  proceeding  without  division."  To  fulfil  the  obli- 
gations of  this  contract,  the  husband  made  up  titles, 
and  was  infeft  in  1736.  A  daughter  was  the  only  issue 
of  the  marriage.  This  daughter  being  married,  by  a 
contract,  in  which  her  husband  joined,  and  which  wts 
carried  into  effect  under  a  decree-arbitnd  in  1759,  ac- 
cepted from  her  father  a  sum  of  monej  ''  in  full  satis- 
"  taction  of  aU  right  of  succession  which  they  have,  or 
in  any  erent  may  have,  to  the  lands  subject,  to  the 
marriage  contract,  and  of  the  provisions  to  children 
*'  of  the  marriage  in  any  portion,  8ic.  whatever,  which 
"  the  daughter  or  her  husband  might  claim  on  the  de- 
*'  cease  ofthe  father,  and  they  accordingly  quit  claim, 
"  and  discharge  the  father  from  all  demands,  and  le- 
nounceand  overgive  to  him,  his  heirs  and  assignees,  all 
right,  claim  of  succession,  or  other  right  wnich  the 
"  daughter  and  her  husband  have,  or  in  any  event  may 
"  have,  under  the  provisions  ofthe  marriage-contract ' 
In  the  same  year,  1 759,  a  disposition  was  executed 
by  the  father  m  favour  of  himself  and  the  heirs-male 
of  his  body,  whom  failing,  to  his  brother,  JJic.  The 
daughter  died  in  1768,  leaving  a  son,  J.  JR.  The  father 
died  in  1774.  In  1806  J.  K.  was  served  heir  to  his 
mother,  and  brought  an  action  to  reduce  the  disposi- 
tion of  1759,  and  all  subsequent  conveyances  ofthe 
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laiids  8ubj^6t  to  the  marriage-cotltract  of  1759.  J.  If. 
dying  in  1811/ the  Appellant,  Mrs.  Majendi^,  becaitie 
pursuer  in  the  action^  as  the  sister  of  /.  jR.  and  heir 
of  provision,  under  the  destinations  of  the  marriage 
confract;  held,  1st,  that  she  was  heir-femd^  tri^ti 
the  meaning  of  the  terms  of  the  destination ;  oA,  that 
the  entail  on  ^08  was  barred,  both  by  positiTe  and  nega- 
tive prescription ;  3d,  that  the  daughter  had  power  to 
cofitract  with  the  father,  and  renounce  and  aisclianhi 
^  the  right  under  the  marriaee  contract  as  a  jits  crtmii 
vested  in  her;  the  effect  of  which  discharge  is  to  bar 
the  ri^ht  of  all  other  heirs  of  the  marriage. 


The  question  in  this  case  arose  upotf  dnltfriftgi\     ^g^- 

contract  executed  in  1 735;  by  which  landflf  (^jMt    uAswnm 

to  an  etttail  made  in  1 708,)  were  settled  "  utWn        *• 

'*  F.  C.  the  husband,  and  the  heirs-male  of  his  itittS 

''  riage  with  M.  M.^  whom  failing,  the  heili^ttUAe* 

*'  of  F.  C.  in  any  subsequent  marriage,  whidi  ikil- 

''  ing,  the  heifsifemak  to  be  procteated  betihnat  iM 

**  said  spouses,  and  the  heitK-male  to  be  pfocravt^ 

'*  of  their  bodies,  the  eldest  daughter  or  hmi^tetkiA^^ 

*'  and  the  heirs-male  descending  of  her,  siWsfs  et^ 

"  clirditlg  the  rest,  and  succeeding  vKthout  divistoti.'' 

jR.  a  dlEiughter  and  only  child  of  the  mattiage  bc^  * 

ing  under  coverture,  with  the  coneuri^nce  of  her 

husband,  and  by  agreement  with  her  father  F.G.iii 

consideratibti  of  650/.  to  hi'  paid  by  him,  rettoOticed 

her  estate,  right  ami  claim   under  the  marHage 

settlement. 

This  agreement  was  carried  into  eflfect  by  decree- 
arbitral,  discharge  and  renunciation,  in  1 759,  and 
the  lands  were  settled  by  new  dispositions'  made  by 
the  father  on  a  new  series  of  heirs.  R.  died  before  her 
father,  leaving  a  son  and  two  daughters.  In  1 806  tb6 
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son  served  himself  heir  of  provision  under  the  marriage 
MAJsvDiE    settlement,  and  brought  an  ^action  in  the  Court  of 
^'         Session  to  set  aside  the  dispositions  by  which  his  claim 

CA&&UTHEU.  ,  *     ,  '  , 

was  aflfectedt  and  the  principal  question  in  the  cause 
was  upon  the  validity  of  the  discharge  and  renunci- 
ation. The  Court  of  Session,  after  various  interlocu- 
torst  by  a  final  judgment  delivered  in  1812,  affirmed 
the  validity  of  the  transaction,  holding  the  renunci- 
ation good  against  the  son  of  R.  Under  these 
circumstances  the  cause  came  before  the  House  in 
1816,  and  after  much  argument  and  doubt  on  the 
principal  question,  expressed  by  the  Lord  Chancel- 
lor, was  remitted  to  the  division  of  the  Court  of  Ses- 
sion, from  which  it  came,  with  directions  that  they 
should  call  for  the  opinions  of  the  judges  of  the  other 
division  on  the  points  of  law  arising  in  the  case  *. 

July  10, 1816.  .  A  petition  having  been  presented  by  the  Appel- 
lants to  the  Court  of  Session,  (First  Division,)  to  apply 
this  judgment,  an  interlocutor  was  pronounced  on 
tjhe  loth  July  1816,  appointing  the  case  to  be  stated 
in  mutual  memorials. 

Objection  to  In  the  memorial  which  was  thereupon  presented 
for  the  Respondent,  an  objection  occurred  to  the  title 
of  the  Appellant,  Mrs.  Majendie,  which  was  to  the 
following  efiect : 

By  the  marriage  contract  1735,  the  estate  is 
provided,  **  to  Francis  Carruthers  and  the  heirs- 
"  male  of  the  marriage  with  Margaret  Maxwell, 
*^  whom    failing,    the    heirs-male    of  Francis    in 

*  The  opinion  of  the  Lord  Chancellor  at  that  time  seemed 
to  be  adverse  to  the  judgment  of  the  court  bdow  on  the  prin- 
dpai  question.    MSS.  May.  and  June  1816,  and  see  Dow's 

Hep.  vol  4,  p.  asr-*- 
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"  in  any  subsequent  marriage,  which  failing,   the       ^^^* 
'*  heirs-female  to  be  procreated  betwixt  the  said    Kumra: 
"  spouses  and  the  heirs-male  to  be  procreated  of  ^^^^^^^ 
"  their  bodies."     Under  this  destination  Mr.  John 
Routledge  was  properly  served  heir  of  provision,  as 
being  the  heir-male  of  the  body  of  Mrs.  Elizabeth 
Routledge,  the  only  daughter  or  heir-female  of  the 
marriage  of  Francis  Camithers  and  Margaret  Maif- 
well.     But  the  present  Appellant,  Mrs.  Majendie', 
who  is  in  a  different  situation,  has  served  herself 
heir  of  provision  to  her  brother  John,  taking  it  for 
granted  that  she  is  called  as  the  next  heir  of  this 
contract. 

The  destination  is  to  the  '^  heirs-female  to  be  pro- 
*'  create  betwixt  the  said  spouses  and  the  heirs-male 
*^  to  be  procreated  of  their  bodies,  the  eldest  dkugh- 
**  ter  or  heir-female,  and  the  hevrs^male  descending 
*^  of  her,  always  excluding  the  rest,  and  succeeding 
*^  without  division ;  which  all  Jailing^  the  said 
«*  Francis  CarrutherSy  his  heirs  and  assignees 
"  whatsoever^*  The  heir-female  procreated  of 
the  spouses  was  Elizabeth  Routledge  ;  and  John 
Routledge,  her  son,  served  himself  heir  of  pro* 
vision  as  the  heir-male  of  her  body.  But  the  pre- 
sent Appellant  is  not  an  heir-inafe  of  the  body  of 
Mrs.  Routledge ;  and  there  is  here  no  provision 
to  the  Yiexr^female  of  her  body.  It  was  submit- 
ted, that,  according  to  the  sound  construction  of 
the  terms  of  the  destination  of  the  contract,  the 
destination  after  the  immediate  heir-female  of  the 
marriage,  and  the  heirs-mafe  of  her  body,  is  '^  to 
'^  the  heirs  and  assignees  whatsoever  of  Francis 
*^  Camithers."    Under  this  last  clause,  the  Appel- 
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1890.      l^t  could  have  no  title  to  challenge  the  settlement 

MAiBVDII       '  7ad* 

On  the  15th  of  January   1817,   the  Court  of 
S^on,  (first  Division,)  pronounced  the  following 
ail^-JiXwteriocutor: 

'^  Tl^e  Lords  having  heard  and  considered  the 
^*  mutual  m^niorials  for  the  parties,  and  whole  cause, 
*<  appoint  supfdementary  memorials  to  be  lodged  on 
*^  the  point  of  Mrs.  M^endie's  title  to  pursue  the 
^*  present  action,  whether  in  the  character  of  heir  of 
"  provision  under  the  marriage-contract  of  Francis 
'^  Camithers  of  Dormont,  or  as  heir  of  provision 
*^  served  to  her  brother  John  Routledge ;  appoint 
*'  the  memorials  to  be  seen  and  interchanged. '* 

These  additional    memorials  having    been   ad- 
vised, the  Lords  of  the  First  Division  ordered  a 
hearing  in  presence  upon  the  objection  to  the  title. 
After  the  discussion  of  this  question  the  following  in- 
Feb.St  1B18.  tarlocutor  was  pronounced:  ''  The  Lords  having  ad- 
L^«£cntmr  of  u  yjg^  ^j^^  supplementary  memorials,  and  having 
SMtioDyFint  ^<  heard  parties  procurators  in  their  own  presence 
intl^itor"  "  upon  the  point  of  Mrs.  Mfgendie's  title,  they  sus- 
WjJ*^^^*^  •*  tain  Mrs.  Majendie's  title  to  pursue  the  present 
nppefti«  *^  action,  as  heir  of  provision  under  the  marriage 

'^  contract  of  Francui  Carruthers  of  Dormont,  and 
''  decern ;  but  find  no  expenses  dye  to  either  party."* 
This  incidental  point  having  beeiji  thus  disposed 
of,  the  First  Division  of  the  Court  of  Session  pro- 
Ftb.  25,  iSiS.nounced  the  following  interlocutor,  in  order  to  ob- 
tain the  opinions  of  the  Second  Division  and  Per- 
manent Ordinaries,  in  terms  of  the  judgment  (^  the 
House  of  Peers,  on  the  questions  stated  in  that 
interlocutor. 
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'^  The  Lords  having  resumed  consideration  of» 
**  and  advised  the  mutual  memorials  for  the  parties 
'*  and  whole  cause,  before  answer,  and  in  obedience  p, 
**  to  the  remit  from  the  Hofise  of  Lords,  order  these  careutkew 
*^  memorials,  &c.  to  be  transmitted  to  the  Judges  of 
*^  the  Second  Division  and  Permanent  Ordinaries, 
'^  with  a  request  that  they  will  peruse  and  consider 
**  the  same,  and  thereafter  give  their  opinions  in 
"  writing,  either  collectively  or  individually,  on  the 
''  following  questions  vb.  law  arisitig  therefrom  : 

^*  imo.  Was  the  pursuer's  mother,  Mrs.  Rmt- 
'*  ledge,  vested  in  the  jus  crediH  under  the  marrmge- 
'*  contract  1 735,  so  as  to  give  her  {>6wer  to  dtseharjgie 
**  the  obligation  thereby  infetnnbent  on  her  father, 
'^  either  on  receiving  full  dnd  qpdcific  implenietit, 
^'  or  on  such  terms  of  compromise  as  her  fathei*  find 
'^  she  settled,  or  as  arbiters  might  decern  ? 

''  2do.  Whether  the  decreie-arbitral  was  metot  to 
^^  regulate  the  succession  of  the  estate,  or  Was  con- 
''  fitied  to  the  money  provision  r 

**  SHo.  Did  Mrs.  Routledge,  by  beir  discharge 
^*  and  renunciation  in  1 759,  following  on  the  rela- 
tive agreement,  submission,  and  decree-arbitral, 
efibctually  discharge  her  jus  crediti  under  the 
'^  marriage-contract  1735,  so  as  to  bar  the  claim  of 
^*  her  son  John,  who,  by  her  predeceasing  her  father, 
*'  became  the  heir  of  the  marriage-contract  at  his 
*'  death,  and,  but  for  that  disobaige  and  renuncia- 
'^  tion  by  his  mother,  would  hare  taken  the  estate 
<<  under  the  marriage-contract  ? 

'^  4to.  Was  the  entail,  in  the  former  iitfarriage- 
*'  contract  in  1 708,  effectual  to  secure  the  estate  to 
'*  the  heirs-male  of  that  marriage;  and  was  it  a 
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taao.      ««  valid  and  subsisting  entail,   binding  on  Francis 
MAjiKDiE    "  Carruthers  in  1 735  ? 

*'  ''  5to.  Supposing  it  to  have  been  binding,  is  it 

*•  cut  off  by  prescription  ? 

fS^  '^^  ^^^^^  having  been  considered  by  the  Judges  of 

the  Second  Division  and  the  permanent  Ordinaries, 
the  Mowing  opinions  were  returned : 
Jan.  16,  i8i9»     «  In  reference  to  the  interlocutor  of  the  First 

"  Division  of  the  Court  of  2.5th  February  last,  ap- 
*^  plying  a  remit  from  the  House  of  Lords,  we  have 
*'  considered  the  printed  pleadings  on  both  sides, 
''  and  report  our  opinion  on  the  questions  of  law  to 
'/  which  our  attention  is  directed. 

"  Answer  to  question  1st. — We  are  of  opinion 
that,  in  consequence  of  previous  decisions,    the 
pursuer's  mother,  Mrs.  Routledge,  must  be  held 
as  vested  in  the  jus  crediH  under  the  marriage- 
'*  contract  1 735,  so  as  to  give  her  power  to  discharge 
**  the  obligation  thereby  incumbent  on  her  father, 
^*  either  on  receiving  full  and  specific  implement, 
or  on  such  terms  of  compromise  as  her  father  »id 
she  might  settle,  or  as  arbiters  might  decern. 
"  Answer  to  question  2d. — We  are  of  opinion, 
**  that  the  decree-arbitral  was  meant  to  regulate, 
<<  and  that  its  terms  must  be  held  to  apply  to  the 
*^  succession  to  the  landed  estate  of  Dormont,  as 
^*  well, as  the  pecuniary  provision  to  which  Mrs.  Rout. 
<<  ledge  might  eventually  have  been  entitled. 

"  Answer  to  query  3d. — Vfe  think  that  Mrs. 
^^  Routledge,  by  her  discharge  and  renunciation  in 
^'  1759>  ^id  effectually  discharge  her^'u^  crediH 
'*  under  the  marriage-contract  in  1 735,  so  as  to  bar 
**  the  claim  of  her  son. 
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"  Answer  to  query  4th. — We  are  of  opinion,  that       ^»^' 
"the  entail  in  the  marriage-contract  of  1708  was    u^e^die 
"  from  the  beginning  ineffectual,  in  so  far  as  it  re-         ^' 
'^  lates  to  the  lands  of  Winterhophead  ;  but  that  as 
**  to  the  lands  of  Dormont  and  others  proceeding 
*'  from  the  husband,  it  was  in  1735,  and  in  conse- 
"  quence    of  the  titles  afterwards  completed    by 
"  Francis  Carruthers,  effectual  in  terms  of  the  act 
"  1695,  chap.  24. 

**  Answer  to  question  5th. — But  it  appears  to  us, 
**  that  all  obligation  under  the  marriage-cohtract 
"  1 70S  is  now  cut  off  by  prescription. 

(signed)         "  D.  Boyle, 

"  Wm.  Robertson. 
"  David  Douglas. 
"  Ad.  GiUies. 
"  D.  Monypenny." 

"  To  query  1st. — Whatever  might  have  been  the  Jan.  18^  1819 
**  effect  of  a  conveyance  by  the  pursuer's  grand- 
**  father  of  the  whole  estate,  settled  by  the  contract 
"  of  marriage  entered  into  by  him  in  1 735  in  favour 
^*  of  the  pursuer's  mother,  Mrs.  Routledge,  and 
"  especially  if  she  had  survived  her  father  j  we  are 
**  of  opinion  that,  as  no  conveyance  was  granted  to 
*^  her,  and  she  did  not  survive  her  father,  she  had 
*'  no  power  to  discharge  the  obligation  in  the  said 
^'  contract  any  farther  than  concerned  herself  and 
"  the  heirs  who  represented  her. 

'*  Query  2d, — We  think  that  the-decreet-arbitral 
**  was  meant  to  apply  to  the  estate  as  well  as  to  the 

sum  of  1,000/.  stipulated  in  the  marriage-contract, 

so  far  as  regarded   the   interests   of  those  who 
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1680.       ^  were  parties  to  the  submission.     But  that  it  can- 
'^  not  in  just  or  sound  construction  be  held  to  ex- 
V.         *•  tend  to  heirs  of  the  marriage,  who  were  not  them- 
cAHRtJTHiRs.  ^^  gg|ygg^  ^^^  ^Jq  ^ot  rcprescut  those  who  were  par 

^  ties  to  the  submission. 

"  Query  3d. — We  are  of  opinion,  that  Mrs.  Ro«t- 
'*  ledge,  by  the  dischai^  alluded  to  in  this  qiiery, 
**  did  not  effectually  discharge  the^'t^  crediti  under 
"  the  marriage-contract  1 735,  so  as  to  bar  the 
"  claim  of  her  son  John. 

**  Queries  4th  and  5th. — We  agree  with  our 
*^  brethren  that  the  destination  of  succession  in  the 
"  marriage-contract  1735,  was  not  rendered  ineflfec- 
"  tual  by  the  entail  in  the  contract  of  marriage 
"  1 708  ;  and  further,  that  this  latter  is  now  cut  off 
**  both  by  the  negative  and  positive  prescriptions. 

(signed)      *'  William  Miller. 

"  Wm.  Macleod  Bannatyne. 
"  Ro.  Craigie. 
''  D.  Cathcart. 
Feb.  25, 1818.  *'  J-  Wolfe  Murray. 

May  25, 1819.  The  case  then  came  to  be  advised  by  the  first 
liSrlocutor  Divisiou  of  the  Court;  and  a  majority  of  the 
^f^^^"'*  division  having  declared  their  opinion  to  be  in 
First  Division,  favour  of  the  Respondent,  it  was  proposed  that 
frwninpart  ^^^  former  interlocutor  should  be  adhered  to  in 
by  the  original,  general  terms.     But  the  counsel  for  the  Respond- 

andinpartby  ^  .  .  .    '^ 

the  cross  ap-    eut  having  observed  that  an  mterlocutor  m  such 

^^'  terms  would  in  point  of  form  decide  the  que^ion 

of  prescription  in  his  favour,  which  was  contrary  to 

the  opinion  expressed  by  the  Judges^  and  that  he 

wished  for  an  opportunity  of  bringing  that  question 
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more  particularly  under  the  consideration  of  the 
Court,  as  he  was  afraid  that  his  argument  upon  it    ^^sxpib 
mifirht  have  been  misunderstood  by  their  Lordships,         v. 
especially  as  it  had  been  very  much  misunderstood 
and  misrepresented  by  the  Appellant ;  and,  besides, 
it  had  been  held  of  such  inferior  importance  that  no 
specific  judgment  had  hitherto  been  given  upon  it. 
For  these  reasons  he  praybd  the  Court,  if  the  opinion 
of  their  Lordships  remained  against  him  on  the  point 
of  prescription,  to  insert  a  jBnding  to  that  effect  in 
the  interiocutor  to  be  pronounced,  in  order  that  he 
might  have  m  opportunity  to  reclaim  against  that 
finding,  and,  in  his  reclaiming  petition,  to  state  the 
merits  of  the  question  of  prescription  as  unmixed 
with  the  other  points  in  the  cause.     It  appeared  to 
the  Court  that  this  was  a  reasonable  proposition ; 
and  their  Lordships  not  having  changed  their  opi- 
nion on  the  question  of  prescription,  the  following 
interlocutor  was  pronounced : — "  The  Lords  having 
**  advised  the  memorials,  and  additional  memorials, 
**  for  the  parties,  and  having  also  advised  with  the 
"  Lords  of  the  Second  Division  of  the  Court,  and 
**  with  the  Permanent  Lords  Ordinary  of  both  divi- 
**  sions  of  the  Court,  and  having  reconsidered  the 
"  whole  cause  in  terms  of  the  remit  from  the  House 
"  of  Lords, — They  adhere  to  their  former  interlo- 
*^  cutor  of  date  1 2th  May  i8i2,  and  decern  in  terms 
*'  of  the  said  interlocutor  in  the  two  several  processes 
"  therein  mentioned :  And  further,  in  the  process 
*'  of  declarator  of  irritancy  and  of  reduction,  brought 
^*  at  the  instance  of  William  Thomas  Carruthera^ 
^'  and  founded  on  the  contract  of  marriage  and  set- 
"  tiement  of  tailzie  of  I  oth  August  1 708,  the  Lords 


7Q2  CASES  IN  THE  HOUSE  OF  LORDS 

iB20^ ^  «<  find,  that  all  claim  at  the  instance  of  the  pursuer 

MAjENoiE  **  of  the  said  process  Upon  said  contract  of  mar- 
..,!!L—  "  riage  and  settlement  of  tailzie,  is  cut  off  by  pre- 
'^  scription  both  positive  and  negative ;  and  there* 
<'  fore  sustain  the  defences  in  the  said  process, 
**  assoilzie  from  the  conclusions  of  the  same,  and 
^'  decern," 

This  interlocutor  was  submitted  to  review  in  a  re- 
claiming petition  by  the  Respondent,  in  so  far  as  it 
found  that  all  claim  at  the  instance  of  the  Respondeat 
upon  the  tailzie  1708  was  out  off  by  prescription. 
Dec.  16, 1819.      Answers  having  been  ordered  and  given  in  to  this 

Inteilocutor of        .  .  ,  ,  i      •!     •■       •         i 

the  Court  of    petition,  and  one  counsel  on  each  side  having  been 

^J^^^  heard  at  length  upon  this  point  of  prescription, 

interlocutor     the  Lords  of  the  First  Division   pronounced  the 

by^ss  ap-    following  intcrlocutor :  "  The  Lords  having  resumed 

P^-  "  consideration  of  thia^  petition,   and  advised  the 

**  same,  with  the  answers  thereto,  and  having  also 

"  heard  the  counsel  for  the  parties  thereon,  they 

**  refuse  the  prayer  of  the  said  petition,  and  adhere 

''  to  their  former  interlocutor  therein    reclaimed 

"  against.*' 

Mrs.  Majendie  entered  an  appeal  from  the  inter- 
locutor of  25th  May  1819,  sustaining  the  defences 
for  the  Respondent,  founded  on  the  discharge  and 
renunciation  in  1759. 
Cross  appeal       The  Respondent  entered  a  cross-appeal  against 
pon  ent  ^^^  intcrlocutors  of  the  3d  of  Feb.  1818,  from  part 
of  the  interlocutor  of  25th  May  1819,  and  from  that 
of  16th  December  1819  ;  in  which  the  objection  to 
the  title  and  the  point  of  prescription  were  decided 
V    against  the  Respondent. 
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The  case  was  argued  in  the  House  of  Lords  at      isso. 
very  great  length,  by 


MAJEMDIE 


The  Attorney  General  and  Mr.  Brougham^  for  cahruthebs. 
the  Appellant. 

Mr.  Clerk  and  Mr.  Hope,  for  the  Respondent. 

By  the  petitions  of  appeal  three  questions  were 
raised,  1st,  Whether  Mrs.  Majendie,  being  a  daughter 
of  a  daughter  of  the  marriage,  was  an  heir-female 
within  the  meaning  of  the  provisions  of  the  marriage 
contract ;  it  being  contended  by  the  cross  appeal, 
that  daughters  only  of  the  marriage  were  intended  as 
heirs-femaie,  which  appeared  from  the  provision  for 
the  heirs-male  of  such  heirs-female  ?  Upon  this  ques- 
tion the  following  authorities  were  cited : — 

On  the  cross-appeal, 

Pro : — Creditors  ofRedhouse  v.  Glass^  1 5th  June 
1743;  Home's  Decis.  Ewing  y.  MiUer^  1st  July 
1747*     Dalziely.  DalzieU  30th  May  1809. 

Ci)n.— Erskine's  Inst  B.  3,  t.  8,  §.  48.  Kerv. 
Ker^  Fac.  Coll.  13  Nov.  1810. 

The  second  and  principal  question  was,  Whether 
Mrs.  Routledge,  being  heir  of  provision  expectant, 
and  predeceasing  her  father  without  having  received 
implement  of  the  contract,  could  for  all  future  con- 
tingent heirs,  as  well  as  for  herself,  renounce  the 
right  of  provision  under  the  settlement,  and  by 
agreement  with  her  father  discharge  his  obligation  ? 
Whether  she  had  aj'tw  creditij  or  merely  a  spes 
successionis  ?  Whether  in  fact  she  did,  by  the  terms 
of  the  agreement,  &c.  renounce  for  herself  per- 
sonally, or  also  for  the  other  heirs  of  provision  ?  On 
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18IS0.       the  former  branch  of  this  question  (the  right  to 
MAJMDift    renounce)  were  cited, 

^-  Pro  ."-Case  of  Aikmatis,  20th  Dec.  1550,  Bal- 

*  four,  p.  222,  223.  Craig,  L.  2,  d.  14,  §.  10, 
11.  22  ;  Stewart  on  the  obligation  of  Marriage 
Contracts;  Stur,  B.  2.  tit  5,  §.  41  ;  Ersk.  B.  3, 
tit.  8,  §.38,  39.  4U  Cunninghame  v.  Cunning- 
kame^  Jan.  17th,  1804.  Cunningkam  v.  Stewart 
Hatkom,  Dec .  2  oth,  1810.  Case  of  Bairns  qfYoung^ 
7th  July  1 63^,  Durie,  p.  2.  Hay  v.  Earl  of  Tweed- 
dak  J  Stair,  July  2*1, 1676.  Pantonv.  Irvine,  March 
1684.  Cflrm^v.C^iTTW,  Jan.  31st,  1705.  BalUnghaD 
V.  Henderson,  1 759 ;  Ersk.  B.  3,  tit.  8,  §.  87.  9^. 
in  fine.  Moodie  v.  Stewart  qf  Burgh,  Jan.  1 7th, 
1728  •  ;  affirmed  by  the  House  of  Lopdis,  Feb.  6th, 
1729:  cited  in^rf^ar  v.  MaMoelt,  July  6th,  1736; 
Kilk.  p.  148,  and  affirmed  in  D.  P.  on  i^peal.  May 
3 1  St,  1 742,  Rankine  v.  Rankine,  Feb^  1 7th,  1 736 ; 
Home's  Dec.  No.  1 7 ;  Elchies*  Dec%  vol.  2.  tit*  Mutu;d 
Contract.  Traily.  Trail,  Jan.  7th,  1 737.  Creators 
of  William  Scott  r,  Blair,  Elchi^'  Dec.  tit.  Seisin  and 
Confirmation,  No.  5.  July  30th,  1736.  Moncrieff 
V.  Moncrieff,  8th  Dec.  1 759.  Sinclair  v.  Sinclair, 
Nov.  27th,  17(J8 ;  affirmed  in  D.  P. ;  Kaitiies's  Sel. 
Dec.  Fotkeringham  v.  Fotheringham,  June  20th, 
1797.  Allardice  v.  Smarts  Feb.  16th,  July  14th, 
1720;  affinned  in  D.  P.  21st  Feb.  1721.  S^wart 
Thriepland  v.  SiitcUur,   affirmed  in  D.  P.    Feb. 

•  No  where  reported,  but  the  circuimtaaces  appear  stated 
in  the  printed  cases  deliyered  in  to  the  House  of  Lords  upon 
the  appeal ;  from  which,  and  from  recitals,  statements  and 
arguments  in  other  cases,  it  was  contended  by  the  AppelldAt 
that  the  heir  of  proYision  predeceased  the  fatiie^  iif  that  case. 
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1 3t\  1770.    Comm  t.  Youngs  FA.  9^  1769 ;  Gos-       ^^J^'    . 
fird.      Wamhope  v.    fVauchope,    Feb.  6,    i68j.    muehdie 
Ouamnghame  x.  Cvmnnghamej  July  9,  1 776W    Sin^  cAamuiaEEs. 
clair  and  Moodie  v.   Sinclair,  July    i^j    1768^ 
LaiwsoH  n.  LofwsoTiy  Feb*  6,  1777.    Henderson,  y. 
Henderson,  July  26,  1782.     Lomond  y.  Lctmxmdj 
July  30^  1776.    JBdyrf  V,  JSo^flT,  Jan.  6,  1670* 

Contra : — LyonY.  Creditors  qf  Easter  Ogle,  Jan* 
1724 ;  Kaimes's  First  Collecti(m»  p.  Case  of  Ha* 
milton,  21st  of  Feb.  169a  Case  of  Preston,  L5th 
July  1 691 .  Creditors  ofM^Kenzie  against  his  Chit- 
dren,  2d  Feb.  1792  ;  Voet,  lib.  5.  tit.  2,  §.  3  ;  Bank, 
vol.  2,  p.  33&;  Ersk.  B.  3,  tit.  8,  §.  38.  Hay 
V.  Lord  Txveeddale,  Stair's  Decisbns^  July  31, 
1676.  Panton  v.  Irvine,  Harcarse,  March  i684«. 
Cidr^ts  V.  Cairns,  Harcarse^  3 1  st  Jan.  1705.  Case 
qf  Cmn/ngham,  Jan.  17,  1804.  Anderson  v.  the 
Heirs  of  Shields,  Kilke!rnai,.Noy.  1 6, 1 747.  Christie 
v.  Dunn  and  other s^  Fac.  Coll.  Jan.  2 1 , 1 806  ;  Bank?- 
ton,  veL  1,  tit  5,  §.  10 ;  Ersk.  B.  3.  tit.  8,  §^  39, 
p.  603.  IngUs  Y.  Hamilton,  Diet.  vol.  1^  p.  2201^ 
Dec.  4,  1734.  Bayne  y.  Sir  John  Belsches^  Fefa^.. 
^6}  ^793*  Atkyn* s  Rep.  Yo\.  2.  160^  1  Wilsmify 
229.  Machonochie  v.  Greenlees,  12th  Jan.  1780. 
Cunningham  v.  Hathom,  20th  Dec.  1810.  iorrf 
JVemyss  v.  A^  Father's  Trustees,  28th  Febt  1815. 
Ca^0  qfPowrie,  {Fotheringam  v.  Fotheringamj)  aft 
to  the  question  of  fact,  whether  the  son  predeceased  or 
survived  the  father  in  the  case  of  Stewart  qf  Burgh. 
Harvie  v.  Craig,  Buchanan,  1 2th  Dec.  1811,  con- 
taining the  opinion  and  statement  of  Lord  Meadow- 
bank  as  to  case  of  Elsieshiels. 
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^3gQ^  The  third  question  was,  Whether  the  settlement  of 

' * '  1 708  was  cut  off  by  positive  or  negative  prescription, 

V.        and  to  what  title  the  possession  was  to  be  ascribed  ? 
cARRUTHERs.  Q^  ^j^^g^  poiuts  wero  cited, 

For  the  Appellant  in  the  original  appeal : — For- 
terfield  v.  Porterfield,  Dec.  6,  1771.  Case  of 
Welsh  Majmell^  June  21,  1808.  Balfbur  v. 
Lumsden,  1 3th  June  1 8 1 1  •  Fac.  Col.  Edgar, 
Jan.  17,  1724,  Case  of  Muirheadj  Lord  Kaimes, 
1 1  Feb.  1 724.  Earl  of  Dundonald  v.  Marquis  qf 
Clydesdale y  Kaimes's  First  Col.  Jan.  21,  1726. 
M^Dougal  V.  M^Dougal,  Clerk  Home,  1  oth  July 
1 739 ;  June  25,  1 785,  Menzies ;  Cod.  de  Loc.  et 
Conduct.  L.  4,  tit.  65.  L.  25.  Harris  v.  An- 
dersorif  Spott.  voce  Possession.  Cunningham  v. 
Cook,  Spott.  voce  Removing;  Stair,  177 ;  Bankton 
vol.  1,  p.  514;  and  Ersk.  176.  Diet,  voce  Mutual 
Contract,  p.  598,  el  seq.  and  7th  Feb.  1777,  Car- 
negie. 

For  the  Respondent  i—Carmichaely.  Carmichael^ 
5th  Nov.  1810.     Case  of  Welsh  MarweU.     Bal- 
four V.    Lumsden.     Smith  and  Bogle   v.    Gray^ 
Kilkerran,  p.  424.     Ersk.  Inst.  B.  2,  tit.  1,  §.  50. 


After  an  elaborate  argument  on  the  25th,  26th, 
and  31st  of  May>  and  on  the  1st  and  5  th  of  June, 
the  judgment  of  the  Court  of  Session  was  affirmed 
on  all  the  points. 

Judgment  affirmed. 
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V. 

J.  cmots. 


SCOTLAND. 

COURT  OF  SESSION. 

The  Grovemors  of  Heriot's  Hospital  -  Appellant^  : 
J.  C.  Ross    -----  Respondent. 

When  a  vassal  sub-feus  his  possession  for  its  full  ade- 
quate value  at  the  time^  it  is  only  a  year's  sub-feu  duty, 

.  and  not  a  years  rent  upon  the  value  improved  by 
buildings,  which  he  is  bound  to  pay  to  his  superior,  as 
a  composition  for  an  entry  to  fi,  singular  successor. 

The  Respondent  held  under  the  Appellants  a  iggQ- 
piece  of  ground  in  Edinburgh,  at  the  yearly  feu-  heriot*s 
duty  of  three  bolls  of  wheat  and  three  bolls  of  barley :  hoifital 
The  composition  payable  to  the  Appellants  as  supe- 
riors on  the  entry  of  a  singular  successor  was  not 
tiftxed.  The  Respondent,  upon  his  entry  in  1 804, 
paid  a  composition  of  30/.  sterling,  which  was 
the  nominal  value  of  the  land.  In  1807  the  Re- 
spondent sub-feued  the  land  to  builders,  who 
covered  the  ground  with  houses.  The  duty  reserved 
upon  the  sub-feus  was  about  420  /.  per  annum,  and 
the  gross  rental  of  the  houses  built  and  building  was 
stated  to  amount  to  3,000/.  per  annum.  The  feu- 
dispositions  to  the  sub-vassals  stipulated  for  a  dupli- 
cando  of  the  sub-feu  duty  on  the  entry  of  every  heir 
and  singular  successor,  and  prohibited  sub-infenda- 
sion.     In  the  year  ,   the   Respondent  being 

desirous  to  sell  his  interest  in  the  feus,  applied  to 
the  Appellants  to  assess  the  composition  upon  the 
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^OS  ON  APPEALS  ANI>  WHITS  OF  ElUlOa. 

18^.  entry  of  a  purchaser.  The  Respondent  proposed  to 
'^  ''■""i  'pay  420/.  the  amount  of  one  year's  sub-feu  duty. 
HOSPITAL  The  Appellants  refused  to  accept  less  than  one  year's 
full  value  of  the  land«  as  improved  and  increased  by 
the  buildings.  The  Respondent  thereupon  brought 
an  aqtron  against  the.  AppeUattts>  «eekii^  a  declara- 
tion that  purchasers  were  entitled  to  demand  au 
entry  from  the  Appellants,  as  superiors,  on  payment 
of  420/.  in  full  of  the  composition  exigible  by  the 
superior  upon  the  entry  of  the  singular  successor ; 
and  that  the  Appellants  and  their  successors, 
as  superiors,  should  be  decerned  to  enter  pur- 
chasers and  singular  successors  of  the  Respondent, 
as  vassals,  accordijigly  on  payment  of  42  oZ  or  the 
amQunt  of  sub-feu  duties  for  one  year,  in  full  of 
nourcntry  duties,  casuplties  of  superiority,  and  other 
claims  for  entiy  of  singular  successors. 

The  Appellants  contended  in  their  pleadings  in 
defence^  that  they  were  entitled  to  a  full  year's 
value  at.  the  time  when  the  entry  was  to  be  given. 

The  Lord  Ordinary  and  the  court,  upon  a  reclaim- 
ing petition,  after  condescendences  and  a  hearing, 
deiivered  judgpient  for  the  Respondent.  Upon  a 
further  reclaiming  petition,  praying  the  court  to 
alter  the  interlocutor  pronounced,  so  far  as  to  find 
tl\at  the  Appellants  were  entitled  for  the  entry  of 
an  adjudger  or  purchaser  to  one  year's  sub-feu  duty, 
and  one  year's  average  vajlue  of  the  whole  profits  de- 
rived'by  the  pursuer  and  his  successors  from  his 
sub-feus,  by  casualties  or  in  any  way  whatever,  the 
court  by  an  interlocutor^  pronounced  on  the  6th  of 
June  1 8  i  5,  adhered  to  their  former  judgment  *. 

*  See  the  Report  in  the  Fac.  Coll.  vol.        p. 
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pMsented.  ^^^^ 

For   the    Appellants  : — The   Lord   Aehmtetief    ,,  e.  * 
Mr.  Warren^  (and  Mr.  J.  Miller.) 

Fbr  the  ftespondents : — Sir  £L  Ramilfy  and  Mr. 
Mmctieffi 

TThe  authorities  cited  were^ — 

For  the  Appellanti^  Aitckison  v.  Hopldrk^  Fac 
CqIL  14  Feb.  1775;  J0rdanhill  v.  Cra^furd^  13 
Feb;  }7&e;  Kilkerran,  395t  and  Lorrd  Elchie^s, 
voce  Tacki  Noi  18.  AUmn  v.  Ritchie^  3  Fcdk 
17^ }  Diet.  vol.  2»  p.  419 }  BanktoDi  B.  9i  tit. 
9^  ^6^  Erdunej  B.  2,  tit,  6»  ^27.  Cowany.  Lord 
Elphinstonef  20  March  1 636 ;  Stair,  B.  3,  til.  t)| 
§  24  and  27  i  £rsk*  B.  2,  tit.  Ji,  §  24.  Erskine 
V.  jEflr/  o/*  Home^  1 7  July  1 630,  Dune.  Bran- 
don Bairdf  contra,  18  July  1633,  Gibson ;  Ersk. 
B.  2,  tit.  5,  §  7  and  12.  Cathcart  v.  TaiV,  15  Feb. 
1782,  Fac.  CoU.;  Kaimes's  Stat.  Law,  voce  Feu. 
Almond  v.  Hope^  9  March  1 639,  Dune.  Grai/  v. 
^//an  a/2£?  Tat/lor f  1810. 

For  the  Respondents^-^-  ; 

Heriofs  Hospital  v.  Ferguson^  July  30,  1773, 
Fac.  Coll.  voL  5,  No.  83;  Elchie's  Decis.  voc^ 
Feu;  Craig,  2.  20.  32  ;  Stair,  3.  2.  27;  Banktont 
3.  10.  19;  Ersk.  2.  12.  24.  Ramsay  v.  JBaW  0^ 
RotheSf  March  23,  1622;  Durie.  Paterson  v. 
Murray^  30  March  1637,  Durie  j  Stair,  2.  4.  66. 
Monk  tony.  Tester  ^  15  Feb.  1634,  Durie,    Cowan 
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laao.  v>  Lord  Elphinstone,  26  March    1636,    Dune; 

hebiot's  Spottiswoode's  Practicks,  p.  56.  Abnondv.  Hope, 

noipiTAL  g  March  1639,  Dune.     Stair,  2,  4.  3a ;  ib.  4.  45. 

J.  c.  ROSS.  Bankton  2,  4.  66. 


.  The  case  stood  over  for  judgment  from  the  time 
of  the  ailment  in  1818  until  the  end  of  the  Ses- 
sion 1 820,  when  the  Lord  Chancellor,  in  moving 
the  judgment,  observed,  that  it  was  a  question  of 
great  importance  and  difficulty;  that  he  had  bestowed 
upon  it,  at  various  times  since  the  aigument,  much 
and  repeated  attention,  but  he  could  not  venture  to 
advise^  the  House  to  disturb  the  judgment. 

The  result  of  his  deliberation  was,  that  the  majo- 
rity of  the  judges  below  had  decided  the  case  pro- 
perly. 

Judgment  affirmed. 
24th  July  1820. 
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INDEX. 


N.  B. — The  initiaU  L.  R.  in  the  following  Index,  subjoined  to 
some  of  the  articles^  denote  the  opinions  expressed  6jf  Lord 
Redesdale.  In  all  other  cases  the  opinions  are  those  of  the 
Lord  Chancellor. 


Acceptance,     vide  bill  of  Exchange. 

ACCOUNTS.     Vide  Army  Agents.    Evidence.     Excise. 
Fraud.    Interest.    Pleading.    Practice. 

ACQUIESCENCE.    Fide  Deckek.    Partnership. 

ACTION.     Vide  Pleading. 

AFFIDAVIT : 

Setnb,  That  affidavits  (filed  upon  interlocutory  proceedings) 
are  to  be  considered  as  matters  of  record,  and  that  Uie 
facts  disclosed  by  affidavits  so  filed  may  be  viewed  by  the 
court  in  deciding  upon  the  validity  of  a  plea. — Quiere, 
—  Woody.  Row^  .-,-.--    p.  596 

AGENT.     Vide  Army  Agent. 

AGREEMENT.    VideFRAVD,  Family  Compact.  Interest. 
Partners.    Pleading. 
According  to  all  law,  and  upon  principle,  where  there  is 
fairly  a  doubt  as  to  the  rights  of  parties,  and  an  agree- 
ment without  frauds  it  is  binding.    In  a  case  of  doubt  as 
to  legitimacy,  an  agreement  between  claimants  to  divide 
the  property  is  valid. — Ilotchkis  v.  Dickson    -        -  348 
The  case  is  difierent  where  there  is  a  question,  whether  the 
parties  dealt  with  equal  knowledge  of  the  subject    -    ib. 
So  where  (as  in  the  case  of  Gordon  v.  Gordon)  there  is  a 
suppression  of  a  material  fact  by  one  of  the  parties,  viz. 
the  private  marriage  of  the  father,  which  the  defendant 
knows,  and  calb  a  mere  ceremony.    The  fact,  what- 
ever its  character  may  have  been,  should  be   com- 
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municated  at  the  time  of  the  agreement ^^HotchUs  r« 
Dickson     -------p.  348 

Such  communication  is  essential  to  the  fairness  and  validity 
of  the  transaction  between  brothers  on  a  question  of  rights 
depending  upon  legitimacy. — Id.  -        -  348,  349 

ALIENATION.     Vide  Tailzie. 

AMBIGUITY.     Vide  Construction. 

AMENDMENT.     Vide  Decree. 

Appeal,     vide  costs,    decree.    Interest^    Practice. 

Care  should  be  taken  in  framing  cases  to  show  what  are  the 

points  of  appeal.  (L.  R.) — Lansdatoney.Lansdotone  -  97 

APPOINTMENT.     Ftt/<?  Devise.    Power. 

An  appointment  under  a  power  given  by  contract,  being  of 
a  sum  of  3,000/.  a  year,  lawful  money  of  Great  Britain, 
issuing  out  of  lands  in  Ireland,  such  sum  must  be  paid  in 
such  lawful  money,  unfess  the  instrument  of  contract  in 
all  its  other  parts  manifests  a  clear  intention  to  the 
contrary. — Lansdotxme  v.  Lansdi/mne  ...  92,  93 

APPROBATE  AND  REPROBATE.     Vide  Death-bed. 

ARMY  AGENTS, 

Having  distinct  accounts  with  the  colonel  and  the  pay- 
master of  a  regiment,  upon  the  assurance  of  the  pay- 
master that  he  was  authorized  by  the  colonel,  and  on 
his  account,  to  provide  certain  ^ticles  for  the  regiment, 
transfer  to  the  debit  bf  the  colonel  a  sum  standing  in 
their  books,  originally  debited  to  the  paymaster;  and 
having  settled  accounts  with,  and  the  balance  due  from 
the  paymaster,  sue  the  colonel  for  the  balance  claimed 
as  due  from  him,  including  the  sum  upon  die  debit  trans- 
ferred. Pending  this  action,  the  paymaster,  on  the  re- 
qubition  of  the  agents,  furnishes  them  with  a  letter  from 
the  colonel  as  the  authority  for  the  charge  against  him. 
The  agents  being  fully  satisfied  as  to  the  extent  and 
meaning  of  this  authority,  in  the  course  of  their  pleadings 
maintain  strenuously  the  right  of  the  paymaster  to  act 
under  it,  and  judgment  in  the  first  instance  is  given  in 
their  favour.  Afler  they  had  obtained  this  judgment, 
apprehending  the  possibility  that  it  might  be  reversed, 
they  re-transfer  the  sum  in  dispute  from  the  debit  of  the 
colonel  to  the  debit  of  the  paymaster,  giving  hira  notice 
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of  that  fitct,  and  of  the  proceedings  in  and  state  '6f  the 
acthm  against  i^6  cdonefl.  The  ftmnet  jitdgment,  on 
representatson,  was  reversed;  end  it  was  h^ld  by  the 
Comt  belo#,  and  by  the  House  of  Lords  oti  appieal,  that 
the  agents  were  entitled,  hi  an  action  against  the  pay- 
master, to  i^ecerer  1^  sum  ih  dispute,  and  the  costs  of 
the  action  against  the  colonel-^^M^UonaZt^  v.  Ross,  p.  547 
If  an  action  is  brought  for  the  benefit,  and  ihrough  the 
intervention  of  another,  he  is  boutid  to  bear  fte  costs 
of  the  action. — fd.       -.*--.  547 

ASSIGNEE.     Vide  FRAtrn. 

AUtHORITY.     Vidt  Construction!. 

BAR.     Vidt  Entail. 

BILL  OF  EXCHANGE : 

If  a  bill  of  exchange  be  accepted,  payable  at  the  bouse  of 
P.  Sf  Co.it  is  a  qualified  Bcceptatice,*  restricting  the  place 
of  payment;  aud  the  holder  is  bound  to  present  the  bill 
at  that  house  for  payment,  in  order  to  ciiarge  the  acceptor 
of  the  bill.  If  he  brings  an  action  upon  thb  bill  against 
the  acceptor,  he  most  in  his  declaration  aver,  and  on  the 
trial  prove,  that  he  made  such  presentmetit ;  and  for 
want  of  such  averment,  the  declaration  wbs  held  bad  on 
dcttiurter. — Rcvbe  v.  Youtig  -        -        -        -  391 

That  au  acceptor  may  qualify  his  acceptance  is  clearly 
establiriied,  by  cases,  including  almost  every  Species  of 
qualification.  If  tlie  qualification  as  to  place  cannot  be 
introduced  by  the  acceptor,  it  must  be  on  account  of 
some  circumstance  which  belongs  to  placb,  and  does 
not  belong  to  time  or  mode  of  payment,  or  any  other 
species  of  qualification  whatever. — Id,  .  -  -  4t)3 
When  a  bill  is  drawn  genertdly,  considering  that  it  is  an 
address  to  the  person  who  is  to  accept  it  generally,  it  is 
die  duty  of  the  acceptor  who  intends  to  give  a  special 
acceptance,  to  accept  in  such  terms  that  (he  nature  of 
his  colitract  may  be  seen  in  the  terms  he  has  used ;  that 
the  acceptance  may  clearly  appfear  to  be  qualified  or 
specid,  which  he  insists  is  not  general.^^/ef.  -  ib. 

*  But  now  by  1  &  2  Geo.  4.  c  78,  such  acceptaoces  are  not  quali* 
fied  but  general,  unless  the  acceptor  adds  the  words  ^  only,  i^a  not 
elsewhere.'' 
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When  the  acceptor  uno^tu  writes  the  words,  '<  accepted 
payable  at  such  a  house,"  the  word  <'  accepted"  is  not 
to  be  taken  to  express  the  whole  of  the  acceptor's  coo- 
tracty  but  the  latter  words  are  also  to  be  taken  «s  part 
of  it,  and  are  not  to  be  construed  distinctly  as  a  direction, 
or  expansion  of  engagement. — Rofne  v.  Young   - .  p.  404 

If  an  acceptor  promises  to  pay  at  his  bankers  in  London, 
and  the  holder  calls  upon  him  in  Northumberland,  the 
payment  is  not  the  same.  He  presumes  that  the  demand 
is  to  be  n^ade  at  the  bankers  in  London,  and  the  funds 
are  deposited  there.  But  if  the  acceptor  is  unexpectedly 
to  meet  the  demand  in  a  distant  place,  the  cost  of  the 
exchange  and  remittance  backwards  and  forwards  must 
be  added. — Id,         -  ....        -  406 

If  the  law  be,  that  although  a  bill  is  drawn  generally,  it 
may  be  accepted  speciidly,  it  is  the  effect  of  the  law  to 
impose  a  duty  upon  the  hdder,  of  giving  notice  to  the 
drawer  and  previous  indorsers,  if  he  intends  to  keep 
alive  their  liability.— /c^.      -----  407 

It  is  not  true  that  an  acceptor  must  be  antecedently  the 
debtor ;  all  the  cases  of  qualified  acceptance  show  the 
contrary.  A  man  may  accept  to  pay  out  of  the  produce 
of  a  cargo  consigned  to  him,  when  that  cargo  shall 
arrive  in  England.  In  the  case  of  a  consignee,  his 
acceptance  is  almost  um'versally  qualified. — Id.       -  409 

Money  paid  at  Torpointand  in  London  are  different  things ; 
and  if  an  acceptor  of  a  bill  is  liable  to  be  called  upon  at 
both  places,  his  liability  is  rendered  more  inconvenient 

— (L.R.)— W. 41a 

CASES.     Vide  Appeal.    Practice. 

CHARGE.  Vide  Interest.  Rekt-Charge.  Trust. 
In  the  naked  case  of  a  charge  upon  lands,  the  law  is  dear 
and  settled;  but  upon  wills  and  instruments  of  mar* 
riage  contract,  all  the  cases  cited  authorize  a  distinction. 
In  such  cases,  the  intention  of  the  person  making  the 
will,  and  of  the  parties  to  the  contract,  is  to  be  collected 
from  the  different  parts  of  the  instrument. — Lansdanme 
v.  Lansdotone      -..--•-88 

CHURCH  OF  SCOTLAND.    Vide  Sbceders. 

In  the  year  1736,  a  meeting-house  was  built  by  contri- 
butions of  materials,  money  and  labour,  and  collections 
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at  the  church  door,  of  persoos  professing  the  principles 
of  those  who  seceded  at  that  time  from  the  church  of 
Scotland.     The  meeting-house,  and  the  ground  on  which 
it  was  built,  were  vested  in  certain  persons  as  trustees, 
for  the  use  of  the  society  and  managers  of  the  house  of 
public  worship  for  the  associated  congregation  of  Perth. 
A  schism  took  place  in  1796  among  the  members  of  this  re- 
ligious community,  and  several  of  the  members,  including 
the  representatives  of  some  of  the  trustees^  to  whom  the 
legal  right  of  property  had  devolved,  separated  them- 
selves from  the  rest  of  the  community,  and  absolved 
themselves  from  the  authority  of  the  associate  synod, 
which  was  the  constituted  authority  for  the  government 
of  the  community.  This  separation  took  place  on  grounds 
of  alleged  difference  of  opinion,  oh  a  question  as  to  the 
power  of  civil  magistrates  in  religious  concerns,  which  the 
court  of  session  pronounced  to  be  unintelligible.     Held, 
that  in  a  case  where  it  was  difficult  to  ascertain  who  were 
the  legal  owners  as  representatives  of  the  contributors, 
the  use  of  the  meeting* house  belongs  to  those  who  adhere 
to  the  religious  principles  of  those  by  whom  it  was  erected ; 
and  those  who  had  separated  themselves  from  the  asso- 
ciate s3mod,  and  declined  their  jurisdiction,  were  held 
to  have  forfeited  their  right  to  the  property,  although  it 
had  been  judicially  declared  that  there  was  no  intelligible 
difference  of  opinion  between  them  and  the  adherents  of 
'     the  synod. — CraigdaUie  v.  Aikman    -        -        -  p.  529 

CONDUCT.     Vide  Partners.     Paiitnership. 

CONSIDERATION.     Vide  Contract.     Fraud. 

CONSTRUCTION.      Vide  Intention.      Lease.    Legacy. 
Partnership.  Power.  Rent-charge.  Settlement. 
Words. 
Decisions  ought  to  accord  with  former  authorities  if  pos** 
sible,  but  at  all  events  the  established  rules  of  legal  con- 
struction ought  to  be  adhered  to. — Jesson  v.  IVright  -    50 
"  Heirs  of  the  body  '*  mean  one  person  at  any  given  time, 
but  they  comprehend  all  the  posterity  of  the  donee  in 
succession.—!^.  ------    53 

Children  are  included  in  *'  heirs  of  the  body;"  and  if  there 
is  but  one  child,  h^  will  be  <*  heir  of  the  body,*'  and  his 
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igsue  will  be  '<  heirs  of  the  body  ;*'  but  because  children 
•re  iacluded  in  those  words,  it  does  not  foUoW  that  they 
must  neaa  children  only,  where  you  can  find  on  the 
will  a  mere  general  intent,  comprehenc&ig  more  objects. 
— Jesson  V.  Wright  --  -  -  *  ''P-54 
When  a  testator  uses  in  cue  part  of  his  will  words  having 
a  clear  meaning  in  law,  and  in  anoUier  part  other  words 
inconsistent  with  the  former,  the  first  words  are  not  to 
be  cancelled  or  overthrown.  (L.  R.) — Id.  -  -  56 
The  words,  '^  for  want  of  such  issue,"  are  far  from  bemg 
sufBcient  to  overrule  the  words  *'  heirs  of  the  body.'' 
They  have  almost  constantly  been  construed  to  mean  an 
indefinite  failure  of  issue ;  and,  of  themselves,  have  fine* 
quently  been  held  to  give  an  estate-tail. — liL  -    57 

In  ambiguous  contracts,,  the  domicile  of  the  parties,  the 
place  of  execution,  the  purpose,  and  the  vanous  pro- 
visions and  expressions  of  the  instrument,  are  material  to 
be  considered  in  the  corutiuction.-^Lansdcfwne  v,  Lans- 
dovtme  .----.-  -60 
Whatever  the  rule  may  be  in  the  simple  case  of  a  rent- 
charge,  in  a  devise  the  construction  must  be  according 
to  the  intention. — Id.  -.        -        .         -         -    9^ 

CONTRACT.      Vide    Construction.      Custom.       Lease. 
Partkbrship.    Practice. 
In  the  case  of  a  reciprocal  contract,  a  party  cannot  be  ad- 
mitted to  say  that  he  has  no  consideration  for  a  sacrifice 
which  he  binds  himself  to  make.     When  a  t^tiant  is 
making  such  a  bargain,  he  provides  in  the  other  conditiont 
of  the  lease  a  consideration  for  what  he  gives  up  to  the 
landlord. — Roxburgh^  v.  Roherton       '   -         -         -  166 
Where  the  tenant  is  to  enter  upon  the  arable  lands  at  the 
separation  of  the  crop,  and  to  quit  at  the  corresponding 
period,  and  no  special  provision  is  made  by  contract, 
the  law  of  custom  may  qualify  the  right  of  the  incoming 
tenant,  and  give  to  the  outgoing  tenant  certain  privileges, 
as  the  right  to  enter,  for  the  purpose  of  thrashing,  afler 

the  expiration  of  his  lease Id.  -        -         -  167 

COSTS.     Vide  Army  Agents.     Decree. 

Where  the  a{^eal  extends  to  the  question  of  costs,  and  a 
term    given  according  to  a  power  to  secure  an  an- 
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nuity,  provides  for  the  payment  of  all  costs  and  charges 
idating  thereto,  the  reversal  of  an  erroneous  decree 
ought  to  be  with  costs. — Lansdotone  v.  Ltuudotone  p. 

COURT  OF  JUSTICE: 

A  court  of  justice  cannot  delegate  its  jurisdiction,  and  ought 
not  to  be  guided  by  any  foreign  opinion  upon  a  question 
of  law,  €,  g.  the  admissibility  of  evidence. — Dunbar  v. 
Harvey 351 

COURT  OF  LAW.     Vide  Practice. 

Although  it  is  highly  useful  in  legal  questions  to  resort 
to  the  assistance  of  courts  of  law,  yet  courts  of  equity 
are  not  bound. to  adopt  the  opinions  of  those  courts 
to  which  they  send  for  advice. — Lansdo/ume  v.  Lans- 
daivne  -        -        -        -        -        -        -       60.  86 

COVENANT.     Vide  Lease. 

CREDITOR.     Vide  Decree. 

CURRENCY.  Vide  Intention.  Legacy.  Money.  Power. 
Rent-charge. 
In  all  cases  upon  legacies,  where  the  word  **  sterling,"  or 
some  word  equivalent  has  been  used,  the  money  has 
been  held  payable  in  English  currency,  although  the 
testator  was  resident  out  of  England. — Lansdowne  v. 
Lansdtmne    --------95 

CUSTOM.     Vide  Contract. 

The  custom  of  the  country  can  have  no  operation  where 
there  is  a  contract  with  provisions  applicable  to  the  point 
in  dispute. — Roxburghe  v.  Roberton  -  -  -  156 
Admitting  the  existence  of  a  law  founded  on  custom,  in 
construing  a  written  contract,  the  engagements  of  parties 
to  each  other  by  the  express  stipulations  of  a  written 
instrument,  exclude  all  consideration  of  die  custom  of 
the  country. — Id.  -  -  -  -  -  167,  168 
Titles  standing  upon  inveterate  usage  and  practice  must  be 
supported  to  the  extent  of  the  usage,  but  not  beyond 
it.— Crfloj/iirrf  v.  Couiis         -----  684 

DEATH-BED.     Vide  Deed.    Power.    Revocation. 

Lands,  &c.  being  limited  to  heirs  of  entail  by  simple  desti- 
nation, a  deed  was  executed  in  Hege  poustie  in  favour 
of  the  heirs  general  of  the  disponer  after  his  death  without 
issue,  with  a  power  to  revoke  or  alter  that  disposition  on 
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death-bed;  and  a  declaration^  that  so  fiur  aa  it  shall 
main  unreroked,  and  not  altered  by  a  writing  under 
the  hand  of  the  disponer,  it  shall  have  the  eflfect  of 
a  delivered  evident,  though,  &c.  By  another  deed, 
executed  thirteen  years  after  the  first,  all  the  lands, 
&c.  together  witli  the  personal  estate  of  the  disponer, 
are  vested  in  trustees  in  trust,  to  be  sold,  and  the  pro- 
duce to  be  applied  in  payment  of  debts  owing  at  his 
death,  and  legacies,  &c.  granted  or  to  be  granted,  &c. 
(The  objects  of  trust  being  different  from  those  provided 
in  the  former  jdeed)  and  the  trustees  are  directed  to  con- 
vey, &c.  the  residue  of  the  whole  fund  in  fiivour  of  sudi 
persons,  &c.  as  the  disponer  had  directed  or  should 
direct  by  any  writing  executed,  or  to  be  executed, 
&c.  On  death-bed  the  disposer  executes  a  deed  of  ap- 
pointment, directing  the  trustees  to  convert  the  whole 
estate  into  money ;  and  after  giving  certain  legacies,  he 
bequeaths  the  residue  to  his  heirs,  M.  and  £•  for  life, 
with  remainder  to  other  persons  therein  named;  held, 
that  this  was  not  a  revocation  of  the  first  deed,  so  as  to 
give  to  the  heirs  of  entail  a  title  to  challenge  the  last  deed 
ex  capite  Udi ;  although  the  disponees  for  life,  under  the 
second  deed,  being  the  heirs  general  of  the  disponer,  had 
reduced  the  death -bed  deed  on  that  ground,  and  thereby, 
under  the  doctrine  of  approbate  and  reprobate,  had  for- 
feited  the  life-interest  given  to  them  by  the  second 
^eedi,^^Roxhurghe  v.  Wauchope       -        -       p.  G19, 620 

AVhere  lands,  by  an  instrument  in  the  nature  of  a  will,  are 
disponed  in  trust  to  sell  and  pay  certain  legacies,  and  as 
to  the  residue  for  such  persons  as  the  disponer  shall  by 
writing  appoint ;  and  afterwards  by  deed  made  on  death- 
bed he  disposes  of  the  residue,  the  law  of  death-bed  applies 
to  the  case,  and  the  disposition  is  reducible  on  that 
ground,  so  far  as  it  relates  to  lands. ^—li.        -         -  6ao 

Lands,  entailed  by  simple  destmation,  being  given  by  testa- 
mentary disposition  to  the  sisters  and  heirs  of  the  dis- 
poner, under  obligation  as  to  part  of  those  lands,  thai 
they  should  be  conveyed  by  his  sisters  to  the  heirs  of 
tailzie,  entitled  by  strict  statutor}-  entail  to  the  principal 
mansion,  &c.  where  the  lands  subject  to  the  obligation 
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are  situated,  on  condition  that  a  certain  sam  shall  be  paid 
by  a  certain  day  by  those  heirs  to  the  sisters.    By  a  sub- 
sequent testamentary  disposition,  consisting  of  two  deeds, 
the  latter  being  made  on  death-bed,  the  lands  of  the  dis- 
poner,  including  those  in  question,  are  vested  in  trustees 
upon  trust,  to  sell  and  pay  the  interest  of  the  produce  to 
the  sisters  of  the  disponer  for  life,  &c.  who,  as  general 
heirs  of  the  disponer,  reduced  the  latter  instrument,  so 
far  as  it  regarded  lands  destined  heirs  of  line,  as  made  on 
death -bed:  held,  that  the  heirs  of  entail  have  no  title  or 
interest  to  reduce  the  same  instrument  on  the  same  ground 
as  to  the  entailed  lands,  nor  to  call  for  a  conveyance  on 
payment  of  the  sum  specified  in  the  condition :  i .  be- 
cause their  interest  is  excluded  by  the  liege-poustie  deed, 
and  is  not  restored,  transferred  to,  or  vested  in  them, 
because  the  disponees  in  that  deed  have  forfeited  or  re- 
jected their  right  under  it :  a.  because  they  must  claim 
as  disponees  or  legatees  under  that  deed,  and  in  such 
character  they  are  barred  from  challenging  the  death- 
bed deed :  3.  because  in  the  events  which  had  happened, 
they  could  not  fulfil  the  conditions  on  which  alone  the 
benefit  of  the  disposition  could  be  claimed :  4.  because 
they  are  not  entitled  to  avaO  themselves  of  the  right  of 
redemption  according  to  the  condition,  and  under  the 
obligation  imposed  on  the  disponees  in  the  first  deed, 
inasmuch  as  that  obligation  does  not  extend  to  the  trustees 
who  take  under  the  death-bed  deed.— Jd.  -        -  p.  6si 

A  death-bed  deed  cannot  be  supported,  unless  it  is  founded 
upon  some  claim  to  the  estate,  available  against  the  heir, 
created  by,  and  continued  available  untO,  and  at  the  death 
of  the  grantor,  by  a  previous  deed,  to  which  the  title  under 
the  death-bed  deed  may  knit  and  attach  itself,  as  a  bur- 
then by  a  death-bed  deed  attaches  itself  to  an  estate 
created  by  a  U^e^paustie  deed. — Crtnojurd  v.  Coutts,  675 

If  a  valid  Uege-pausiie  deed  exist  at  the  death  of  the  grantor, 
the  death-beid  deed  will  also  be  good.  This  Uege-poustU 
deed  must,  however,  be  in  favour  of  a  stranger,  and  not 
in  favour  of  the  heir  alioqui  successurus.  A  deed  in  his 
ftvour  would  be  held  to  be  an  evasion  of  the  law,  and  not 
efectual.    The  stranger  diqponee  is  bound  to  hold  good 
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any  power  reserved  against  him^;  if  sutdi'  a  foweat  be  duly 
executed,  he  cannot  con^lain^-* Id.       "*        *       P«  ^^4 

A  person  to  take  by  a  death-bed  deed  oaniioi  call  upon  the 
disponee  under  a  former  deed  to  daattde,  naless  the  estate 
is  vested  in  him.  Whore  it  is  sa  vested,  the  ambor  of  a 
death-bed  deed,  sp  &a  firom  revoking^  asserta  die  validity 
of  the  Uege-poustie  deod,^^Jd.       .        -         .         .  685 

A  testator  may  render  a  death4>ed  de^  validi  by  a  clause 
in  it  that  he  meant  a  certain  previous  deed  to  aubsist,  if 
the  death«^bed  deed  should  be  found  to  be  ineiiectual ; 
or  if  the  disponee  under  it  would  not,  of  oould  not,  take 
from  popery  or  other  causci  then  the  disponee  under  such 
previous  deed  might,  as  against  the  heir  oUoqm  tuccessu- 
rus,  claim  the  estate.  In  that  case^  the  testator  keeps 
alive  the  former  deed  to  all  those  purposes^  to  enable  the 
disponee,  in  the  death-bed  deed,  to  say  to  the  heir  that 
he  has  no  interest  to  impugn  the  deatb-bed  deed. — Id. 

685,686 
DE3T.     Vide  Inteilest. 

It  is  not  to  be  understood  as  a  general  doctrine  of  law,  that 
a  debt  by  simple  contract  is  made  special,  beoause  the 
creditor  signs  a  deed  of  trust,  which  providca  for  the  paj- 
meat  of  that  with  other  debts  bearing  interest  by  oontract* 
— Haauliony.  Hougktgn       -        -        -         -         -  181 

A.  deed  does  not  alter  the  nature  of  a  dci)^  merely  because 
it  provides  for  the  payment  of  the  debt.  If  it  eKpresslj 
provides  for  the  payment  of  interest  on  debts  which  did 
carry  interest,  and  is  silent  as  to  interest  uyten  otber  debts, 
the  deed  does  not  give  interest  upon  those  debta. — (L.  R.) 

—/</. ..190 

DEBTOR  AND  CREDITOR.  Fui^DaBT.  Degru.  Fraud. 

Interest.    Trust. 
DECREE.     Ftflfe  Costs.    PaACTicat    Trust. 

If  a  decree,  contrary  to  the  provision  of  a  deed,  orders  that 
all  parties  shall  abide  theis  own  costs^  noakera^ioa  can  be 
made  in  the  House  of  Lorda,  ia  tbat  respect^  where  it  \s 
not  made  the  subject  of  appeal.— oLansdloiiryte  ▼.  Laju- 
downe         -----  --g6 

A  decree  for  payment  of  the  debt  of  one  GPeditar»  tmder  a 
deed  of  trust  wbichprovide#for  thepajiaieoft  ofofbercredi- 
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ton,  IB  erroneous.  So  if  the  bill,  stating  A^  to  have  been 
the  survivor  of  the  trustees  named  in  the  deed,  makes  the 
heir  of  A.  a  party  to  the  suit,  as  such  supposed  survivor, 
and  that  allegation  proves  to  be  false,  the  decree  made 
upon  such  state  of  the  pleadings  is  erroneous.-^Hamittan. 
V.  Houghton  -.-.-.    p.  160 

A  bill  to  carry  such  a  decree  into  execution,  notwithstand- 
ing long  acquiescence,  cannot  be  sustamed.  The  origi- 
nal decree  may  be  examined,  impeached  and  varied,  in 
a  suit  to  carry  tliat  decree  into  execution ;  it  is  not  con- 
clusive until  reversed  by  original  bill,  or  bill  of  review,  for 
error  apparent  on  the  face  of  the  decree ;  and  the  Court 
may  refuse  to  carry  it  into  execution.— Jdf.      -        -    ib. 

A  decree  to  carry  into  execution  an  erroneous  decree, 
being  reversed,  the  cause  was  remitted,  with  leave  to 
amend  the  bill,  by  adding  parties,  and  making  a  better 
case  as  to  the  original  claim,  notwithstanding  the  lapse 
of  sixty  years,  from  the  date  of  the  deed,  by  which  the 
debt  was  secured,  and  of  forty  years  from  the  date  of  the 
erroneous  decree.  As  between  the  plaintiff  creditor  and 
the  debtor  there  is  no  presumption,  from  lapse  of  time  in 
such  a  case,  and  upon  such  state  of  the  pleadings,  that  the 
debt  has  been  paid.  But  other  creditors,  whose  debts 
ought  to  have  been  provided  for  by  the  decree,  might 
have  a  right  to  raise  that  question. — Id.         -        -    ib. 

A  decree,  which  provides  for  the  debt  of  one  creditor  under 
a  deed  of  trust,  upon  a  bill  and  answers  raising  questions 
as  to  the  rights  of  subsequent  incumbrances,  which  are 
unnoticed  by  the  decree,  is  defective  on  account  of  that 
omission ;  and  semb,  invalid  as  against  those  parties.  But 
if  they  do  not  appeal,  how  far  that  defect  is  to  be  con- 
sidered in  the  judgment  in  the  appeal  qucere^^^Id.      185 

In  the  case  of  an  appeal  against  a  decree,  giving  the  benefit 
of  a  former  decree  which  is  erroneous,  it  is  not  necessary 
to  appeal  against  the  former  decree. — Id,        -        -  ib. 

No  proper  decree  can  be  made  for  the  purpose  of  raising 
any  sum  of  money  under  a  deed,  without  having  before 
the  Court  all  the  persons  interested  in  the  property. — 
(L.  R.)— Jrf. 192 

A  party  whp  comes  into  a  court  of  eqnity,  to  have  the 
benefit  of  a  former  decree,  must  show  that  that  decree 
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was  right;  if  it  appears  to  be  erroneous^  the  Court  cannot 
carry  it  into  execution. — (L.  R.) — Hamilton  Hough- 
ton         "     P'  103 

DECREE  PRO  CONFESSO.     Vide  Practice. 
DEED.     Vide  Death  bed.   Debt.    Decree.    Power.    Re- 
GisTRT.    Revocation.    Trust. 
Where  a  deed  of  marriage  settlement  is   drawn  up   as 
between  the  intended  husband  and  wife  and  their  re- 
spective  fathers,  and  the  father  of  the  wife  secures  to  the 
father  of  the  husband  a  sum  of  money  as  the  portion  of 
the  wife,  according  to  a  provision  of  the  deed,  but  neither 
he  nor  his  daughter  execute  die  deed,  and  it  is  exe- 
cuted only  by  the  intended  husband  and  his  father,  it  b 
binding  upon  and  as  between  the  parties  who  execute, 
and  creates  efficient  rights  for  the  objects  of  the  settle- 
ment—M'^>i^  V.  Cahill 338 

Though  it  be  positively  laid  down,  that  a  mere  deed  on 
death-bed  shall  not  disappoint  the  heir,  yet  if  a  former 
deed  has  been  granted  in  liege  poustie^  the  grantor  may, 
by  a  death-bed  deed,  burden  Uie  grantee  of  the  former 
deed,  so  as  to  leave  nothing  valuable  remaining  of  the 
title  to  the  beneficial  interest  in  the  estate  given  to  such 
former  grantee;  the  former  deed,  however,  remains  in 
that  case  valid  as  a  title-deed  to  the  estate,  however  bur- 
dened by  the  latter  deed. — Cnxtofurdv.  CotUts         -  669 
DEED  OF  TRUST.     Vide  Debt.    Interest. 
DEMURRER.     Vide  Bill  or  Exchange. 
DEVISE.      Vide  Construction.      Power.      Revocation. 
Words. 
Devise  to  TV,  (a  natural  son  of  the  testator's  sister)  for  life, 
and  after  his  decease  to  the  heirs  of  his  body,   in  such 
shares  and  proportions  as  fV,  by  deed,  &c.  shall  appoint, 
and  for  want  of  such  appointment,  to  the  heirs  of  the 
body  of  W,  share  and  share  alike  as  tenants  in  common ; 
and  if  but  one  chUdj  the  whole  to  such  only  child,  and  for 
want  of  suck  issue,  to  the  heirs  of  the  devisor :  held,  that  an 
estaie'-iail  vested  in  /F.  by  this  devise,— Jesson  v.  Wright  3 
Semh.  that  under  such  power,  an  appointment  to  an  only 

child,  before  others  bom,  is  effectual.— J&uf. 
Whether  a  power,  under  which  all  children  have  an  mterett, 
can  be  destroyed  by  forfeiture.— Qw<rr« — Ihid, 
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Although  the  words  *'  heirs  of  the  hody^'*  in  a  legal  con- 
structioDy  can  apply  to  one  person  only,  it  may  be  con- 
tended, where  a  power  is  given  to  appoint  to  heirs  of 
the  body,  that  it  means  a  class  of  persons.  The  ulte- 
rior  limitation  to  one  child,  in  default  of  appointment* 
may  operate  as  a  description  of  the  person,  and  does  not 
conclusively  prove  that  no  estate  tail  was  intended  to  be 
given. — Jesson  v.  Wright.  -        -         •    -        -       p.  lo 

It  is  a  general  rule  of  law,  to  be  collected  from  a  considera« 
tion  of  all  the  cases,  that  a  particular  intent  expressed 
in  a  will  must  give  way  to  a  general  intent ;  and  courts 
are  bound  to  give  effect  to  the  paramount  intent. — 
Id. 49-51 

It  does  not  follow  that  a  testator  does  not  intend  that  heirs 
of  the  body  shall  take,  because  they  cannot  take  in  the 
mode  prescribed.  — (L.  R.) — Id.     •        -        -        -    57 

Whether,  under  such  a  power,  a  deed  executed  by  the 
father  and  the  eldest  son,  to  make  a  tenant  to  the  pracipe 
to  suffer  a  recovery,  would  operate  as  an  appointment  ? 

Qw^Fr^.— (L.  R. )-/(/.  -        -        -        -        -     16 

A  devise  to  "  J.  F.  Sec.  and  to  the  issue  of  his  body  lawfully 
to  be  begotten,  and  to  the  heirs  of  such  issue  for  ever,  &c. 
But  if  J.  F.  shall  die  toithout  leaving  any  issue  of  his  body 
lawfully  begotten,  then,  &c.  unto  fV.  B.  and  to  his  heirs 
for  ever."  Held  to  be  an  estate  tail  in  /•  F. — Franklin 
V.  Lfly,  (note) '        '    59 

In  a  will  devising  land,  which  must  be  executed  in  the  pre- 
sence of  three  witnesses,  a  power  to  devise  any  part  of  it 
by  a  will  executed  in  the  presence  of  two  witnesses  can- 
not be  reserved.  ^Cravfurd  v.  Coutts.  -        -        -    680 

Land  may  be  devised  by  will  to  be  charged  with  legacies, 
or  to  trustees,  to  pay  such  sums  of  money  as  the  testator 
may  direct ;  and  such  legacies  may  be  granted,  or  direc- 
tions given,  in  any  writing  executed  before  two  witnesses, 
or  without  witnesses.  Where  the  land  is  already  vested, 
even  the  witnesses  to  the  will  may  take  as  legatees  to  the 
whole  value  of  the  land,  but  not  one  particle  of  the  land 
can  be  devised  but  by  a  will  in  the  presence  of  three 
witnesses. — Id -        -        -    ib. 

Although  the  whole  v^^lue  of  the  land  may  be  given  in 
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kgaciesy  yet  afti^r  gtviiig  legacies-  to  •  oerteui  emount 


diesurpluB  ceaiiot  be  given  away  in  lhi»ianner.  The 
•orpltti  it  held  10  be  landi  and  is  sot  thus  to  be  dimmed 
o£— Id-      ---•.--•679 

DiSPOSinON.    Ff<&  Dbatb^bdu    Town. 

DOE  V.  GOFF,    ride  WoKDe. 

The  case  of  Doe  r.  Gtff  heM  not  to  be  law.    (Per  L.  It) 

— Jesion  V.  Wright p-  5^ 

DOMICILE.    Vide  Practice. 

ENTAIL.    Fide  Death-bed. 

A  pursuer  asserting  in  an  action  of  declaratur  a  right  as  an- 
limited  fiar  of  lands  has  power  to  execute,  and  is  bound 
by  a  deed  of  entail  restrictmg  his  estate  to  a  life-rant— 
HotchUs  y.  Dichcw 303 

EQUITT.   Tuif  CourtojLaw.  Fkaup.  Pleading.  Power. 
Practice.    Registry. 

ERROR.     Ff^  Judgment.    Practice.    Time.    Decree. 

ESTATE-TAIL.    Vide  Construction.    Devise.    Words. 

EVIDENCE.     Vide  Excise. 

.  Whether  ^oofprout  de  jure  of  delivery  of  goods  can  be 
allowed,  where,  subsequent  to  the  alleged  delivery,  writtra 
statements  of  account  containing  partial  settlements  have 
been  delivered,  containing  no  notice  of  the  disputed 
articles? — Q^iere. — Dunbar  y,  Haroey.        -        -    350 
Semh,  that  in  such  a  case,  where  the  dealing  was  between 
a  publican  and  a  distiller,  who  kq>t  the  accounts,  it  re- 
quires strong  evidence  of  delivery  of  the  goods  to  rebut 
the  presumption  arising  from  the  accounts  delivered.— 
Id.     •        -        •        -        -        -        -        -        -  351 

Whether  the  account-books  of  the  distiller  in  such  a  case 
afford  a  semi-plena  probatiOf  and  lay  a  ground  for  the 
oath  in  supplement  ?—Qi<^re        •        -        •        •    ib. 

EXCHANGE.     Vide  Bill  oe  Exchange. 

EXCISE; 

The  certificate  of  the  secretary  of  the  Board  of  Excise,  as 
to  the  accuracy  and  effect  of  aeeounta  in  the  books  of 
the  Excise,  ought  not  to  be  received  in  evidence.— 
Dunbar  v.  Harvey     -        -        -        -        -        p.  351 

Whether  accounts  of  stock  kept  in  the  exdse  books  are 
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evidence  between  tHitrd  partteS)   as  to  the  <Mivery  of 
goo6»i-^Quar^-^Id.    -        -        -        -        -        -  ib. 

Copies  0^  such  accounts  may  be  given  in  eWdence,  semb. 
on  the  ^ound  that  the  originals  are  public  books ;  but  in 
sQch  case  the  copies  produced  must  be  proved  by  a  wit- 
nefw  who  had!  examiood  them  wish  the  origmal^,  and  can 
svtav  to  their  accuracy  .  -  .  •  -  ib. 
EXECUTOAS.  Vide  Interest.  Pleading. 
FAMILY  COMPACT.     Vide  Aoreem bht.    Fraud. 

A  transaction  between  parties  dealing  upon  a  doubtful 
question  as  to  their  rights,  if  it  be  not  tainted  with  frauds 
will  be  upheld,  although  one  of  the  parties,  being  an 
advocate  and  brother  of  the  other  party,  acted  generally 
in  the  transaction  as  the  legcd  adviser  of  hb  brother. — 
Hotchkis  V.  Dickson     -        •        -        -        -        -  303 

/.  being  seised  of  lands  in  Scotland,  executes  a  de^,  vesting 
the  lands  in  trustees  fbr  sale  to  pay  debts,  and  afterwards 
to  manage  the  residue  of  the  landa  until,  by  accumulation 
of  rents,  tbey  could  purchase  an  equivalent  in  lands  in 
the  place  of  those  which  should  be  sold ;  and  he  directed 
Ibat  an  annuity  of  100/.  for  life  should  be  paid  to  D. 
his  brother  and  heir  at  law,  and  a  like  annuity  to  FV.  the 
son  of  Z>. ;  and  when  the  purposes  of  the  trust  should  be 
accomplished,  the  trustees  were  to  divest  themselves  of 
the  estate  in  Ihvour  of  such  person  as  at  that  time  might 
be  the  ^est  son  of  D.  and  his  hehr.   /.  had  never  com- 
pleted  his  Me  to  the  lands,  and  after  his  death  D.  not 
being  satisfied  with  the  provisions  of  Uie  trust,  served 
himself  heir  to  his  father,  passing  by  his  brother  /.  and 
brought  an  action  to  reduce  the  deed  of  trust.    A  judi- 
cial sequestration  of  the  estate  was  the  consequence  of 
this  action,  and  other  matters  in  litigation  respecting  the 
estate.    In  order  to  settle  all  disputes,  the  parties  in- 
terested, including  D.  and  fV^  executed  a  deed,  sub- 
mittbg  all  differences  to  the  awurd  of  chosen  arbitrators. 
The  deed,  among  other  things,  empowered  the  arbitra- 
tors to  determine  '*  in  what  manner  and  to  what  scries 
of  heirs,  and  under  what  conditions,  &c.*'  the  lands 
should  be  settled.    The  arbitrators  by  thetr  award  di* 
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rectedy  that  D.  and  W.  should  execute,  as  to  the  lands 
not  sold,  a  tailzie  and  strict  settlement  in  favour  of  D. 
in  life-rent,  and  IV.  and  the  heirs  male  of  his  hody  in 
fee^  whom  failing,  &c.  with  the  clauses  prohibitory,  &c. 
contained  in  a  scroll,  &c.  and  particularly  that  the  life- 
rent of  D,  should  be  charged  with  the  payment  of  an 
annuity  of  350  /.  to  ^.,  which  should  be  a  real  burden 
on  the  lands.  Z>.  and  W.  executed  a  deed  of  entail  ac- 
cordingly, but  D.  refusing  to  deliver  it,  another  deed  k£ 
similar  import  was  drawn  up,  and  executed  by  W,  only, 
to  whom  the  trustees  executed  a  deed  of  renunciation, 
and  disponed  the  lands ;  D.  having  previously  by  order 
of  the  arbiters  conveyed  to  the  trustees,  upon  his  claim 
of  right  as  heir,  and  to  perfect  their  title.  The  entail 
contained  the  usual  prohibitions  against  selling  the  estate, 
t  Upon  failure  of  issue  of  IV.  the  lands  by  this  new  entail 
were  limited  to  «/.  />.  next  brother  of  TV.  The  entail 
was  executed  in  1776,  In  1785,  D.  being  dead,  and  W, 
being  in  possession  of  the  lands,  and  claiming  a  right, 
notwithstanding  the  entail,  to  sell  for  payment  of  debts, 
conveyed  part  of  tlie  lands  to  a  trustee  for  that  purpose ; 
and  the  trustee  having  accordingly  contracted  with  a  pur- 
chaser, an  action  of  declaratur  was  raised  by  W,  and  the 
purchaser  against  J.  D.  and  the  other  heirs  of  entail, 
concluding  to  have  it  declared  that  the  lands  were  liable 
to  the  trust  for  the  payment  of  debts,  and  the  decree  of 
the  Court  was  according  to  the  conclusion  of  the  sum- 
mons. In  the  year  1808,  JV.  being  embarrassed  and  in 
debt,  advertised  all  the  lands,  except  one  farm  and  a  few 
parks,  with  the  mansion,  for  sale.  Whereupon «/.  2>.  re- 
monstrated, and  having  threatened,  on  behalf  of  himself 
and  the  other  heirs  of  entail,  to  prosecute  a  declaratur 
of  irritancy,  a  compromise  was  effected  on  the  terms, 
that  a  sufficient  part  of  the  lands  should  be  sold  to  dis- 
charge the  debts  of  W^  and  that  of  the  lands  remain- 
ing unsold,  a  new  entail  should  be  made,  restricting 
the  estate  of  W.  to  a  life-rent,  and  giving  to  «/.  D, 
and  the  heirs  of  the  former  entail,  estates  in  taif  general. 
In  this  transaction    W,  had   no  legal  adviser  but  his 
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brother  J.  D,  who  was  an  advocate,  and  had  usually 
acted  as  the  legal  adviser  of  W,  The  deed  -of  entail 
was  drawn  up  under  the  direction  of  and  settled  by  /.  D. 
It  contained  a  recital  of  the  former  entail,  a  statement  of 
former  sales  of  parts  of  the  lands  by  W.\  that  he  had 
thereby  become  liable  to  a  declaratur  of  contravention  of 
irritancy  at  the  suit  of  J.  D,  but  that  he  had  agreed, 
for  the  accommodation  of  W^  not  tQ  object  to  the  sales 
already  made,  nor  prosecute  his  right  of  action,  on  con- 
dition that  W,  would  execute  the  deed  ;  and  upon  this 
recital  W.  thereby  limited  the  lands  unsold  to  himself  in 
life-rent,  and  to  J.  D.  and  the  heirs-male  of  his  body, 
whom  failing,  to  the  heirs-female  of  his  body,  &c.  lliit 
deed  was  accordingly  executed  by  ^. ;  but  he  be«. 
coming  again  embarrassed  and  involved  in  debt,  at  the 
instance  of  his  creditors  brought  an  action  to  reduce 
this  deed  of  entail,  on  the  ground  of  fraud,  want  of 
power,  &c.  The  Court  below  held,  that  W.  had  power 
to  execute  the  deed ;  that  it  was  delivered  and  irrevo- 
cable ;  that  there  was  no  legal  ground  to  set  it  aside ;  and 
that  it  did  not  appear  from  the  tenor  of  the  deed  or  col- 
lateral evidence,  that  W.  was  improperly  or  fraudulently 
induced  to  execute  it.  This  judgment  was  affirmed  on 
appeal.^ffb/c^'s  v.  Dickson   •        -        *    P-  3^4,  305 

FEU.     Vide  Supebioritt. 

FORFEITURE.     Vide  Devise. 

FRAUP.     Vide  Agreement.    Family  Compact. 

A  transaction  of  sale,  made  upon  a  false  or  mistaken  con- 
sideration, between  parties  in  the  relation  of  brothers  in 
law ;  the  vendor  being  an  heir  succeeding  to  the  estate 
sold,  and  the  purchaser  executor  of  the  will  of  the  ven- 
dor's father;  and  where  the  party  selling  is  under  cir- 
cumstances of  great  pecuniary  embarrassment  and  dis- 
tress, will  not  be  impeached  if  fairly  made :  but  if  the 
consideration  for  the  purchase  was  the  balance  of  an 
account,  which  appears  to  be  erroneous,  the  whole  trans- 
action must  be  so  far  investigated  as  to  correct  the 
accounts.— il/«A«7/  v.  CahiU.  -  -  -  •  298 
Upon  a  bill  by  the  vendor,  seeking  to  rescind  the  sale  on 
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the  ground  of  fraud  and  oppvedBioii  in  the  Iraatfactioo, 
and  error  in  the  accounts,  idthough  the;prayer  to  rescind 
^e  iiale  was  refused,  the  account  was  op^ed  after  a 
considerable  lapse  of  time.-— ilfWdiUv.  CtASl^  p.  as8,  229 

An  agreement  'between  an  insolTCdt  debtor  and  his  as- 
signee, by  i^idi  an  estate  of  tbe  insolfont  is  to  be 
held  in  trust  by  the  assignee,  to  pay  out  of  tbi^  rents 
and  profits  annuities  to  the  insolrent  and  bia  wife,  and 
the  surplus  towards  the  extinction  of  a  dd>t  owing  to 
the  assignee,  is  a  transaction  which,  beiog  brought  before 
a  court  of  eqwty  at  the  instance  of  the  inscdrent  him- 
self, must  be  rescinded  on  the  ground  of  public  policy. 
(L.  R.)— /rf. 229 

A  contriyanee  to  proride  by  a  deed  for  the  family  <^  an  in- 
solvent debtor  and  the  ^ignee  as  one  of  his  creditors,  at 
the  expense  of  the  other  creditors,  is  a  transaction  which  a 
court  of  equity  oannot  countenance  or  suffior. — Id.     260 

It  is  a  deed  contriving  a  fraud  against  creditors,  to  which  a 
trustee  for  them  is  a  :par^.—/^.     -        •        -         -  ib. 

HEIR.     Ff^tf  Death-BCD.    Revocation. 

The  word  heir  is  understood  in  Scotland  in  la  dMbi^nt  sense 
from  what  it  is  in  England.  In  Scotland  to  beir  may  be 
the  person  pointed  Oiit  by 'the  destination  brformer  set- 
tlements of  an  estate.  In  lElngland  the  heir  takes  purely 
by  descent ;  and  the  person  tiiking  by  a  destination  is 
considered  as  a  purchaser;  as  a  person  not  taking  in 
the  quality  of  heir. — Craufurd  v.  Couits         -         -  667 

In  Scotland  the  maxim  dfmoriuus  seisit  vivum  does  not  oh- 
tain  as  in  England :  a  proceeding  in  Scotland  to  take 
up  hgreditus  jacens  is  rather  against  the  estate  than  the 
person ;  the  right  can  be  made  effectual  direcUy  upon  the 
estate,  if  constituted  by  a  deed  containing  procuratory 
and  precept  by  an  adjudication  in  implement. — Id      686 

HOMOLOGATION.     Ftd^  Tailzie. 
HUSBAND  AND  WIFE.     Vide  D^ed. 
ILLEGITIMACY : 

By  the  law  of  England,  a  trust  for  illegitimate  children 
to  be  iqpiten^  cannot  be  supported.— J^aiMlfon  v. 
Waring     ••••-••        p,  209 
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IMPLICATJON.    VideJ^Bvr.    Lbasb.    Wmos. 

IN>SOLV£NT  DEBTDR.    Vide  Fravd. 

INTENTION.  F«fe  Appohttmekt.  €ha4io«.  OmrtrrBuc- 
TION.  Devi»B« 
In  a  deed'Of  MMlenieiit,  creating  «  joibture,  the  •question 
mmt  be  idectded  by  ^he  intention  tnLpreBBed  in  Ike  deed. 
The  meaning  b  to  be  eellected  from  the  words  immedi- 
ately applicable  ^  die  fioint,  from  Ae  context,  and  from 
ail  purls  of  the  iettkntetU.  ^Lmndawne  t.  Lamimtne  88 
In  those  instances  Where  Irish  estates  only  are  diafrged,  the 
iiHiation  and  conduct  of  the  parties,  and  4ie  language  of 
the  instrument  of  contract,  may  ahow  tkat^they  meant 
English  currency.— fnf.       -----      93 

INT&RE6T.      Vide  Debt.     Practke.     Rm   JunicATA. 
Tftuav. 
K.  having  left  East-India  bonds  in  the  hands  of  a  mercan- 
tOe  firm  ut  CakMitta,  with  directiens  to  apply  die  in- 
terest and  principal,  when-receiipedy'to'a'specific  purpose, 
by  Ins  1^11  appointed  G,  a  partner  in  the  firtn,  one  of 
^hb  •exeotttors.     After  the  'death  of  JT.  the  will  was 
|inyre€  %y  <?.,  and  the  firm,  -acting  •nnder  his  authority 
as  executor,  assigned  ihe  4>onds^  .and  used  in  iSieir  trade 
the  money  received  upon  the  assignments.    6.  ceased 
to  be  a  ^partner  in  the  ^rm  befere  all  the  bonds  had  been 
assigned.    Upon  •suit,  by  the  residuary  legatee  of  K. 
against  G.,  and  on  appeal,  it  was  held  Aat  be  was  ac- 
countaMe  to  the  rettduary  legatee  of  A'.  Ibr.the  monies 
reoeivod  upon  the  bonds,  with  8  per  cent  fVom  the  time 
of  the  -deposit  to  the  dates  of  tiie  respective  .assignments 
by  the  firm ;  and  widi  interest  at  1 2  per  cent  (being  the 
current  rate  at  Cdontta)  from  thcthneof  the  assignments 
and  receipt  of  the  money  to  the  date  of  the  judgment 
upon  appeal  in  the  original  suit-;  and  with  .interest  at 
5  per  cent  upon  the  accumulated  sum,  composed  of  prin* 
cipal  and  interest,  from  the  last-iuentioned  jadgttienir  iBl 
payment ;  but  the  cost  of  remittanoe  from  India,*  and  the 
property-tax,were  held  to  be  charges  on  the  f\nid  payidble; 
— Graham-^,  KeUe      -        -        -        ---p.  l«6 

If  A.  intrusts  Bi  to  lay  out  money  for  him  in  government 
bonds  {  and  If,  instead  of  doing  so,  B.  lays  it  out  for  kfas* 

3C4 
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LEASE.     Vide  Contract.    Tailzie. 

.  A  tenant,  by  a  clause  in  his  lease,  was  bound  <<  at  his  re* 
moval,  to  leave  upon  the  land  all  the  dung  and  manure  of 
the  preceding  year,  the  value  to  be  paid  by  the  succeeding 
tenant,  &c.  and  at  no  time  to  sell  or  give  away  any  of  the 
hay  or  straw  of  the  said  farm,  which  shall  always  be  spent 
on  the  ground." — Roxburghc  v.  Robertou  -        -    p.  156 

Held  on  appeal,  (reversing  the  judgment  below),  that  the 
tenant  under  this  contract  is  not  entitled  to  take  away 
or  sell,  (or  semb.  to  have  value  for)  the  straw  of  the 
last  or  way-going  crop ;  and  that  the  lessor  is  entitled 
to  have  and  maintain  letters  of  suspension  and  interdict, 
if  the  tenant  threatens  to  sell  the  straw.         -        -    ib. 

A  provision  in  a  lease,  that  the  dung  and  manure  of  the  last 
year  is  to  be  leh  upon  the  ground,  and  paid  for  accord- 
ing to  a  valuation,  and  the  absence  of  any  such  provision, 
as  to  the  hay  and  straw,  does  not  show  that  the  tenant 
was  to  be  at  liberty  to  carry  and  take  away,  at  the  expira- 
tion of  the  lease,  the  hay  and  straw  of  the  last  year,  the 
prohibition  extending,  not  only  to  selling  or  giving  away, 
but  providing  that  the  hay  and  straw  shall  be  always  spent 
on  the  ground,  is  to  be  considered  as  applicable,  not  only 
to  the  currency  of  the  lease,  but  to  an  act  which  takes 
place  at  or  after  its  termination. — Id,     -         -        -  165 

A  tenant,  occupying  a  farm  by  lease  under  an  express  con- 
tract, having  no  hay  or  straw  which  was  taken  away  by  the 
precedent  tenant,  receives  a  consideration  for  those  arti- 
cles in  the  amount  of  the  rent  to  be  paid  by  him. — lb. 

The  law  presumes  a  consideration  for  this  sacrifice,  on  the 
part  of  the  tenant,  in  the  nature  and  conditions  of  the  con- 
tract. He  binds  himself  by  express  obligation ;  and  it 
must  be  inferred  and  implied,  that  in  his  contract  he 
stipulated  for  some  equivalent  benefit. —/(f.      -        -  166 

From  the. provision,  that  the  dung  and  manure  are  to  be  lefl 
on  the  ground,  and  paid  for,  an  inference  is  not  to  be 
drawn  that  what,  according  to  the  expressions  of  the  con- 
tract, the  tenant  is  not  bound  to  leave,  he  may  carry  away, 
nothing  being  said  as  to  any  payment  for  hay  and  straw, 
and  the  clause  which  provides  what  shall  be  done  at  the 
removal,  that  is,  the  expiration. of  the  lease,  stipulating 
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that  the  hay  and  straw  of  the  fiam  ^rinHdwrnyaberspettt 
on  the  ground.*'  If  the  'Oxprenion  had  been,  thA  the 
tenaitt  «kmi1d  spend  it,  that  nifht  lead  to  m  different 
censtaruction. — Rotcbur^fv.RoiertoM  «  •  ;p.  166 
The  provision  that  the  tenant  shall  at  ao  tione  oeil  •r  give 
Bway  the  hay  or  straw,  is^lMpebttdyincoiBpatible  with  the 
supposition  of  a  right  in  the  tenant,  in  any  maimery  to 
eloign  these  articles  during  the  last  year.  Sewtb.  Aatt  the 
express  words  of 4he  instnuneDt'preveBtattcfMBjeofeares  as 
to  any  intention  to  except  the  last  year  of  !tlie  iease. — 
Id.     - p.^66,l6^ 

LBOACIES.    Vide  CvRtiEvcr.    Dbvisb. 

A  legacy  in  the  words  contained  in  a  power,  i.  e.gtveo  to  be 
paid  <<*in  lawful  money  of  Great  Brhain,"  is  pqraUein  the 
currency  of  England*— JLaiiMiosDRe  t.  Lantdoume  p.  91 
Unascertained  or  general  legacies  must  be  paid  in  the 
currency  of  the  country  where  the  will  is  nade.  The 
rule  of  law  in  the  case  of  a  legacy,  where  «  party 
must  claim  under  the  voluntary  bene&ction  of  the  testa- 
tor, will  d  fortiori  apf^y  to  a  case  wheie  the  pacty  is  a 
purohaser. — Id.  --.•••-9a 

LEX  LOCI  CONTRACTUS.    VideFovMM. 

LIEGE-POU8T1E.     Vide  Death-bed,  Dwd. 

LIFE-RENT.     Vide  Entail. 

LIMITATION.     Vide  Devise. 

MARRIAGE  SETTLEMENT.     VideDnxD.    Sbtti.smevt. 

MONEY.    Vide  Appointmsnt.    Rent-chabob. 

There  is  no  lawful  money  of  Ireland,  it  is  merdy  ccmven* 
tional;  there  isneither  gold  nor  silver  coin  of  l^al  cur- 
rency, nothing  but  copper;  there  is  m>  such  'dung  as 
Jrish  money,  it  is  Irish  currency.  (L.  R.)'^ddmsdowne 
V.  Lansdotvne  ••-•••  *79 
PARXIES.    Vide  Dbcvbb.    Debd.    Intbrest.    Practice. 

Tr0st. 
PARl^ERS.     Vide  iKxaRBST.     Partkbrsoip. 

Transactions  between  partners  may  amount  to  r  waiver  of 
a  written  agreement,  or  evidence  of  r  new  Rgvtement 
difiireDt  from  written  articles,  frovidedthose  SraniRctions 
show  R  probidyility,  amoontiog  almost  to  denawtration. 


Ikat  the  articles  were  otherwite  intended. — Geddes  v. 
Wallace       -------       p.  371 

PAHTNEHSHIP: 

The  manager  of  a  partnership  concern,  havmg  a  sdary  with 
a  share  df  the  profits  according  to  a  ^iroportion  of  capi- 
tal and^tock,  not  adranced  by  him,  bat  assigned 'by  way 
of  nominal  interest,  (for  the  purpose  of  creating  an  addi- 
tion to  his  salary,  depending  upon  the  contingency  of  the 
success  which  might  be  consequent  upon  his  skill  and 
industry,)  is  not  aipartner  subject  to  loss  in  account  with 
the  other  partners. — Geddes  v.  Wallace  -        -  370 

In  such  a  case  the  manager  is  not  liable  for  loss,  although 
it  is  expressed  in  the  articles  of  partnership,  that  the 
partners  (not  excepting  the  manager)  are  to  be  **  sub- 
ject to  profit  and  loss ;"  and  although  the  manager  signed 
tlie  partnership  books,  joined  in  securities  given  by  the 
partnership,  and  in  most  other  ^partnership  acts,  including 
the  advertisement  for  a  dissolution,  because  it  appeared 
from  the  general  structure,  and  all  the  provisions  of  the 
contract  taken  and  construed  together,  as  well  as  from 
the  transactions  between  the  parties,  and  the  conduct  of 
the  other  partners,  that  the  provision,  as  to  profit  and 
loss,  was  not  intended  to  apply  to  the  manager. — Ibid. 

If  it  were  so  intended  originally,  it  could  not  be  enforced  at 
the  date  the  suit  commenced,  because  the  other  partners, 
upon  the  dissolution  of  the  partnership,  and  for  many 
years  afterwards,  made  no  mention  of  the  subject ;  and 
particularly,  as  in  a  former  suit  between  them  and  their 
manager,  respecting  the  amount  of  his  salary,  they  omit- 
ted to  make  any  claim  against  him  as  partner  for  a  share 
of  loss;  and  more  especially,  as  the  Court  below,  and  the 
House  of  Lords  on  appeal  in  that  suit,  estimated  the 
salary  on  the  supposition,  that  the  manager  was  entitled 
to  a  share  of  profit  as  an  addition  to  his  salary,  without 
being  subject  to  loss;  no  mention  or  claim  having  been 
made  on  that  subject^  eitlier  in  the  original  suit  in  the 
Court  below,  or  upon  appeal. — Ibid. 

A  partner  may  be  liable  for  loss,  as  o  the  credi|9J(s  of  the 
.  partnership,  and  not  so  as  to  his  co-partners. — Ibid. 
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If  an  agreement  be  made  subsequent  to  the  filing  of  a  bill 
between  the  parties  to  the  suit  and  other  parties,  for  the 
purpose  of  putting  an  end  to  the  proceedings  in  the  suit, 
and  other  pui-poses,  it  cannot  be  pleaded  in  bar  to  the  bill 
by  one  of  the  parties.  If  it  could  be  so  pleaded,  it  must 
contain  averments  that  the  conditions  of  the  agreement 
have  been  performed,  or  from  circumstances  could  not 
be  performed;  and  that  the  other  parties,  not  joining  in 
the  plea,  are  ready  to  perform  the  agreement ;  and  events 
by  which  the  agreement  is  affected  ought  also  to  be 
noticed  in  the  averments.  But  semb.  that  in  such  a  case 
the  court,  not  having  the  power  to  compel  the  perform- 
ance of  the  agreement  on  the  plea,  a  bill  must  be  filed  for 
the  purpose,  including  all  the  parties,  and  all  the  subjects 
of  the  agreement. — Id,  --..--  5^5 

It  lies  upon  the  party  seeking  the  performance  to  take  the 
steps  necessary  to  enforce  it,  and  not  upon  the  other 
party  bound  by  the  agreement,  being  plaintiff  in  the  ori- 
ginal suit,  to  intercept  the  effect  of  the  agreement  by 
filing  a  supplemental  bill. — Id.      -        -        •        -    ib. 

An  executory  agreement  is  a  cause  of  action,  and  cannot  be 
pleaded  in  bar  to  another  cause  of  action — Id.        -    ib. 

Such  an  agreement  is  totally  different  from  a  release  under 
seal,  but  considered  as  in  the  nature  of  a  release,  it  could 
only  be  applied  to  such  part  of  the  relief  sought  by  the 
bill,  as  relates  to  the  questions  at  issue  between  the  plain- 
tiff and  the  party  who  proposes  to  have  the  benefit  of  the 
agreement  by  way  of  plea*  It  could  not  be  pleaded  in 
bar  to  the  whole  relief;  for  the  cause  must,  at  all  events, 
proceed  as  to  the  relief  sought  against  the  other  parties, 
—Id. ib. 

Such  a  plea,  containing  no  averments,  that  all  the  parties 
to  the  agreement  are  ready  to  perform  it,  is  not  only  iu- 
sufiicient  for  want  of  proper  averments,  bul  could  not  be 
made  a  ^ood  plea  by  any  amendment ;  because  it  is  not 
a  proper  subject  of  plea,  but  a  mere  right  of  action,  and 
cannot  be  a  bar  to  another  suit  instituted  by  the  party 
against  whom  the  right  of  action  is  claimed,  especially 
where  a  long  time  has  elapsed  between  the  date  of  the 
agreement  and  the  pleading  of  it — Id.  -        -      '  -    ib. 
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POWER.     Wide  AwFiUKTMMvr.    CosT(b    DsTimx.    EvTiiiL. 

SmTTLBVBMT. 

A  power  for  the  beneit  of  childrfD>  semb.  caimot  be  for- 
felted  or  destroyed.— (L.  1i.y^t§ian  v.  IFrigki         15 

Power  m  a  marriage  settlement  to  gnmt  to  a  wife  any  an- 
nual sum  of  money  or  yearly  rent-charge  to  be  tax-free, 
and  without  any  deduction^  and  to  be  issuing  out  of  and 
chargeaile  upon  lands  in  Irdandj  so  that  such  lent-charge 
do  not  exceed  in  the  whole  the  yearly  sum  of  3,000/.  of 
lawful  money  of  Great  Britain.  Held,  that  a  rent-charge 
appointed  under  and  in  the  words  of  this  power  is  payable 
in  Ireland,  in  the  carrency  of  England.  But  that  the 
appointee  is  not  entitled  to  have  the  sum  transmitted  to 
England  firee  of  the  charge  of  conveyance  and  exchange, 
properly  so  called.  The  lex  loci  contractAsy  and  the  law 
applicable  to  cases  of  money  charged  as  a  rent  payable  out 
of  land,  where  no  provision  as  to  the  place  of  payment  is 
made  by  die  instrument,  are  inapplicable  to  a  case  where 
the  instrument  itself  furnishes  die  means  of  interpreta- 
tion.— Lansdotvne  v.  Lansdotone     •        -         •        -    60 

In  the  case  of  a  simple  charge  of  3^000  /.  on  lands  in  /.  the 
place  of  contract,  the  domicile  of  the  pardes,  the  place 
appointed  for  payment,  and  other  circumstances,  might 
require  consideration ;  but  in  such  a  case  as  that  above 
stated  the  instrument  itself  must  give  the  rule  of  deci- 
sion.— Id.  -....---78. 

The  power  to  charge  Irish  lands  with  so  much  lawful  money 
of  Great  Britain  is  not  such  a  power,  that  it  is  neces- 
sarily to  be  inferred  that  the  money  must  be  paid  in 
England — Id.     -..-...94 

The  appointment  direcdng  it  to  be  paid  in  Lincohi*s-Inn 
Hall,  the  Court  can  only  decide  that  the  power  is  well 
executed,  so  far  as  it  charges  on  the  lands  a  sum  of  3,000/. 
lawful  money  of  Great  Britain.-«-/(tf.  •        -        -    ib. 

By  the  appointment  3,000/.  of  lawful  money  of  Great  Bri- 
tain ia  given  according  to  the  power ;  and  such  a  pro- 
vision, froi^  the  expressiosa  a^d  the  whole  frame  of  the 
contract,  seeios  to  have  been  cont^midated  by  the  pardes. 
—M. 94 
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By  a  marriage  aetllementy  eonlaiiiiiig  the  usual  linutationsy 
the  husband  having  a  life-estate  in  reversion,  expectant 
upoB  the  death  of  lus  £Either,  was  empowered  when  in 
posseaiioDy  under  the  limitations  of  the  settlement,  to 
revokoy  &c.  as  to  so  much  and  such  part  of  the  premises 
Gcoiveyed,.^  as  shaJl  be  then  in  possession  cf  any  one  or 
more  tenants  by  Tirtue  of  any  one  or  moce  kase  or  leases, 
whereon  a  rent  or  rents  not  exceeding  QpoL  by  the  year 
inthewhirfe  shall  be  reserved,  &c.  ao  as  there  shall  not  at 
the  time  of  such  revocation  be  less  than  90  years  or  three 
lives  unexpired  of  such  lease  or  leases^"  The  clause  of 
the  settlement  conferring  the  power  concluded  with  a 
declaration,  that  it  was  the  true  intent  and  meanii^  of  the 
parties  that  the  husband  should  at  ai^  time  during  his 
life^  after  he  should  come  into  and  be  in  the  actual 
possession  of  the  premises  (settled),  have  absolute  power 
and  dominion  over  so  much  thereof  as  should  be  of  the 
clear  yearly  value  of  300/.  sterling,  and  be  at  full  liberty 
to  dispose  of  the  same  in  such  manner  and  to  such  uses 
and  purposes  as  he  should  think  proper.  The  husband 
(donee  of  the  power)  after  the  death  of  hb  fether,  when 
he  was  in  possession  under  the  trusts  of  the  settlement, 
by  a  deed  of  revocation,  purporting  to  be  an  execution 
of  the  power,  and  reciting  that  certain  lands  therein 
specified  then  produced  a  clear  yearly  rent  of  300/.  or 
thereabout,  revoked  the  uses  of  the  settlement  as  to 
those  lands,  and  appointed  the  same  in  trust  for  him  (the 
donee),  his  heirs  and  assigns ;  the  donee  died,  indebted 
to  an  amount  exceeding  the  value  of  the  lands  so  ap- 
pointed, and  having  no  other  estate  or  effects.  By 
his  will  duly  attested,  and  reciting  his  title  and  power 
to  dispose  of  the  lands  specified  in  the  deed  of  revo- 
cation and  appointment,  he  devised  to  trustees  his 
right  and  interest  therein  upon  trust,  to  sell  the  same, 
and  out  of  the  purchase-money  to  pay  hia  debts,  &c. 
The  lands  revoked,  appointed  and  detised,  exeept  a  very 
small  part,  to  the  value  of  8/.  a  year,  were  net  (as  recited 
in  the  deed  of  revocation)  under  lease  at  the  time  of  the 
appointment  by  that  deed,  nor  at  the  date  of  the  will ;  but 
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Ihtotest  ought  not  to  be  computod  from  U19  ^M  of  the 
deccee  foe  pa3nx)ent>  but  from  the  4^y  wh^i^  f  ayment 
18  by  the  decree  directed  to  he  miule— ri0<tf»i^oit  v. 
Houghton       -..--.        -    p,  lyo 

An  erroneous  decree,  directing  p^yixient  of  interest,  cannot 
give  the  right  to  iateref^t,  but  |pt^est  may  be  due  under 
circumstances. — Id. ib. 

A  party  who  files  a  bUl  in  a  court  qf  equity  to  have  the 
benefit  of  a  former  decree,  must  show  (if  the  case  re- 
quires it)  that  such  former  decree  was  right.  If  a  decree 
appears  to  be  erroneous,  it  cannot  be  carried  into  execu- 
tion.— IcL  -        -        -         -        -        -        -    ib. 

A  decree  taken  pro  con/essOf  is  the  decree  of  the  plaintiff 
who  takes  it,  and  it  is  his  duty  to  see  that  it  is  right.      ib. 

A  decree  taken  pro  confesses  against  one  of  the  defendants 
in  a  suit,  may  be  impeached  for  error  by  a  party  claiming 
under  that  defendant ;  and  the  party  claimin^p  under  the 
plaintiff  in  the  suit,  can  have  no  benefit  of  th^it  decree,  if 
erroneous.. — Id.  -        -        -        -        -  /-    ib, 

A  decree  taken  pro  confesso  is  conclusive  against  the  de- 
fendant only  as  to  facts  within  his  knowledge^^  not  as 
to  facts  which  the  plaintiff  has  the  same  opportunity  of 
knowing  as  the  defendant,  e.  ^.  as  to  the  survivorship  of  a 
trustee,  which  was  alleged  in  the  bill,  bift  proved  to  be 
contrary  to  fact.«— M  •        -        -        -        -    ib. 

An  appeal  being  against  the  decision  of  an  issue,  as  well 
as  against  the  decree  on  further  directions,  it  is  sufficient 
to  reverse  the  decree  on  further  directions*  The  refer- 
ence by  a  court  of  equity  to  a  court  of  law,  is  accord- 
ing to  the  course  of  a  court  of  equity,  and  ought  not 
to  be  impeached. — Lansdcfwne  v.  L<tn$dawno   -        p.  97 

If  the  plaintiff  in  a  suit  omits  to  put  facts  in  issue  by  his 
original  bill,  or  by  amendment,  leave  to  file  a  supplemen- 
tal or  amended  bill,  after  the  suit  is  al  issue,  oug^t  not  to 
be  granted  by  the  Court  on  the  ground  of  inadvertence. 
A  petition  to  obtain  such  leave  ought  to  make  out  a  case 
of  new  evidence  lately  discovered,  material  to  the  plain- 
tiff's equity,  and  which,  with  reasonable  diligence,  could 
not  hQve  been  discovered  befo^;  but^  in  sudi  case,  the 
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to  an  account  to  be  taken  as  between  the  executory  and 
mortgagees,  &c.  to  the  time  of  the  death  of  the  devisor, 
dismissing  the  bill  as  it  regards  the  interest  of  the  devisee ; 
for  the  devisee  is  a  necessary  party  to  the  account. — Ry* 
lands  V.  Latouche   -  -----  p.  ^67 

The  devisee  having  taken  the  benefit  of  an  insolvent  act, 
and  made  the  assignee  a  party  to  the  suit,  who,  by  his 
answer,  disclaimed  all  knowledge  of  the  assignment,  and 
refused  to  undertake  the  trust  for  the  creditors,  he  can* 
not  be  compelled  to  act,  and  the  suit  remains  imperfect 
until  another  assignee  is  appointed  and  made  a  party. — 

Id. ib. 

A  decree  made  in  such  a  state  of  the  cause  is  erroneous.—- 
/(rf.     ---------    ib. 

The  Court  of  Session  having  given  judgment  on  the  ground 
of  evidence,  which  ought  to  have  been  rejected,  but  some 
of  which  evidence  was  capable  of  being  produced  in  an 
unobjectionable  shape,  and  there  being  other  evidence 
which  might  sustain  the  claim,  on  appeal  against  the 
judgment  the  case  was  not  remitted ;  but  the  judgment 
was  reversed  on  account  of  the  small  value  of  Uie  matter 
in  dispute,  and  the  expense  which  a  remit  would  cause. 
— Dunbar  v.  Harcty  -----  3^0 

PRECEDENT.     Vide  Time. 

PRESCRIPTION.     Vide  Settlement. 

PRESUMPTION.     Fwfc  Evidence-   Lease.    Rent-ciiarge. 
Settlement. 

PRINCIPAL    AND    AGENT.      See    Army  Agent.      In- 
terest. 

PRINCIPAL  AND  INTEREST.     Firf<?  Interest. 

PRIORITY.     Vide  Registry. 

PROHIBITION.     Vide  Lease.    Tailzie. 

PUBLIC  BOOKS.     Vide  Excise. 

PUBLIC  POLICY.     Vide  Fraud. 

REGISTRY : 

If  two  deeds  he  executed,  bearing  different  dates,  that  which 

is  first  registered,  even  with  notice  of  the  other  deed,  has 

priority  both  in  law  and  equity,  although  it  be  posterior 

in  date  and  execution. — McNeill  v.  Cahill      -        •  338 

On  points  in  which  the  two  deeds  are  inconsistent,  the  deed 

3  D  ^ 
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has  completed  his  new  disposition,  he  shall  not  be  held  to 
have  revoked  his  foiluer  disposition,  because  his  revoking 
it  was  but  part  of  his  purpose,  and  his  act  was  incomplete. 
But  if  he  completed  his  purpose  by  a  new  disposition, 
the  first  IS  revoked  however  inadequate  such  new  dispo« 
sitidn  may   be  to   convey  his  property. —  Craufurd  v. 

C<mUs. p.  684 

If  Ai  having  made  a  will  of  land,  afterwards  makes  another 
in  which  he  revokes  it,  and  gives  his  land  to  a  monk,  or 
an  alien,  the  revocation  is  good,  although  the  devise  is 
void,  because  the  purpose  was  complete  so  far  as  it  was 
in  his  power  to  complete  it. — Id,         ...    G85 
If  the  heir  is  let  in  pro  brevissimo  intercalloy  the  intention 
or  power  of  the  grantor  to  give  away  his  estate  upon 
d^thobed  signifies  nothing,  if  it  is  not  done  kabili  modo 
The  cases  of  the  destruction  of  the  liege^pcustie  deed 
tliough  cancelled  only  to  execute  another  deed,  or  a  revo- 
cation by  indorsement,  when  a  new  deed  was  the  next 
moment  executed,  show,  that  what  may  be  done  validly 
in  one  mode  cannot  be  so  in  any  mode. — Id.  -  688 

In  the  case  of  Rowan  and  Alexander  a  false  principle  was 
laid  down  on  the  Bench,  that  because  the  testator  could 
effectually  have  given  the  value  of  his  estate  in  money, 
therefore  the  disposition  of  the  estate  was  valid.    It  was 
said  in  that  case,  that  there  was  no  express  revocation, 
but  semh^  that  giving  the  estate  wholly  to  another,  was 
equivalent  to  an  express  revocation. — Id,        -        -  687 
That  case  must  now  be  held  to  stand  upon  this  principle, 
that  the  testator  did  not  mean  the  former  deed  to  be 
revoked  unless  the  second  deed  was  found  to  be  good, 
and  expressing  nothing  as  to  a  revocation  of  the  former 
deed,  must  be  held  to  have  meant  in  effect  that  both 
should  stand  to  accomplish  the  purpose  he  wanted,  of 
giving  the  estate  to  the  disponee  in  the  last  deed.— /6f(f. 
The  case  of  Raman  v.  Alexander  has  become  authority 
from  lapse  of  time — Id,  .      .       =       •        .    680 

SECEDERS.     Vide  Church  op  Scotland. 
SETTLEMENT.     Vide  Intention.     Practice. 

Under  a  marriage  contract  in  1735^  lands  subject  to  the 
limitations  of  an  entail,  in  1708,  are  resigned  by  the  bus* 
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band,  being  heur  in  ossession,  and  destined  upon  new 
infeftment  to  the  husband,  and  the  heirs-male  of  the  mar- 
riage, which  failing,  to  the  heirs-male  of  the  body  of  the 
husband  in  any  future  marriage;  which  failings  to  the 
heirs^emale  of  the  said  spouses,  and  the  heirs-male  to  be 
procreated  of  their  bodies,  the  eldest  daughter  or  heir- 
female,  and  the  heirs -male  descending  of  her,  always 
excluding  the  rest,  and  succeeding  without  division. 
To  fulfil  the  obligations  of  this  contract,  the  husband 
made  up  titles,  and  wasinfeft  in  1736.  A  daughter  was 
the  only  issue  of  the  marriage.  This  daughter  (being 
married)  by  contract,  in  which  her  husband  joined,  and 
which  was  carried  into  effect  under  a  decree-arbitral  in 
1759,  accepted  a  sum  of  money  in  full  satisfaction  of  all 
right  of  succession  which  '<  they  have,  or  in  any  event  may 
have  to  the  lands  subject  to  the  marriage  contract,  and  of 
the  provisions  to  children  of  the  marriage  in  any  portion, 
&c.  whatever,  which  tlie  daughter  or  her  husband  might 
claim  on  tlie  decease  of  the  father,"  and  they  accordingly 
quit  claim,  and  discharge  the  father  from  all  demands, 
and  renounce  and  overgive  to  him,  his  heirs  and  assignees, 
*<  all  right,  claim  of  succession,  or  other  right  which  the 
daughter  and  her  husband  have,  or  in  any  event  may 
have,  under  the  provisions  of  the  marriage  contract.'*  In 
the  same  year,  1 759,  a  disposition  was  executed  by  the 
father  in  favour  of  himself  and  the  heirs-male  of  his  body, 
whom  failing,  to  his  brother,  &c.  The  daughter  died  in 
1768,  leaving  a  son,  J.  R.  The  father  died  in  1774.  In 
1  So6y  «7.  R.  was  served  heir  to  his  mother,  and  brought  an 
action  to  reduce  the  disposition  of  1759,  and  all  subse- 
quent conveyances  of  the  lands  subject  to  the  marriage 
contract  of  1759.  /.  R,  dying  in  1811,  the  appellant. 
Mrs.  Majendie,  became  pursuer  in  the  action,  as  the 
sister  of  «7.  R.  and  heir  of  provision,  under  the  destina- 
tions of  the  marriage  contract;  held,  1st,  that  she  was 
heir- female  within  the  meaning  of  the  terms  of  the  des- 
tination ;  2d,  that  the  entail  of  1 708  was  barred,  both  by 
positive  and  negative  prescription ;  3d,  Uiat  the  daughter 
had  power  to  contract  with  the  father,  and  renounce  and 
discharge  the  right  under  the  marriage  contract  as  a jm 
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crediti  vested  in  her ;  the  effect  of  which  discharge  is  to 
bar  the  right  of  all  other  heirs  of  the  marriage.— ^M<i;eii(i>> 
V.  Carruthers p.  C92, 693 

SIMPLE  CONTRACT.     Vide  Interest. 

SPECIALTY.     Vide  Debt. 

SPECIFIC  PERFORMANCE.     Vide  Pleading. 

STATUTE  OF  FRAUDS,     Vide  Devise. 

•*  STERLING."     Vide  Currency. 

SUPPLEMENTAL  BILL.     Vide  Practice. 

SUPERIORITY : 

When  a  va^isal  subfeus  his  possession  for  its  full  adequate 
value  at  the  time,  it  is  only  a  year's  subfeu  duty,  and  not 
a  year's  rent  upon  the  value  improved  by  buildings,  which 
he  b  bound  to  pay  to  his  superior  as  a  composition  for  an 
entry  to  a  singular  successor.— //crjo/**  Hospital  v. 
Ross 707 

TAILZIE : 

Under  a  strict  tailzie  prohibiting  alienation,  but  containing 
a  power  to  grant  leases,  provided  tliat  they  do  not  exceed 
twenty-one  years,  and  be  not  let  with  evident  diminution 
of  the  rental,  the  heir  of  tailzie  in  possession,  acting  upon 
the  opinion  of  counsel,  made  leases  to  his  steward  at 
rents  a  little  above  the  former  rents  of  the  lands  leased, 
but  far  below  their  market  value,  with  hitent  that  the 
steward  should  underlet  the  lands  at  their  full  value,  and 
pay  the  surplus,  beyond  the  rents  reserved  in  the  principal 
leases,  to  persons  named  by  the  grantor  of  the  leases, 
the  heir  of  tailzie  in  possession.  The  steward  accord- 
ingly underlet  the  lands  at  rents  exceeding  the  principal 
rents  by  1,371  ^* «  ^^^  some  time  after  the  grants  of  the 
principal  leases,  executed  a  trust  obligation  in  favour  of 
the  objects  of  the  trust.  Held,  that  the  leases  from  the 
time  of  the  grants,  until  the  declaration  made  by  the 
trust  obligations,  were  held  in  trust  for  the  grantor,  and 
that  they  were  invalid  as  a  violation  of  the  prohibitions, 
and  not  within  the  power  given  by  the  deed  of  tailzie.^- 
Hamilton  v.  Waring  -         ....--     196 
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Whether  receipt  of  the  rent  reserved  upon  the  principal 
leases,  or  knowledge  of  and  acqui^cei>ce  for  a  consider- 
able time  in  the  payment  to  the  objects  of  the  trusts  of  the 
surplus,  arising  from  the  rents  reserved  upon  the  under- 
leases, constitute  homologation.^ — Qtugre.  Hamilton  v. 
lyaring p.  197 

TENANT.     Vide  Landlord  and  Tenant.    Contract. 

TIME/.    See  Revocation. 

When  titles  have  for  many  years  been  founded  and  re^ed 
upon  the  principle  of  a  decision,  it  ought  not  to  be  dis- 
turbed though  erroneous. 
On  this  ground  the  case  of  Roxvan  v.  Alexander y  so  far  as 
it  relates  to  the  doctrine  of  implied  revocation,  must  be 
supported.     Craufttrd  v.  Coutts    -         -         -         -  687 

TITLE.     Vide  Custom.    Dred. 

TRADESMENS  BOOKS.     Fide  Evidence. 

TRUST.     Vide  Church  of  Scotland.    Decrbc.    Fraud. 
Illegitimacy.     Interest.    Registry.     Rent. 
Where  estates  are  vested  in  trustees  for  the  payqnent  of 
debts,  and  subject  to  that  charge  are  limits  fbr  life, 
with  remainders   over,   the   charge   being   introduced 
upon  the  estate  by  an  agreement  between  the  fioher  and 
the  son,  (remainder-man  in  tail*)  that  t)ie  so^  sliomld  suffer 
a  recovery,  and  charge  these  debts  of  his  fiuh^  upon  tlie 
estate ;  the  trustees  hold  the  estate  in  trust  for  the  credi- 
tors, and,  subject  to  the  claims  and  rights  of  the  creditors, 
are  trustees  for  the  father  for  his  life,  find  af^er  his  death 
for  the  several  persons  who  are  entitled  in  remainder 
under  the  deed.    (L.  R.) — HamiUo»y.  HoughUn  •  192 
Where  a  trust  is  created  by  deed  fpr  the  paymeni;  of  debts, 
if  a  bill  is  filed  by  one  of  th&  creditors  to  enlbrce  the 
payment  of  his  debt,  that  purpose  can  only  b^  effected 
by  the  general  execution  of  the  trust.    The  decree  ought 
to  direct  such  execution,  and  an  inquiry  as  tp  all  the 
debts  owing  and  payable  under  the  tn4st,  aad  that  they 
should  be  paid  according  to  their  pnoiitiis^rT^Jd  •  1^ 
Upon  a  trust  created  for  the  payment  of  debto»  whether 
interest  is  payable  will  depend  upon  the  language  of  the 
deed.    If  there  be  debts  with,  and  debts  witbout  interest, 
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tind  the  words  are  general,  it  must  be  construed  reddendo 
si7i<rula  shgufis.  In  decrees  the  language  is  guarded 
with  that  special  view.  The  Master  is  directed  to  com- 
pute interest  on  such  of  the  debts  as  bear  interest. 

—Id.         ^ p.  181 

On  a  question  as  to  the  right  of  a  creditor  to  interest  upon 
a  debt  payable  under  a  trust,  the  nature  of  the  deed  must 
be  observed,  whether  the  debtpr  alone  charges  the  estate, 
or  being  only  tenant  for  life,  the  charge  is  made  with  the 
concurrence  of  the  son,  who  is  the  owner  of  the  inherit- 
ance, there  being  a  clause  in  the  deed  to  indemnify  the 
son,  which  extends  only  to  the  principal  of  the  debt. 
In  such  a  case,  the  representatives  of  the  tenant  for  life 
should  have  been  before  tlie  Court.  He  was  bound  to 
keep  down  the  interest  of  the  debts  until  the  execution 
of  the  trusts. —/rf. 184,185 

TRUST  OBLIGATION.     FiWe  Tailzie. 

VENDOR  AND  VENDEE.     Vide  Fraud. 

WAIVER.     Vide  Partners. 

WAY-GOING  CROP.     VUe  Contract.  Lease. 

WILL.     Vide  Charge.    Construction.    Death-bed.   De- 
vise.   Legacy.    Power.     Revocation.    Words. 

WITNESSES.     Vide  Devise. 

WORDS.     Vide  Construction.    Currency.  Settlement. 
The  words  **  heirs  of  the  body"  mean,  primd  Jacie^  all  de- 
scendants ;  and  it  is  likewise  a  rule  of  law,  that  all  de- 
scendants shall  take  under  these  words,  unless  they  are 
clearly  qualified  and  restricted  by  other  words.     The 
great  difficulty  arises  in  the  application  of  these  rules  to 
the  words  of  each  will.— Jewon  v.  Wright      -        -    49 
In  order  to  cut  down  an  estate-tail,  it  is  absolutely  neces- 
sary that  a  particular  intent  should  be  found  to  control 
and  alter  it  as  clear  as  tiie  general   intent  expressed. 
The  words  <*  heirs  of  the  body"  will  indeed  yield  to  a 
clear  particular  intent,  that  the  estate  should  be  only  for 
life ;  and  that  may  be  from  the  effect  of  superadd&d  words, 
or  any  expressions  showing  the  particular  intent  of  the 
testator ;  but  that  must  be  clearly  intelligible  and  une- 
quivocal.«-/(/.       ------  53 
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Appendix  on  the  Distribution  of  the  Personal  Eifects  of  Intestates.     By  Cuarles  WATKIN^,  Esq. 
of  the  Middle  Temple,  Barrister  at  Law,  Author  of  a  1'rcatise  on  Copyholds,  &cc. 
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on  littkfton. 


GILBERTS  TENURES,  BY  WATKINS. 
In  Svo.  price  1 5  s»  boards, 
The  LAW  of  TENURES,  including  the  Theory  and  Practice  of  Copyholds,  by  the  late  Lord 
Chief  Baron  Gilbert  ;  with  an  Historical  Introduction  on  the  Feudal  System,  and  copious  Notes 
and  Illustrations,  by  Cuarles  Watkins,  Esq.  of  the  Middle  Temple,  Barrister  at  Law. 

The  Fifth  Edition,  with  the  Annotator's  last  Corrections,  and  Additions ;  prepared  for  the  Press 
by  R  S.  ViOAL,  Esq. 

A  new  Edition  of  this  Work  having  been  called  for,  it  has  been  carefully  revised  and  corrected 
throughaut ;  and,  in  the  hope  of  its  conduang  in  no  small  degree  to  tfie  ease  and  accommodation  of  the 
Reader,  am  improvement  has  been  attempted  in  regard  to  the  distributiott  of  the  additional  Notes,  by 
tulijouang  them  at  the  foot  of  the  Text  instead  of  placing  them  apart  by  themselves,  as  in  the  former 
E^tion,  at  the  end  of  the  Volume.  It  has  also  been  endeavoured  to  make  this  Work,  tn  point  of  six, 
wpet  and  type,  correspond,  as  nearly  as  possible,  with  the  late  improved  Editions  of  the  Annotator't 
other  Pubkcatians*  This  Edition,  it  is  moreover  hoped,  will  be  found  to  possess  a  still  higher  claim  to 
the  atteutien  of  the  Profesnon  and  the  Public,  from  its  comprising  a  variety  of  Corrections  awl  Additions 
tMch  the  late  Mr,  Watkins  left  behind  )dm  in  his  dt»n  hand-writing,  and  which  came  with  his  other 
Paptrt  tMUf  the  pouetaon  of  the  present  Editor  as  his  Executor. 

PRESTON  ON  CONVEYANCING. 
In  3  volt,  royal  800.  pricf  3/.  3  s.  boards, 
A  TREATISE  on  CONVEY ANCING,  with  a  View  to  its  ApplicaUon  to  Practice ;  being 
a  Series  of  practical  Observations,  written  in  a  plain  fiimiliar  Style,  which  have  for  their  object  to 
asaist  in  preparing  Draughts,  and  in  judging  of  the  Operation  of  Deeds,  by  distinguishing  between 
the  formal  and  essential  Parts  of  those  Deeds,  &c.  in  general  Use,  &c.  with  an  Appendix  of 
tejkct  and  appiopriate  Precedents.    Second  Edition  corrected. 

By  Richard  Preston,  Esq.  of  Lincoln's  Lin, 

ftUe  Work  iiona  plan  entirely  new:  the  object  it  to  show  theutecftlie  d^erent  parts  of  deeds,  the 
rulee  of  4aw  hy  which  they  are  goeemed,  the  form  and  arraagement  ^eack  <wwct  species  of  deed,  and 
the  ootttiofi  to  be  obeerved  in  gmeral  -,  fdth  iiiect  Precedentt  of  forms  to  ilbutrate  the  opptietMon  of  the 
ebiervartfffii. 


L. 


